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1190 Saint Francis Drive (87505) 


PO Box 5469, Santa Fe, NM 87502-5469 


Phone (505) 827-2990 Fax (505) 827-1628 
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U.S. Environmental Protection Agency, Region 6 
1445 Ross Avenue, Suite 1200 
Dallas, TX 75202-2733 


BUTCH TONGA TE 
Cabinet Secretary 


J.C. BORREGO 
Acting Deputy Secretary 


Subject: Proposed revision to the State Implementation Plan (SIP) addressing requirements 
ofthe U.S. Environmental Protection Agency (EPA) SIP Call on excess emissions 
during periods of startup, shutdown, and malfunction. 


Dear Mr. Curry: 


I am writing on behalf of Governor Susana Martinez to request approval of the attached 
documentation, addressing requirements of EPA's May 22, 2015 SIP Call. I am requesting that 
the regulation on excess emissions in Albuquerque- Bernalillo County, 20.11.49 NMAC, Excess 
Emissions, be withdrawn in its entirety from the New Mexico State Implementation Plan. This 
proposed SIP revision would apply exclusively to Albuquerque and Bernalillo County, New 
Mexico. 


To support the requested SIP revision, this submittal contains records of a recent rulemaking 
action by the Albuquerque - Bernalillo County Air Quality Control Board ("Air Board"). 
Following a duly noticed public heanng on the evening of September 14, 2016, the Air Board 
authorized a request that same evening to EPA to withdraw 20.11.49 NMAC in its entirety from 
the SIP. The Air Board also adopted amendments to 20.11.49 NMAC, Excess Emissions, 
removing affirmative defenses from the regulation and replacing them with enforcement ~ 
discretion provisions. The Air Board authorized this amended regulation as a "state only" 0'\ ~ 
measure, to be effective in Albuquerque and Bernalillo County under state law only, outsid;$..e ~ ~~ Z;;o 
EPA-approved SIP. 1 :I:,., 


f"Tl(J :z:,., 
-~-


Thus, this submittal contains records of the public hearing process to amend 20.11.49 NM~ "{::. ~ 
only in support of my request to remove 20.11.49 NMAC from the SIP. I am not requestina:iJlat::::: 0 


the amended, "state only" regulation itselfbe incorporated as a SIP revision. ;. ~ 
~ !:j 
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The September 14, 2016 public hearing was held in accordance with state law and public hearing 
requirements of 40 CFR § 51.102. The amended regulations were filed with the New Mexico 
State Records Center on September 15, 2016 and became effective locally on October 15, 2016. 


To facilitate your review, one hard copy of this SIP submittal and one exact duplicate in 
electronic form are enclosed. I believe that the submitted materials provide adequate 
documentation to support the requested EPA approval. 


The supporting submittal materials include the following: 


1. SIP Completeness Checklist pursuant to 40 CFR §51, Appendix V; 


2. the final 20.11.49 NMAC adopted by the Air Board as a "state only" regulation; 


3. the record of the public hearing on amendment of20.11.49 NMAC and the request to 
EPA to withdraw this regulation from the SIP; 


4. documentation that this proposed SIP revision meets the requirements of Section 11 0(1) 
of the Clean Air Act. 


Your favorable consideration of this request is appreciated. If you have any questions, please 
contact Mary Lou Leonard, Director of the Albuquerque Environmental Health Department 
(EHD), at (505) 768-2631. 


Sincerely, 


t:!!::ngaT 
Cabinet Secretary 
New Mexico Environment Department 


cc: Honorable Susana Martinez, Governor, State ofNew Mexico 
Jennifer Hower, General Counsel, NMED 
Michael Vonderheide, Director, Environmental Protection Division, NMED 
Richard Goodyear, Chief, Air Quality Bureau, NMED 
Jane Cudney-Black, Chair, Albuquerque- Bernalillo County Air Quality Control Board 
Danny Nevarez, Deputy Director, Albuquerque EHD 
Dario Rocha, Control Strategies Manager, Air Quality Program, Albuquerque EHD 







Proposed revision to State Implementation Plan (SIP) 
addressing requirements of EPA SIP Call on provisions 


for excess emissions during startup, shutdown, malfunction and emergency 


2.1 Administrative Materials 


November 2016 


SIP COMPLETENESS CHECKLIST 
For regular processing 


(Per 40 CFR 51 Appendix V) 


1 


(a) A formal letter of submittal from the Governor or designee, requesting EPA approval of 
the plan or revision thereof (hereafter "the plan"). 


X YES NO NIA 


The package is being sent to EPA with a formal submittal letter from the 
designee of the Governor of the State of New Mexico. The designee is the 
Cabinet Secretary of the New Mexico Environment Department. 


(b) Evidence that the State has adopted the plan in the State code or body of regulations; or 
issued the permit, order, consent agreement (hereafter "document") in final form. That 
evidence shall include the date of adoption or final issuance as well as the effective date 
of the plan, if different from the adoption/issuance date. 


_K_YES NO NIA 


The Albuquerque - Bernalillo County Air Quality Control Board (Air Board) 
adopted amendments to 20.11.49 NMAC, Excess Emissions, on September 14, 
2016 during their regular meeting, which followed a public hearing held on the 
same night. The amended 20.11. 49 NMA C removes all provisions for affirmative 
defenses from the regulation. At the same September 14, 2016 hearing, the Air 
Board authorized a request to EPA to withdraw 20.11.49 NMAC in its entirety 
from the SIP. 


This submittal contains the following items as evidence that requirement 2.l(b) 
of 40 CFR Part 51, Appendix V has been met. 


Attachment A contains the amended regulation as filed with the New Mexico 
State Records Center and Archives (SRCA) on September 15, 2016. The date of 
filing with SRCA is indicated by the date stamp at the top of the filed rule. 
Attachment A also contains the transmittal form required by the SRCA and 
signed by Air Board Chair Jane Cudney-Black. 


Attachment B contains the amended rule as published in the New Mexico 
Register on September 30, 2016, which is the date the rule became effoctive. 
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Attachment B shows the rule in two different formats. Both formats show the 
same rule. 


2 


Attachment C contains the administrative record of the Air Board's rulemaking 
and hearing process, which includes a copy of the Air Board's Order and 
Statement of Reasons adopting the amended rule on September 14, 2016. The 
Order and Statement of Reasons appear as Docket item number 13, as indicated 
on the Draft Record Proper Index. 


(c) Evidence that the State has the necessary legal authority under State law to adopt and 
implement the plan. 
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X YES NO N/A 


The following legal authorities constitute evidence that Albuquerque -
Bernalillo County, through the Air Board and the City of Albuquerque, 
Environmental Health Department ("EHD ''), have the necessary legal authority 
to meet requirement 2.1(c) of40 CFR Part 51, Appendix V. 


The City of Albuquerque, Environmental Health Department, is the legally 
designated agency empowered to "develop facts and make investigations and 
studies consistent with the Air Quality Control Act." See NMSA 1978 § 74-2-
5.1(A). 


The state statutes and local ordinances listed below provide the legal authority 
under which the Air Board adopted the amended 20.11.49 NMAC and 
authorized a request to EPA to remove 20.11.49 NMA C in its entirety from the 
SIP. These same statutes and local ordinances provide the legal authority for 
the amended regulation and SIP to be implemented. 


NMSA 1978 § 74-2-4, Local authority; 


NMSA 1978 § 74-2-5, Duties and powers, environmental improvement 
board, local board; 


NMSA 1978 § 74-2-5.1, Duties and powers of the department and the 
local agency; 


NMSA 1978 § 74-2-5.2, State air pollution control agency; specific 
duties and powers of the department. 


Revised Ordinances of the City of Albuquerque ("ROA "), Section 9-5-1-
4, Duties and powers of the board, and Section 9-5-1-5, Duties and 
powers ofthe department; 


Bernalillo County Ordinances, Section 30-33, Duties and powers of the 
board, and Section 30-34, Duties and powers of the department. 
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Attachment C, the administrative record ofthe Air Board's rulemaking action, 
provides hearing exhibits and hearing transcripts, both of which contain further 
discussion of local legal authority to adopt and implement the amended 
20.11.49 NMAC and proposed SIP Revision. See also in Attachment C the 
Order and Statement of Reasons adopted by the Air Board, which cites the 
appropriate legal authority .. 


(d) A copy of the actual regulation, or document submitted for approval and incorporation 
by reference into the plan, including indication of the changes made (such as 
redline/strikethrough) to the existing approved plan, where applicable. The submittal 
shall be a copy of the official State regulation/document signed, stamped, dated by the 
appropriate State official indicating that it is fully enforceable by the State. The 
effective date of the regulation/document shall, whenever possible, be indicated in the 
document itself. If the State submits an electronic copy, it must be an exact duplicate of 
the hard copy with changes indicated, signed documents need to be in portable 
document format, rules need to be in text format and files need to be submitted in 
manageable amounts (i.e. a file for each section or chapter, depending upon size, and 
separate files for each distinct document) unless otherwise agreed to by the State and 
Regional Office. 


_K__YES NO N/A 


All the materials discussed below are provided in both electronic and hard copy, 
each of which is an exact duplicate of the other. 


Attachments A and B provide copies of the final amended 20.11.49 NMAC 
adopted by the Air Board, filed with the State Records Center and Archives, and 
published in the New Mexico Register. The amended regulation indicates its 
effective date. Amendments in the new rule as compared to the old rule are 
indicated in the documents provided in Attachments A and B. 


Attachment C, containing the administrative record of the Air Board's 
rulemaking action, provides the Order and Statement of Reasons by the Air 
Board in support of adopting the amended regulation and authorizing a request 
to EPA for the withdrawal of 20.11. 49 NMA C in its entirety from the SIP. 


The hearing records in Attachment C also provide documents indicating 
changes made in the 20.11.49 NMA C compared to the language of the former 
version of the regulation. 


The amended 20.11.49 NMA C in Attachment A is dated and stamped by the 
SRCA, the agency responsible under state law for certifying that adopted 
regulations have been properly filed in order to become legally enforceable. The 
Transmittal Form included in Attachment A, signed by the Air Board chair, is 
required under state law to indicate that a regulation has been properly adopted 
after a public hearing and properly filed with the SRCA. 
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The Order and Statement of Reasons by the Air Board, included in Attachment 
C, is signed and dated by the Board chair, properly setting forth as required 
under state law a sufficient explanation of the basis for the Air Board's actions. 


Note that the final amended 20.11.49 NMAC adopted by the Air Board 
September 14 and subsequently published in the New Mexico Register contains 
a minor floor amendment recommended by EHD at the September 14 hearing. 
The Air Board's adoption of this amendment means the final regulation differs 
very slightly from the initial version of the regulation proposed in EDH's 
rulemaking petition filed June 27, 2016. The difference makes minor changes to 
20.11.49.16.D NMAC to clarify that EHD, when designing a remedy for an 
excess emission in an eriforcement action, retains the authority to consider 
information about an excess emission reported by a source. 


(e) Evidence that the State followed all of the procedural requirements of the State's laws 
and constitution in conducting and completing the adoption/issuance of the plan. 


X YES NO ~NIA 


The administrative record of the rulemaking process by the Air Board appears 
in Attachment C. This administrative record demonstrates that adoption of the 
rule complied with all state legal requirements. A complete guide to materials 
included in this administrative record as of the date of this SIP submittal 
appears in Attachment C. as Docket item 0, "Part 49 Draft Record Proper 
Index." 


Note that the Draft Record Proper Index identifies audio recordings of Air 
Board meetings on July 13 and September 14 as being included in the 
administrative record. This SIP submittal does not include the audio recording 
files. However, the electronic and hard copies of this submittal conform to all 
requirements of 40 CFR 51.103 and 40 CFR Part 51, Appendix V. The print and 
hard copies of this submittal are exact duplicates of each other. 


Specific items in the materials for this submittal fulfil the following state legal 
requirements. 


Attachments A and B of this submittal contain the text of the amended 20.11.49 
NMA Cas filed with the State Records Center and Archives and published in the 
New Mexico Register, thereby fo.lfilling requirements ofNMSA 1978 § 14-4-1 et 
seq. and 1.24.1, 1.24.10, and 1.24.15 NMAC. 


Attachment C contains evidence that a petition for rulemaking was filed and 
acted upon by the Air Board as required by NMSA 1978 § 74-2-6(A), ROA § 9-
5-J-6(A), Bernalillo County Ordinances§ 30-35(a), and 20.11.82 NMAC. 


Attachment C contains a Notice of Intent to Present Technical Testimony and 
hearing exhibits, all of which were filed in advance of the hearing as required 
by 20.11.82 NMAC. 
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Attachment C, the administrative record of the Air Board's rulemaking action, 
contains hearing notices published a minimum of 30 days before the September 
14, 2016 hearing, as required by NMSA 1978 § 74-2-6(C,) ROA § 9-5-1-6(C), 
Bernalillo County Ordinances§ 30-35(c), and 20.11.82 NMAC. All hearing 
notices appear in Docket item 5, "Affidavit of Publication and Notice of Filing" 
and Docket item 14, "Notice of Filing. " These items provide proof of notice of 
the public hearing. 


Attachment C, which provides the administrative record of the Air Board's 
rulemaking action, contains hearing transcripts showing that a hearing was 
held on September 14, 2016 as required by NMSA 1978 § 74-2-6(B), ROA § 9-5-
1-6(B), Bernalillo County Ordinances§ 30-35(b) and 20.11.82 NMAC. 


(f) Evidence that public notice was given of the proposed change consistent with 
procedures approved by EPA; including the date of publication of such notice. 


X YES NO N/A 


Consistent with EPA regulations, Attachment C contains hearing notices 
published a minimum of30 days before the September 14, 2016 hearing, as 
required by NMSA 1978 § 74-2-6(C,) ROA § 9-5-1-6(C), Bernalillo County 
Ordinances§ 30-35(c), and 20.11.82 NMAC. The hearing notices contain the 
date of publication. Proof of hearing notice appears in Docket item 5, "Affidavit 
of Publication and Notice of Filing" and Docket item 14, "Notice of filing." 


(g) Certification that a public hearing was held in accordance with the information provided 
in the public notice and the State's laws and constitution, if applicable and consistent 
with the public hearing requirements in 40 CFR 51.102. 


X YES NO N/A 


Attachment A contains a Transmittal Form filed with the State Records Center 
and Archives to certify, among other things, that a hearing was held on 
September 14, 2016. 


Attachment C, the administrative record of the Air Board's rulemaking action, 
contains certified hearing transcripts showing that a hearing was held on 
September 14, 2016. 


(h) Compilation of public comments and the State's response thereto. 


_A_ YES NO N/A 


Attachment C contains hearing exhibits that include public comments received 
on the rulemaking action for 20.11.49 NMAC and EHD 's response to those 
comments. 
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The Order and Statement of Reasons by the Air Board, included in Attachment 
C, is signed and dated by the Board chair, properly setting forth as required 
under state law a sufficient explanation of the basis for the Air Board's actions. 


Note that the final amended 20.11.49 NMAC adopted by the Air Board 
September 14 and subsequently published in the New Mexico Register contains 
a minor floor amendment recommended by EHD at the September 14 hearing. 
The Air Board's adoption of this amendment means the final regulation differs 
very slightly from the initial version of the regulation proposed in EDH's 
rulemaking petition filed June 2 7, 2016. The difference makes minor changes to 
20.11.49.16.D NMAC to clarify that EHD, when designing a remedy for an 
excess emission in an enforcement action, retains the authority to consider 
information about an excess emission reported by a source. 


(e) Evidence that the State followed all of the procedural requirements ofthe State's laws 
and constitution in conducting and completing the adoption/issuance of the plan. 


X YES NO ~N/A 


The administrative record of the rule making process by the Air Board appears 
in Attachment C. This administrative record demonstrates that adoption of the 
rule complied with all state legal requirements. A complete guide to materials 
included in this administrative record as ofthe date of this SIP submittal 
appears in Attachment C. as Docket item 0, "Part 49 -Draft Record Proper 
Index." 


Note that the Draft Record Proper Index identifies audio recordings of Air 
Board meetings on July 13 and September 14 as being included in the 
administrative record. This SIP submittal does not include the audio recording 
files. However, the electronic and hard copies of this submittal conform to all 
requirements of 40 CFR 51.103 and 40 CFR Part 51, Appendix V. The print and 
hard copies of this submittal are exact duplicates of each other. 


Specific items in the materials for this submittal fulfil the following state legal 
requirements. 


Attachments A and B of this submittal contain the text of the amended 20.11.49 
NMAC as filed with the State Records Center and Archives and published in the 
New Mexico Register, thereby fulfilling requirements ofNMSA 1978 § 14-4-1 et 
seq. and 1.24.1, 1.24.10, and 1.24.15 NMAC. 


Attachment C contains evidence that a petition for rulemaking was filed and 
acted upon by the Air Board as required by NMSA 1978 § 74-2-6(A), ROA § 9-
5-J-6(A), Bernalillo County Ordinances§ 30-35(a), and 20.11.82 NMAC. 


Attachment C contains a Notice of Intent to Present Technical Testimony and 
hearing exhibits, all of which were filed in advance of the hearing as required 
by 20.11.82 NMAC. 
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2.2 Technical Support 


(a) Identification of all regulated pollutants affected by the plan. 


NO N/A 


20.11. 49 NMA C applies to all regulated pollutants. 


(b) Identification of the locations of affected sources including the EPA attainment/ 
nonattainment designation of the locations and the status of the attainment plan for the 
affected area( s ). 


__ YES NO X N/A 


20.11.49 NMAC applies to all regulated pollutant sources in Albuquerque and 
Bernalillo County at all times, regardless of whether a source is in an area 
designated as in attainment or nonattainment. 


(c) Quantification of the changes in plan-allowable emissions from the affected sources; 
estimates of changes in current actual emissions from affected sources or, where 
appropriate, quantification of changes in actual emissions from affected sources through 
calculations of the differences between certain baseline levels and allowable emissions 
anticipated as a result of the revision. 


YES NO X N/A 


The amendments to 20.11.49 NMAC and its withdrawal from the SIP are not 
intended to directly affect emissions from any regulated source. Attachment C 
contains a hearing exhibit demonstrating that amendment of 20.11.49 NMAC 
and its withdrawal from the SIP will be consistent with Section 11 0(1) of the 
Clean Air Act. This document appears in Attachment C as part of Docket item 
number 6, which is EHD's Notice of Intent to Present Technical Testimony, 
docketed on August 29, 2016. Within that document, please see Exhibit 12, 
which is entitled, "Analysis Demonstrating Compliance with Requirements of 
the Clean Air Act, Section 11 0(1). " 


(d) The State's demonstration that the national ambient air quality standards, prevention of 
significant deterioration increments, reasonable further progress demonstration, and 
visibility, as applicable, are protected if the plan is approved and implemented. For all 
requests to redesignate an area to attainment for a national primary ambient air quality 
standard, under Section 107 of the Act, a revision must be submitted to provide for the 
maintenance of the national primary ambient air quality standards for at least 10 years 
as required by Section 175A ofthe Act. 


X YES NO N/A 


Attachment C contains a hearing exhibit demonstrating that amendment of 
20.11.49 NMAC and its withdrawal from the SIP will be consistent with Section 
11 0(1) of the Clean Air Act. This document appears in Attachment C as part of 
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Docket item number 6, which is EHD's Notice of Intent to Present Technical 
Testimony, docketed on August 29, 2016. Within that document, please see 
Exhibit 12, which is entitled, "Analysis Demonstrating Compliance with 
Requirements of the Clean Air Act, Section 11 0(1). " 


(e) Modeling information required to support the proposed revision, including input data, 
output data, models used, justification of model selections, ambient monitoring data 
used, meteorological data used, justification for use of offsite data (where used), modes 
of models used, assumptions, and other information relevant to the determination of 
adequacy of the modeling analysis. 


-~YES NO X N/A 


(t) Evidence, where necessary, that emission limitations are based on continuous emission 
reduction technology. 


YES NO X N/A 


(g) Evidence that the plan contains emission limitations, work practice standards and record 
keeping/reporting requirements, where necessary, to ensure emission levels. 


YES NO X N/A 


(h) Compliance/enforcement strategies, including how compliance will be determined in 
practice. 


X YES NO NIA 


The text of the amended regulation describes in detail how EHD will pursue 
enforcement actions involving excess emissions related to startup, shutdown, 
malfunction, and emergency. Hearing testimony and exhibits included in 
Attachment C also describe the compliance and enforcement strategies that 
EHD will pursue. 


(i) Special economic and technical justification required by any applicable EPA policies, or 
an explanation of why such justifications are not necessary. 


YES NO __K_NIA 
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Attachment A 


Attachment A contains copies of the following. 


1) Amended 20.11.49 NMAC, as ftled with State 
Records Center and Archives following adopting by 
Albuquerque Bernalillo Air Quality Control Board 


2) Transmittal Form submitted to State Records Center 
and Archive upon filing of amended 20.11.49 NMAC 
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This is an amendment to 20.11.100 NMAC, Sections 6, 13, 14, IS, 16, 17, and 18, effective 10/l5120i.6. '' 


20.11.49.6 OBJECTIVE: To implement requirements for the reporting of excess emissions [anEI estahlish 
affirmati!Je ElefeAse pre·.•isieas fer facility awners ana efJeratars fer eKcess emissians.] for facility owners and 
operators. 
{20.11.49.6 NMAC- N, 10/13/09; A, 10/15/16) 


20.11.49.13 
A. 


APPLICABILITY: 
Any source: 
(I) whose operation results in an emission of a regulated air pollutant, including a fugitive 


emission, in excess of the quantity, rate, opacity or concentration specified by an air quality regulation or permit 
condition; or 


(2) subject to the requirements of 20.11.47 NMAC, Emissions inve111ory Requirements, 
20.11.41 NMAC (, AlllheFity Te Cellstncer], Construction Penuits. 20.11.42 NMAC, Operating Pennits, 20.11.61 
NMAC, Prevention of Significant Deterioration, or 20.11.60 NMAC, Permitting in Nonattainment Areas. 


B. Deviations under 20.11.42 NMAC, Operating Permits, which do not result in excess emissions, 
are not subject to the provisions of 20.11.49 NMAC. 


C. 20.11.49 NMAC does not create a separate cause of action for failure to obtain a pennit under 
20.11.41 NMAC [, AHfheFity Ttl C61151tWet], Construction Permits. 20.11.42 NMAC, Operating Permits, 20.11.61 
NMAC, Prevention of Significam Deterioration, or 20.11.60 NMAC, Permitting in Nonattainmellf Areas. 
[20.11.49.13 NMAC- N, 10/13/09; A, 10115116] 


20.ll.49.14 OPERATION RESULTING IN AN EXCESS EMISSION: The emission of a regulated air 
pollutant in excess of the quantity, rate, opacity, or concentration specified in an air quality regulation or permit 
condition that results in an excess emission is a violation of the air quality regulation or permit condition and may be 
subject to an enforcement action. [The e·.v&er ar eperater afa saHFee J:ta'ling aR e~~:eess e&Hssiea sJ:tall, I.e Ike e:KteRt 
pFaetieable, epera~e tJ:te &IUINe, iaeluEiing a:sseeiated air pelltlliea eeaffel BEtYipmeat, ia a maftaer eeasisteat 'l<'tth 
geed air pellutiea eeaffel praetiees fer miAimi!iftg emissiefts.) If the owner or operator of a source having an excess 
emission chooses to continue to operate it while the excess emjssion continues. the owner or operator shall take all 
appropriate measures consistent with good air pollution control practices for minimizing emissions. The duration 
and extent of any excess emission and the owner or operator's efforts to minimize the excess emission may be 
consjdered by the department in any resulting enforcement action. 
(20.11.49.14 NMAC- N, 10/13109; A, J0/15/16] 


20.11.49.15 NOTIFICATION: 
A. The owner or operator of a source having an excess emission shall report the following 


information to the department on forms provided by the department. The department may authorize the submittal of 
such reports in electronic format. (The depaltmeBt may FtH~Yire ffiat ffie ew&er er eperater ef a seHFee pRl¥ide 
supplemental iafermaUeR in aadilieB te tJ:tat already FetJUired l:!y 20.11.49. u NMAC. The additieaal infermatien 
shall be Fepelted hy ffie by a deaEIIiRe speeified by tJ:te Elepeltmeat.) The department may reguire that the owner or 
operator of a source provide further information in addition to that already required by 20.11.49.15 NMAC by a 
deadline specified by the depanment. 


(I) Initial excess emission report: The owner or operator shall file an initial report, no later 
than the end of the next regular business day after the time of discovery of an excess emission. The initial report 
shall include all available information regarding each item required by Subsection B of 20.11.49.15 NMAC. 


(2) Final excess emission report: No later than 10 days after the end of the excess 
emission, the owner or operator shall file a final report that contains specific and detailed information for each item 
required by Subsection B of 20.1 1.49.15 NMAC. 


B. [+he) Each excess emission report shall include the following information: 
(I ) the name of the source; 
(2) the name of the owner and operator of the source; 
(3) the name and title ofthe person preparing the report; 
(4) identifying information for the source (e.g. pennit and database numbers); 
(5) the specific date(s), [ aREI time(s) the e~~:eess emissien oeei:IR'eEI;] tjme(s). and duration of 


the excess emission; 


20. I 1.49 NMAC 


..... - .. ""' 


: .. II' •. '_. ·. 
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(6) identification of the equipment involved and the emission point(s) (including bypass) 
from which the excess emission occurred; 


(7) the air quality regulation or permit condition that was exceeded; 
(8) identification of the air contaminant(s) and the magnitude of the excess emission 


expressed in the units of the air quality regulation or permit condition; 
(9) the method for determining the magnitude and duration of the excess emission; 
(10) the cause and nature of the excess emission; 
(II) the steps taken to limit the duration and magnitude of the excess emission; 
( 12) the corrective action(s) taken to eliminate the cause of the excess emission; if one or 


more corrective actions are required, the report shall include a schedule for implementation of those actions, with 
associated progress reports; if no corrective actions are required, the report shall include a detailed explanation for 
that conclusion. 


(13) the corrective action(s)taken to prevent a recurrence of the excess emission; 
(14) whether the owner or operator attributes the excess emission to malfunction, startup [ef 


slntt~ewA] , shutdown or emergency; 
(15) whether the owner or operator [will elaim aft afHrmati?Je eefeAse llfi:Eier S1:1eseetiens A, B 


er C ef 2{).ll.49.1ti NM/'£; if elaiFA:iRg aft affirmati~·e aefease, aR aaalysis IHid the suppertiRg e?Jideftee fer eaeh 
reasea shall be suhFA:iHeEI He lifter than 19 days alter s1:1hmittal ef the fiRal repert FeEJI:Iired hy 2Q.ll.49.U NMAC; ne 
later tltaa lQ days aAeF the earlier ef the departmeat 's reeeipt ef the fiaal repert er the deadline fer s&hmiHing the 
fiaal repert, if the Elep!1ffmeHt reeei?Jes a re~tl:lest fer IHI eJtteasiea frem ~he E!'JlRer er aperater ef the seuree, the 
Elepar.meRt may grant an eK:teaS:iea te eeFHJIIete the analysis net te e*eeee 3Q edditienal days; and] intends to file a 
sum;tlemental reoort under Subsections A, B. or C of 20.11.49.16 NMAC; and 


(16) [the eeftleats efthe fiaal retJert shall ea&taia a sigaetl eertifieatieR ef~h. aeeYF8£!Y, and 
eeFHJIIeteaess; the eertifieatiaH shall he sigaeEI hy d1e pel'5aft •,t,cha is repertiRg the eMeess emissiea.} the person 
signing the final report sball certify that it is true. accurate. and complete. 


C. If the period of an excess emission extends beyond I 0 days, the owner or operator shall submit the 
final report required by Subsection B of 20.1 1.49.15 NMAC to the department within 72 hours of the date and time 
the excess emission ceased. 


D. Altemative reporting. If an owner or operator of a source is subject to both the excess emission 
reporting requirements of20.1 1.49.15 NMAC and the reporting requirements of 40 CFR Parts 60, 61, and 63, and 
the federal reporting requirements duplicate the requirements of20.1 1.49.15 NMAC, then the federal reporting 
requirements shall suffice. 
[20.11.49.15 NMAC- N, 10/13/09; A, 10/15116} 


20.11.49.16 [AFFIRMAnvE DEFENSES•} EXCESS EMISSIONS DURING STARTyP. SHUTpOWN. 
MALFUNCTION, OR EMERGENCY: All periods of excess emissions regardless of cause are violations [eHite 
aet andlhe PYles premulgatetl theret.~atler. me ~w Me!iiee Air Ql:lality Caatrel Aet aas Fl:lles premulgates 
theret1ader, IHIEI applieaele peffftit er eUler &~~therii!atiea ef me air t:.eare. 29.1 1.49 NMAC JlftWiEies IHI affirmati·,.e 
defease te ewaet'S aHEi aper!Hers fer eivil er aeministrati¥e peaalty aetiens l:lr:e~tght fer e*eess emissieas EIYFiag 
perieEis af startup, shatdewn malfitaetiea er emergeRey, ualess emerwise praltihiteEI hy Sul:lseetien ll ef 20.1 1.49. Hi 
NMAC. 2Q.11.49.1:5 NMI'.C shall net 9e eenstr1:1ed as limidng BPA's er eitizeas' &Htkerily uader the aet The 
Elepl1ffmeat may req1:1ire the ev.rRer er eperater ef a sewree te pre¥ide sHpplemeHtal iafermatiBil iR additiea te that 
already req1:1ired by 20.11.49.16 NMAC. The aEIEiitieaal infermatieH shall he reparteE! l:ly me deadliae speeifieEI hy 
the depl1ffment] of the state Air Oualjty Control Act and rules promulgated thereunder, and any applicable permit. 
The owner or qperator of a source who contends that an excess emission occurred during startup. shutdown. 
malfunction. or emergency may submit to the department a supplemental report addressing the criteria described in 
Subsections A. B. or C of 20.11.49.16 NMAC. To be considered by the department. the appropriate sup_plemental 
report described in Subsections A. B. or C of20.1.49.16 NMAC below must be submitted to the department no later 
than 30 days after the final excess emissions report submitted pursuant to 20.11.49.15 NMAC. The department may 
grant written extensions to this deadline for good cause shown. An owner or operator of a source who contends that 
enforcement action for an excess emission is not warranted must provide information in a supplemental report as 
described in Subsections A. B. or C of 20.11.49.16 NMAC. If no supplemental report is timely received, the 
department will not consider the criteria described in Subsections A. B. and C of 20.11.49.16 NMAC. The 
department may require the owner or operator of a source to provide further information in addition to that already 
contained jn the sum;tlemental report or otherwise specified in 20.11.49.16 NMAC. The information in the 
supplemental report may be considered by the department at its sole discretion and is not intended to be enforceable 
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in a legal proceeding by any party or to limit the enforcement authority of any party. 20.11.49.16 NMAC shall not 
be construed to preclude EPA or federal court jurisdiction under Section 113 of the federal act to assess civil 
penalties or other forms of relief for periods of excess emissions, to prevent EPA or the courts from considering the 
statutory factors for the assessment of civil penalties under Section 113 of the federal act. or to interfere with the 
rights of litigants to pursue enforcement consistent with their rights under the citizen suit provision of Section 304 of 
the federal act. 


A. [AAiPIRIIli¥e defense] Supplemental report for an excess emission during malfunciion: [+he 
ewner er Bf:leFaler ef a seuree s1:1h;jeet Ia 20. J I A9 NMAC may elaim an affirmative defease fer an eKeess emissien 
during malfuneliea, agaiast a ei'lil f:lGAalty ifl'ltlesed ia an administrative erjudieial e&fereemeat aetiea. There shall 
ee A a affirmati·;e de~ase fer 911 e*eess emissien EluriAg malfuaetiea, fram the e~·;aer er epeFater's liaeility er the 
Elep81'38eat's elaim fer injuneti.,•e relief fer Ehe e11eess emissien. The avlner er ef:lerater elaimiag an aflirmati"Je 
Eiefense fer aa eKeess emissien during malfunetien, shall bear the lnm4ea ef preaf iReluEiing the EleRteAstratien ef the 
fellewing erileria:] The owner or operawr of a source subject to 20.11.49 NMAC may file a SU(Zplemental report for 
an excess emission during malfunction addressing the following criteria: 


( 1) the excess emission was caused by a malfunction; 
(2) the excess emission: 


(a) did not stem from any activity or event that could have been foreseen and 
avoided, or planned for; and 


(b) could not have been avoided by better operation and maintenance practices; 
(3) to the maximum extent practicable the air pollution control equipment or processes were 


maintained and operated in a manner consistent with good practice for minimizing emissions; 
(4) repairs were made in an expeditious fashion when the operator knew or should have 


known that applicable emission limitations were being exceeded; off-shift labor and overtime must have been 
utilized, to the extent practicable, to ensure that such repairs were made as expeditiously as practicable; 


(5) the amount and duration of the excess emission (including any bypass) were minimized 
to the maximum extent practicable during periods of such emissions; 


(6) all possible steps were taken to minimize the impact of the excess emission on ambient 
air quality; 


(7) all emission monitoring systems were kept in operation if at all possible; 
(8) the owner or operator's actions in response to the excess emission were documented by 


properly signed, contemporaneous operating logs, or other relevant evidence; 
(9) the excess emissions were not part of a recurring pattern indicative of inadequate design, 


operation, or maintenance; and · 
(10) the owner or operator complied with [the] all notification requirements in 20.1 I .49.15 


NMAC. 
B. [Affii'IR&tive defease] Supplemental report for an excess emission during slal'tllp or 


shutdown: (The ewRer er eperater efa seuree s1:19jeet te 20.1 1.49 NMAC f116Y elaim aa affirmati~·e sefease fer aa 
ex:eess emissiart duriag slartup er shutdawn agaiRSt a ei"Jil penalty impesed in 911 adminisiF8ti•;e arjudieial 
eafereem.eRt aetien. There shall be Re affirfflfllh'e defease fer aa exeess emissien duriRg slartuf' ar shutdawn, flam 
the e•oner er eper-ater's liaeility 9f dee departmeat's elaiffi fer iRjuneti¥e relief fer dee exeess emissiaa. The e•.;cRer ar 
epeftllef elaiflliRg 911 afflrmati•;e EfefeftS8 fer aR e~teess emissieH EluriRg Sl&Fll:lp 8f ShUteB'llft shall aear dee al:lfEieH ef 
flFeef ineludiag tfie demenSIFatieft ef the fellewiRg eriteria:] The owner or operator of a source subject to 20.11.49 
NMAC may file a suJmlemental report for an excess emission during startup or shutdown, addressing the following 


(I) the excess emission occurred during a startup or shutdown; 
(2) the periods of excess emissions that occurred during startup or shutdown were short and 


infrequent and could not have been prevented through careful planning and design; 
(3) the excess emissions were not part of a recurring pattern indicative of inadequate design, 


operation, or maintenance; 
(4) if the excess emissions were caused by a bypass (an intentional diversion of control 


equipment), then the bypass was unavoidable to prevent loss of life, personaJ injury, or severe property damage; 
(5) at all times, the source was operated in a manner consistent with good practices for 


minimizing emissions; 
(6) the frequency and duration of operation in startup or shutdown mode was minimized to 


the maximum extent practicable; 
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(7) all possible steps were taken to minimi1.e the impact of the excess emission on ambient 
air quality; 


(8) all emissions monitoring systems were kept in operation if at all possible; 
(9) the owner or operator's actions during the period of excess emissions were documented 


by properly signed, contemporaneous operating logs, or other relevant evidence; and 
(I 0) the owner or operator complied with [me} all notification requirements in 20.11.49.15 


NMAC. 
C. [Aftinnaave defense feF an emeFge~Jey. 


(I) A a emergeae~· eeastitute& aa afhffHIHi'ie defeest~ te aH aetiee ereught fer aeaeeffif}liaeee 
'Niat a teehaelagy eased emissien lifRitatieH if the ewaer or epeFater ef the saur.ee defRanstFates tlt:eugh preperly 
sigaed. eaatemp&Faneel:ls apeFatiRg lags, er ether releYaRl evidenee that: 


(a) aa efftergeaey aee11rred aRd that the e·Naer er epermor eaR ide&tify !be eause(s) 
ef the efRergeaey; 


(9) the sauree was eeiag properly epeFated at the ttmej 
(e) duriag the periee ef !be emerge Bey the ewaer er eperater teak all reaseftflele 


steps te miRimiY levels ef efflissiaRs tltat e!EeeeEied the teehaalegy IJaseEI emissiea limitattaa; aaEI 
(9) !be ewBer er aperiHer fHIJilleEilhe aaf:ifieatieR f4*1Yiremeots uader Sueseetieo A 


ef20.11.49.1S NMAC, ineludiag a Eleseriptiea efthe emergeney1 aay steps takeR te miagate emissieas, ana 
eerreeti¥e aelieRs talum. 


(2) In any eRfereemeRt JlreeeeaiRg, the ewner er 9fl&r8ler seeki~tg te estaBlish the aeeurreoee 
afaR emergeney has the liluf4en efJireef, 


D. AftiriMtiYe .Jerensesj~Hiti/Hietl. The afflfmati'ie Elefease preYisieRs ef this seetieR shall nat be 
availai;Jie fer: 


( 1) elaims fer injuReti "' relief; 
(2) SIP limits er peffftitlimits that ha11e l:leea set tal<iag iata eeeeuat petealial emissiens 


euriag staFtup MEl sl'lutdewo, iaelt:tEiiRg, eut aet limitee te, limits Ibm iatiieate tftey apply d~tri~tg startup llftd 
shutde·J!ft, aaa limits thm e~~:plieitly iaeieate they apply at all times er witheut eMeeptteRi 


(~) e~~:eess emissieas tam e&use aa eJteeedanee ef the N.\AQS er PSI) iaeFemeRtsi 
(4) failure te ffteet federally preHIYlgateii emissien limits, iaeluEii~tg, !;Jut Ret liflliteEite, 49 


erR Pafts 99, 81 aed 831 er 
(S) >tielatiees efreE(uireme'*S that deri'le frem 49 erR Parts 99, Cil&Rd el er any ether 


feeerally eafereealille peffermanee staadaf4 er emission limit 
E. l)epal'tm.eat's det.eFRJiaatien ef adectuaey ef aAil'ftllttil'e defense. The depar..meat may issue a 


deterffliRmieR regaf4iag aa ewRer er eperater's assertiea af tfte affirfflath•e defense YRtier SuesaetieRs A1 B er C ef 
20.11.49.1Ci NMAC ea !be I;Jasis efaRy relevaet iafeffftmies, iRehtEii~tg aut net limited l8 iRfef!Mliea sui;Jiftitteti 
pursuaRt te a9.11.49 NM,".C er eetainea thre~~gft an iR&f'eetien. ARy sueh determinatieR is aet a fiRal aetieR and is 
eat nwie·: .. at!le, shall Ret he a pre~1:1isite te !be eeff!MetteeffteRt ef aR aGHiiRislrattve arjueieial eafereeffleftt eeliee, 
tlees eat eeRsHtHte a waiver ef lialJility pt1FSU8et te 29.11.49.18 NM .. \C, and shall &et preelude an eafereeme8t 
aetieR by the Ceaeral g&•,rerame&l er a eitiMR JIUFSUant te the federal CleaR Air Aet. A seuree HHlY eel assert an 
afhrHIStive defease uRder Suhseetieas A, B erC ef20.11.49.1Ci :NMI.C ia an &Eimi&iS!FatiYe erjudieial eRfereemeat 
ae9ea unless it asserted sueh 9efease pursuut l8 Paragmph (IS) efSubseetiefl B eflQ.II.49.1S NMft.C.] 
Supplemental report for an emergencr: The owner or operator of a source subject to 20.1 1.49 NMAC may file a 
suwlemental reoort for an excess emission during an emeraeru;y addressing the following criteria: 


(I) an emergency occmred; 
(2) the excess emission occurred during the emergency; 
(3) · the owger or operator has identified the cause of the emergency; 
(4) the excess emission resulted from the emergency; 
(5) the excess emission and resulting emergency could not have been prevented through 


careful planning and design: 
(6) the excess emission and resulting emergency were not part of a recurring pattern 


indicative of inadeguate design, Qperation, or maintenance; 
(7) at the lime the excess emission and emergency occurred, the source was being properly 


operated: 
(8) during the period of the excess emission. the owner or operator took all reasonable steps 


to minimize levels of emissions that exceeded the applicable standard, regulation, or permit condition: and 
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(9) the owner or operator complied with all notification requirements in 20.11.49.15 NMAC, 
including a description of the emergency, any steps to mitigate emissions, and corrective actions taken. 


D. Department's determination of adequacy of supplemental report: Nothing in 20.11.49 
NMAC creates an affirmative defense or entitles a source to relief from penalties for any excess emission including, 
but not limited to, any exceedance of a limit which already takes into account startup and shutdown emissions, any 
NAAQS or PSD increment. or any federally promulgated limit or any requirement derived from such a limit, 
including 40 CFR Parts 60, 61, and 63. However, the department in its sole discretion may consider any relevant 
information, including information submitted in a supplemental report, in connection with a demand for corrective 
action or injunctive relief. or the assessment or negotiation of a penally in an enforcement action. The department's 
determination of how much weight to give information in a supplemental report is based on its sole discretion. 
[20.11.49.16NMAC-N,l0/13/09;A, 10115/16] 


20.11.49.17 ROOT CAUSE AND CORRECTIVE ACTION ANALYSIS: 
A. Upon receipt of a written demand by the department, the owner or operator of a source having an 


excess emission, shall prepare an analysis that uses analytical tools determined by the department to be appropriate. 
The analysis shall contain the following information: 


( J) an analysis describing the root cause and all contributing causes of the excess emission; 
and 


(2) an analysis of the corrective actions implemented or available to reduce the likelihood of 
a recurrence of the excess emission resulting from the causes identified under Paragraph (I) of Subsection A of 
20.11.49.17 NMAC, including, as applicable: 


(a) identification of implemented or available corrective action alternatives, such as 
changes in design, operation and maintenance; 


(b) the estimated cost associated with each corrective action alternative; 
(c) the probable effectiveness of each corrective action alternative; 
(d) if no corrective action alternatives are available, a clear explanation providing an 


adequate justification for that conclusion; and 
(e) if one or more corrective actions are identified, a schedule for implementation 


and progress reports. 
B. The department shall make the demand for [aR] a root cause and corrective action analysis no later 


than 90 days after receipt of the final report required by Subsection A of20.11.49.15 NMAC. 
C. The department may require the analysis authorized by Subsection A of20.11.49.17 NMAC after 


considering relevant factors. Examples of relevant factors include the significance of the excess emission, the nature 
or pattern of excess emissions, and the history of the source, as well as any other factors determined to be relevant 
by the department. 


D. The completed analysis shall be submitted to the department no later than 60 days after the 
department's demand is received by the owner or operator of the source, pursuant to Subsection A of 20.11.49.17 
NMAC. For good cause shown, the department may grant an extension to submit the analysis. 


E. The owner or operator of a source complying with 20.11.49.17 NMAC may assert a claim for 
confidential information protection. 
[20.1 1.49.17 NMAC • N, 10/13/09; A, 10/15/16) 


20.11.49.18 [FUTURE ENFORCEMENT ACTION1 The aepattmeatmay ee!IHfleaee ao admiaist~ati¥e er 
judieiaJ eRfereemeol aetien agaiast the ewaer er epemter efa seuree fer an elieess emissiae fer .,.hieh the 
eepartH!eRt has made a eelerminatieR pursuaet te Sullseetiea E ef2Q.Il.49.Hi ~J:MAC if the aepattmeRI determines 
lhatthe e~teess emissien is related te a pattem ef e'KE!ess emissiee events, peaF ffiMftteaanee, eareless er FRaFgiBal 
eperatiefl, er ether appFepriate reasen.] [RESERVED) 
[20.11.49.18 NMAC- N, 10/13/09; Repealed, 10/15116] 
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This is an amendment to 20.11.100 NMAC, Sections 6, 13, 14, 15, 16, 17, and 18, effective 1011512016. 


20.11.49.6 OBJECTIVE: To implement requirements for the reporting of excess emissions [aBe estaelish 
aff-iRBati¥e eefeese f3re•lisiees fer faeility evlflers ~m:e 9f3er&ters fer eneess emissiees.] for facilitv owners and 
operators. 
[20.11.49.6 NMAC- N, 10113109; A, 10115116] 


20.11.49.13 
A. 


APPLICABILITY: 
Any source: 
(1) whose operation results in an emission of a regulated air pollutant, including a fugitive 


emission, in excess of the quantity, rate, opacity or concentration specified by an air quality regulation or permit 
condition; or 


(2) subject to the requirements of20.11.47 NMAC, Emissions Inventory Requirements, 
20.11.41 NMAC [, Att#tel"ily 'Fe Cen6'1R:tet], Construction Permits. 20.11.42 NMAC, Operating Permits, 20.11.61 
NMAC, Prevention of Significant Deterioration, or 20.11.60 NMAC, Permitting In Nonattainment Areas. 


B. Deviations under 20.11.42 NMAC, Operating Permits, which do not result in excess emissions, 
are not subject to the provisions of 20.11.49 NMAC. 


C. 20.11.49 NMAC does not create a separate cause of action for failure to obtain a permit under 
20.11.41 NMAC [, Attthel"ily 'Fe Celi6tFUet], Construction Permits. 20.11.42 NMAC, Operating Permits, 20.11.61 
NMAC, Prevention of Significant Deterioration, or 20.11.60 NMAC, Permitting In Nonattainment Areas. 
[20.11.49.13 NMAC- N, 10113109; A, 10115116] 


20.11.49.14 OPERATION RESULTING IN AN EXCESS EMISSION: The emission of a regulated air 
pollutant in excess of the quantity, rate, opacity, or concentration specified in an air quality regulation or permit 
condition that results in an excess emission is a violation of the air quality regulation or permit condition and may be 
subject to an enforcement action. [The evteer er ef3eFBter efa se\ifee ha-vieg 1m: eKeess emissiee shall, te the eKteet 
f3FBetieahle, e13erate the settree, ieelt~Elieg asseeiatee air f3elltttiee eeetrel eEtl:lif3meet, ie a mBRRer eeesisteet with 
geee air f3elltttiee eeetrel f3FBetiees fer miRimizieg emissiees.] If the owner or operator of a source having an excess 
emission chooses to continue to operate it while the excess emission continues. the owner or operator shall take all 
appropriate measures consistent with good air pollution control practices for minimizing emissions. The duration 
and extent of any excess emission and the owner or operator's efforts to minimize the excess emission may be 
considered by the department in any resulting enforcement action. 
[20.11.49.14 NMAC- N, 10113109; A, 10115116] 


20.11.49.15 NOTIFICATION: 
A. The owner or operator of a source having an excess emission shall report the following 


information to the department on forms provided by the department. The department may authorize the submittal of 
such reports in electronic format. [The eef3&rtmeel m~ reEtl:lire that the e•.veer er 9f3eFBter ef a settree 13re¥iee 
Stif3f3lemeetal iRfeRBatieR iR aeeitieR te that alreaEir reEttiiree hy 2Q.11.49.13 miAC. The aeeitieeal iRfeRBatieR 
shall he ref3erlee hy the hy a eeaeliee 913eeifiee hy the eef3&rtmeet.] The department may require that the owner or 
operator of a source provide further information in addition to that already required by 20.11.49.15 NMAC by a 
deadline specified by the department. 


(1) Initial excess emission report: The owner or operator shall file an initial report, no later 
than the end of the next regular business day after the time of discovery of an excess emission. The initial report 
shall include all available information regarding each item required by Subsection B of 20.11.49.15 NMAC. 


(2) Final excess emission report: No later than 10 days after the end of the excess 
emission, the owner or operator shall file a final report that contains specific and detailed information for each item 
required by Subsection B of20.11.49.15 NMAC. 


B. [The] Each excess emission report shall include the following information: 
(1) the name of the source; 
(2) the name of the owner and operator of the source; 
(3) the name and title of the person preparing the report; 
(4) identifying information for the source (e.g. permit and database numbers); 
(5) the specific date(s), [aBe time(s) the eKeess emissiee eeettrree;] time(s). and duration of 


the excess emission: 
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(6) identification of the equipment involved and the emission point(s) (including bypass) 
from which the excess emission occurred; 


(7) the air quality regulation or permit condition that was exceeded; 
(8) identification of the air contaminant(s) and the magnitude of the excess emission 


expressed in the units of the air quality regulation or permit condition; 
(9) the method for determining the magnitude and duration of the excess emission; 
(I 0) the cause and nature of the excess emission; 
(11) the steps taken to limit the duration and magnitude of the excess emission; 
(12) the corrective action(s) taken to eliminate the cause of the excess emission; if one or 


more corrective actions are required, the report shall include a schedule for implementation of those actions, with 
associated progress reports; if no corrective actions are required, the report shall include a detailed explanation for 
that conclusion. 


(13) the corrective action(s} taken to prevent a recurrence of the excess emission; 
(14) whether the owner or operator attributes the excess emission to malfunction, startup [et= 


slnHdeWB]. shutdown or emergency; 
(15) whether the owner or operator ['l'lill elaim &R eft'irmati¥e Elefease tmEler Sl:H:lseetieM A, B 


er C ef2Q.l1.49.l€i NMAC; if elaimiag &R eft'irmati·re defease, an analysis &Rd the Sl:lflpertiag e>tid.eaee fer eaeh 
reasea shall ~e saemitted ae later~ 3(} days after sae~l efthe fiaal repert Feijl:lired ay 2Q.ll.49.lS NUP.C; Re 
later than 30 days after the earlier efthe departmefl:t's reeeipt efthe fiaal repert er the deooliae fer Sll~ittiag the 
fiaal repert, if the departmefl:t reeei't·es a Feijl:lest fer &R M:teasiea frem the ewaer et= eperater efthe sel:lfee, the 
aepll:l'tmeat may gr&Rt &ft e~deflBiea te eeFRf:llete the analysis Bet te M:eeed 3(} adElitieaal Elays; and] intends to file a 
SUP.Plemental re.port under Subsections A. B. or C of20.11.49.16 NMAC: and 


(16) [the eeateats efthe fiaal repert shall eeataia a signed eertifieatiea eftruth, aeeU:Faey, aad 
OOFRf:llete&ess; tee eertifieatieR shall ee sigaeEl ~y tee peFSefl: whe lS Fef:l9rtlRg the M:6t!!SS eaHSSieR.] the person 
signing the final re.port shall certify that it is true, accurate. and complete. 


C. If the period of an excess emission extends beyond 10 days, the owner or operator shall submit the 
final report required by Subsection B of 20.11.49.15 NMAC to the department within 72 hours of the date and time 
the excess emission ceased. 


D. Alternative reporting. If an owner or operator of a source is subject to both the excess emission 
reporting requirements of20.11.49.15 NMAC and the reporting requirements of40 CFR Parts 60, 61, and 63, and 
the federal reporting requirements duplicate the requirements of 20.11.49.15 NMAC, then the federal reporting 
requirements shall suffice. 
[20.11.49.15 NMAC- N, 10113/09; A, 10/15/16] 


20.11.49.16 [AFFIRMATIVE DEFENSES I] EXCESS EMISSIONS DURING STARTUP. SHUTDOWN, 
MALFUNCTION, OR EMERGENCY: All periods of excess emissions regardless of cause are violations [ef.the 
aet MEl the Fl:lles prem~:tlgateEl the'fel:l!leer, the )lw.v MeX:iee Air Qttality Ceatrel Aet BREi Fl:lles 'J:lrem~:tlgateEl 
there~:taEler, &REI apf:llie~le permit er ether a~:ttherii!atiea efthe air ~earEl. 2Q.ll .49 NMI.C fJFe'<'iaes &R eft'irmati¥e 
Elefefl:se te e·.vaers BREi eperaters fer ei•ril er aElministrati't•e JJe&alty aetieas ~re~:tgkt fer e~~:eess emissieas Ell:lriag 
perieds ef stftl'WJI, shl:ltdewa malftiaetiea er emergeaey, tmless etherwise prelH~ited ~Y Sa9seetiea I> ef2Q.ll.4 9 .l €i 
NMAC. 2f:J.l1.49.1S ~M\C skall aet ee eeastfl:lea as limiaag EPA's er eitiaas' Bl:ltherity l:l&aer the aet. The 
departmeat may re(}aire the e·:raer er eperater ef a se~:tree te 'fll'&"Jide S\i'f'PlemeRtal iafermatiea ia aElElitiea te that 
already re~tairea ay 2Q.llA9.Hi }lM.A:C. The aaaitieMl iafermatiea shall ~e repartee 9y the deadliae speeifiea ay 
tke departmeRt.] of the state Air Oualitv Control Act and rules promulgated thereunder. and any aP.Plicable permit. 
The owner or operator of a source who contends that an excess emission occurred during startup. shutdown. 
malfunction. or emergency may submit to the de,partment a supplemental re.port addressing the criteria described in 
Subsections A. B. or C of 20.11.49.16 NMAC. To be considered by the department. the appropriate suP.Plemental 
re.port described in Subsections A. B. or C of 20.1.49 .16 NMAC below must be submitted to the de.partment no later 
than 30 days after the final excess emissions re.port submitted pursuant to 20.11.49.15 NMAC. The department may 
grant written extensions to this deadline for good cause shown. An owner or operator of a source who contends that 
enforcement action for an excess emission is not warranted must provide information in a supplemental report as 
described in Subsections A. B. or C of 20.11.49.16 NMAC. If no supplemental re.port is timely received. the 
de.partment will not consider the criteria described in Subsections A. B. and C of 20.11.49.16 NMAC. The 
department may reguire the owner or operator of a source to provide further information in addition to that already 
contained in the SUP.Plemental re.port or otherwise specified in 20.11.49.16 NMAC. The information in the 
supplemental re.port may be considered by the department at its sole discretion and is not intended to be enforceable 
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in a legal proceeding by any party or to limit the enforcement authority of any party. 20.11.49.16 NMAC shall not 
be construed to preclude EPA or federal court jurisdiction under Section 113 of the federal act to assess civil 
penalties or other forms of relief for periods of excess emissions, to prevent EPA or the courts from considering the 
statutory factors for the assessment of civil penalties under Section 113 of the federal act. or to interfere with the 
rights of litigants to pursue enforcement consistent with their rights under the citizen suit provision of Section 304 of 
the federal act. 


A. [l..tlirmati>le defease] Supplemental report for an excess emission during malfunction: [:J:fte 
8'.Vfier 8r 8J'erat8r 8fa S8ttree sttbjeet t8 2Q.ll.49 NMi\C may elaim aft af:HFH!ati'le eefesse fer an e11:eess emissi8s 
dttrisg malfttseti8s, agaisst a ei'lilf'esalty ifRJ'8See is aft aemiRistratiYe 8rjtteieial esfereemest aeti8s. There shall 
ee S8 aft.ifHiati'le eefesse fer aft e11:eess emissi8S ettrisg malfttseti8S, H8HI the 8'1'/Ser 8r 8J'erat8r's liaeility 8r the 
EleJ'artmeRt's elaim fer iajttseti·1e relief fer the eneess emissi8s. The 9v1ser 8r 8J'efat8r elaimisg an affifHiatiYe 
eefesse fer aft ell:eess emissi8S ettrisg malfttseti8S, shall eear the BttrSeS 8fJ'r88fiBeitteisg the eeHI8Sstrati8S 8fthe 
fell8v1isg eriteria:] The owner or operator of a source subject to 20.11.49 NMAC may file a supplemental renort for 
an excess emission during malfunction addressing the following criteria: 


(I) the excess emission was caused by a malfunction; 
(2) the excess emission: 


(a) did not stem from any activity or event that could have been foreseen and 
avoided, or planned for; and 


(b) could not have been avoided by better operation and maintenance practices; 
(3) to the maximum extent practicable the air pollution control equipment or processes were 


maintained and operated in a manner consistent with good practice for minimizing emissions; 
(4) repairs were made in an expeditious fashion when the operator knew or should have 


known that applicable emission limitations were being exceeded; off-shift labor and overtime must have been 
utilized, to the extent practicable, to ensure that such repairs were made as expeditiously as practicable; 


(5) the amount and duration of the excess emission (including any bypass) were minimized 
to the maximum extent practicable during periods of such emissions; 


(6) all possible steps were taken to minimize the impact of the excess emission on ambient 
air quality; 


(7) all emission monitoring systems were kept in operation if at all possible; 
(8) the owner or operator's actions in response to the excess emission were documented by 


properly signed, contemporaneous operating logs, or other relevant evidence; 
(9) the excess emissions were not part of a recurring pattern indicative of inadequate design, 


operation, or maintenance; and 
(10) the owner or operator complied with [the] all notification requirements in 20.11.49.15 


NMAC. 
B. [Affirm&tiYe defease] Supplemental report for an excess emission during startup or 


shutdown: [The 8\Tffler 8r 8J'erat8r 8f a S8ttree sttbj eet t8 2Q .11. 4 9 ~RIIAC may elaim aft af:HFHiatiYe eefesse fer llft 


ell:eess efRissi8S ettfisg st~ 8r shtfte8WS agaisst a ei'lilf'eSalty ifRJ'8See is aft aemisistrati·1e 8rjtt8ieial 
esfereemest aeti8s. There shall ee s9 aft.ifHiatiYe eefesse fer as Meess emissi8s dttrisg starttfJ' 8r shttte8ws, fr8m 
the 8wser 9r 8J'erat8r's liaeility 9r the Stlf'artHiest's elaim fer isjttseti•1e relief fer the Meess emissi8s. The 9v1ser 8r 
8J'tlfat8r elaimisg aft affifHiati'le eefesse fer aB eneess emissi8S ettriRg st~ 8r ShtftS8WS shall a ear the ettrees 8f 
J'r88f iseltteisg the eem8sstrati8s 8fthe feH8wisg eriteria:] The owner or operator of a source subject to 20.11.49 
NMAC may file a supplemental report for an excess emission during startup or shutdown, addressing the following 
criteria: 


(1) the excess emission occurred during a startup or shutdown; 
(2) the periods of excess emissions that occurred during startup or shutdown were short and 


infrequent and could not have been prevented through careful planning and design; 
(3) the excess emissions were not part of a recurring pattern indicative of inadequate design, 


operation, or maintenance; 
(4) ifthe excess emissions were caused by a bypass (an intentional diversion of control 


equipment), then the bypass was unavoidable to prevent loss of life, personal injury, or severe property damage; 
(5) at all times, the source was operated in a manner consistent with good practices for 


minimizing emissions; 
(6) the frequency and duration of operation in startup or shutdown mode was minimized to 


the maximum extent practicable; 
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(7) all possible steps were taken to minimize the impact of the excess emission on ambient 
air quality; 


(8) all emissions monitoring systems were kept in operation if at all possible; 
(9) the owner or operator's actions during the period of excess emissions were documented 


by properly signed, contemporaneous operating logs, or other relevant evidence; and 
(10) the owner or operator complied with [tlie] all notification requirements in 20.11.49.15 


NMAC. 
C. [,.._ffiFmMFie defease fep a& emergeney. 


(1) ,\il emergtmey eeastimtes 1m affirmative eefeBse te aa aetiea Sfe"llght fer aeaee~liaaee 
with a teelmelegy eased emissiea limitatiea if the ewaer er eperater ef the se"tlfee eemeastrates tJ:H:eagh pfeperly 
sigaee, eeate~eraaee"tls e~eratiag legs, er ether reltwaat e>tiatmee that: 


(i!) aa emergeaey eeoorrea aaa that tli.e ewaer er ej'lerater eaa iaeatify the eat:tse(s) 
efthe emergtmey; 


(9) the Set:tree 'N8S eeiB:g j'!Feperly eperatee at the time; 
(e) at:tRag the periea eftli.e emergeaey tli.e evraer er e~erater teak all feaseaahle 


st~s te miaimiiile levels ef emissieas that eKeeeeea the teelmelegy eased emissiea limitatiea; ana 
(e) the ewaer er eperater fa:lfillea the RetifieatieB FeEJ:"tliremeBts ~maer 8"!19seetieR A 


ef2Q.11.49.15 NMI\,C, iaelaliiBg a aeseri~ties efthe emergeRe~·. any st~s tal£eR te mitigate emissiefls, aaEI 
eerreetiYe aetieBs tal£eR. 


(2) 1ft any eafi:lreemeat ~reeeeEliag, the ewaer er eperater seekiag te estaalish: tlle eeet:trreRee 
ef aa emergtmey has the l:nlfaeB ef preef. 


D, AffiFmati-.•e defeasesJH"BhiiHted, The affirmati·;e aefease ~re¥isieas efdtis seetiea sh:all aet ae 
a·;ailaele fer: 


(1) elaifflS fer ifljtmetin relief; 
(2) SIP limits er permit limits that hlwe aeeR set tataag iate aeaeaBt ~eteRtial emissieBs 


Elt:triag staftHt3 aaa shataev,rB, iaelaEling, am flat limited te, limits that iBaieate they a~~ly a"tlriag st~ aBe 
shataevra, aaa limits that eKplieHly iaaieate they apply at all times er vtithem eKe~tiea; 


(3) eKeess emissiafi:S that eaase an eKeeeaaaee ef the NAAQS er PSI> ifleremeats; 
(4) feilare te meet federally premalgatea emissi8B limits, iaehtEliag, am flat limited te, 4Q 


GFR Pafts 6Q, fil aae 63; er 
(5) vielatiefls efreqt:tiremeats that aeri'<·e frem 4Q CPR Parts ~Q, 61 aaEI63 er aay ether 


federally eBfereeaele perfefffliHI:ee staa8afa er emissieB limit. 
E. Departme&t's determiaatie& ef ade«fuaey ef affirmfttiye defease, The a~artmeat may issae a 


aetermiaatiea regarEliag aa ewaer er e~erater's assertieB ef the affirmatiYe Elefease YBaer Sl:laseetieas l'L, B er C ef 
2Q.ll.49.16 NMAC ea the "'asis ef&sy rele>taat iftfermatiea, iBelHEliag eat aet limited te iafermatiea sYemitteEl 
pt:tFSYaat te 2Q.ll. 49 NMAC SF eetaiaea tJ:H:ettgh aB iaspeetiee. Aay SHah aeterminatieft is Bet a final aetiea ana is 
Bat re>tiewaale, shall aet ae a prereEJ:Yisite te the eemmtmeemtmt efaa atimirlistrati'te erjttttieial tmfereemet aetieB, 
aees B:at eeastitate a "llef"'ef efliaeility f''llFSHaRt te 1Q.ll.49.18 NMAC, aae shal.l Bat ~reehtae aa eafi:lreemeRt 
aeaea ey the feEleral ge·.•emmeat er a eitizea ptn=SHaBt te the federal Clean Air ,,.,et. ,AL searee may flat assert aB 
affirmati¥e aefefi:Se aBaer SaaseeaaB:S A, B er C ef 2Q.ll.49.1 fi NMAC ia an admiaistraa•re erjaaieial eRfereemet 
aetien Hflless it asserted st:tek aefeBse f'IH'Sti8Rt te ParagTBJ!h (U) ef8aeseetiea B ef1Q.ll.49.U NM·AC.] 
Supplemental report for an emergency: The owner or operator of a source subject to 20.11.49 NMAC may file a 
sup_plemental report for an excess emission during an emergency addressing the following criteria: 


{1) an emergency occurred; 
(2) the excess emission occurred during the emergency: 
(3) the owner or operator has identified the cause of the emergency; 
( 4) the excess emission resulted from the emergency; 
(5) the excess emission and resulting emergency could not have been prevented through 


careful planning and design; 
( 6) the excess emission and resulting emergency were not part of a recurring pattern 


indicative of inadequate design. qperation, or maintenance; 
(7) at the time the excess emission and emergency occurred. the source was being properly 


operated; 
(8) during the period ofthe excess emission, the owner or operator took all reasonable steps 


to minimize levels of emissions that exceeded the applicable standard. regulation, or permit condition: and 
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(9) the owner or operator complied with all notification requirements in 20.11.49.15 NMAC, 
including a description of the emergency, any steps to mitigate emissions. and corrective actions taken. 


D. Department's determination of adequacy of supplemental report: Nothing in 20.11.49 
NMAC creates an affirmative defense or entitles a source to relief from penalties for any excess emission including, 
but not limited to. any exceedance of a limit which already takes into account startup and shutdown emissions. any 
NAAQS or PSD increment, or any federally promulgated limit or any requirement derived from such a limit. 
including 40 CFR Parts 60, 61. and 63. However, the department in its sole discretion may consider any relevant 
information. including information submitted in a supplemental report, in connection with a demand for corrective 
action or injunctive relief. or the assessment or negotiation of a penaltv in an enforcement action. The department's 
determination of how much weight to give information in a supplemental report is based on its sole discretion. 
[20.11.49.16 NMAC- N, 10113109; A, 10115116] 


20.11.49.17 ROOT CAUSE AND CORRECTIVE ACTION ANALYSIS: 
A. Upon receipt of a written demand by the department, the owner or operator of a source having an 


excess emission, shall prepare an analysis that uses analytical tools determined by the department to be appropriate. 
The analysis shall contain the following information: 


(1) an analysis describing the root cause and all contributing causes of the excess emission; 
and 


(2) an analysis of the corrective actions implemented or available to reduce the likelihood of 
a recurrence ofthe excess emission resulting from the causes identified under Paragraph (1) of Subsection A of 
20.11.49.17 NMAC, including, as applicable: 


(a) identification of implemented or available corrective action alternatives, such as 
changes in design, operation and maintenance; 


(b) the estimated cost associated with each corrective action alternative; 
(c) the probable effectiveness of each corrective action alternative; 
(d) if no corrective action alternatives are available, a clear explanation providing an 


adequate justification for that conclusion; and 
(e) if one or more corrective actions are identified, a schedule for implementation 


and progress reports. 
B. The department shall make the demand for [e] a root cause and corrective action analysis no later 


than 90 days after receipt of the final report required by Subsection A of20.11.49.15 NMAC. 
C. The department may require the analysis authorized by Subsection A of20.11.49.17 NMAC after 


considering relevant factors. Examples of relevant factors include the significance of the excess emission, the nature 
or pattern of excess emissions, and the history of the source, as well as any other factors determined to be relevant 
by the department. 


D. The completed analysis shall be submitted to the department no later than 60 days after the 
department's demand is received by the owner or operator of the source, pursuant to Subsection A of 20.11.49.17 
NMAC. For good cause shown, the department may grant an extension to submit the analysis. 


E. The owner or operator of a source complying with 20.11.49.17 NMAC may assert a claim for 
confidential information protection. 
[20.11.49.17 NMAC- N, 10113109; A, 10115116) 


20.11.49.18 [FUTURE KNFGRCKMKNT .+~CTION1 The Elfili'Jart!Beat may eemmeaee an aeministrative er 
jt~Elieial eafeFeemeat aetiea agaiast the e•,¥fler er e~erater ef a set~Fee fer aa eKeess e!Bissiea fer wJ:Meh the 
El:fili'Jat1Htelrt lies maEle a tlefeFIBiftatiea ~t~rst~ant te 8t~aseetiea B ef2G.ll.49.16 NMP..C if the Elfili'Jart!Beat tieter~Biaes 
that the eKeess e~Bissiea is relateEI te a ~attera ef eKeess e~Bissiee e'leatS, ~ear maiateaanee, eaFeless er margiBal 
e~emtiea, er ether ~~re~riate reasea.] lRESERVEDJ 
[20.11.49.18 NMAC- N, 10113109; Repealed, 10115116] 
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Adopted Rules 
Effective Date and Validity of Rule Filings 


Rules published in this issue of the New Mexico Register are effective on the publication date of this issue unless 
otherwise specified. No rule shall be valid or enforceable until it is filed with the records center and published in the New 
Mexico Register as provided in the State Rules Act. Unless a later date is otherwise provided by law, the effective date of 


the rule shall be the date of publication in the New Mexico Register. Section 14-4-5 NMSA 1978. 


ALBUQUERQUE- 20.11.61 NMAC, Prevention of 


BERNALILLO COUNTY Significant Deterioration, or 20.11.60 


AIR QUALITY CONTROL NMAC, Permitting In Nonattainment 
Areas. 


BOARD [20.11.49.13 NMAC- N, 10/13/09; A, 


This is an amendment to 20.11.100 
10/15/16] 


NMAC, Sections 6, 13, 14, 15, 16, 20.11.49.14 OPERATION 
17, and 18, effective 10/15/2016. RESULTING IN AN EXCESS 


EMISSION: The emission of a 
20.11.49.6 OBJECTIVE: regulated air pollutant in excess 
To implement requirements for of the quantity, rate, opacity, or 
the reporting of excess emissions concentration specified in an air 
[and establish aftinnative defense quality regulation or pennit condition 
provisions for :fiteiliey owners and that results in an excess emission is a 
operators for exeess emissions.] for violation of the air quality regulation 
facility o~ners and o~erators. or pennit condition and may be 
[20.11.49.6 NMAC- N, 10/13/09; A, subject to an enforcement action. 
1 0/15/16] [lne owner or operator of a somee 


having an exeess emission shall, 
20.11.49.13 APPLICABILITY: to the extent practicable, operate 


A. Any source: the souree, including associated 
(1) whose air pollution eonttol equipment, 


operation results in an emission of in a manner consistent with good 
a regulated air pollutant, including air pollution control practices for 
a fugitive emission, in excess of the minirnizing ernissions.] If the owner 
quantity, rate, opacity or concentration or o~erator of a source having an 
specified by an air quality regulation excess emission chooses to continue 
or pennit condition; or to o~erate it while the excess emission 


(2) subject to continues, the owner or o~erator 
the requirements of20.11.47 NMAC, shall take all a~~ro~riate measures 
Emissions Inventory Requirements, consistent with good air ~ollution 
20.11.41 NMAC [, Atttho1 ity To control ~ractices for minimizing 
f3onst7 ttct], Construction Permits_, emi::t::tiQn:~. The duration and e~ent 
20.11.42 NMAC, Operating Permits, of any exc~::t::! ~mi::t::tiQn and the owner 
20.11.61 NMAC, Prevention of or o~erator's efforts to minimi~ the 
Significant Deterioration, or 20.11.60 excess emission may be considered 
NMAC, Permitting In Nonattainment by the de~artment in any resulting 
Areas. enforcement action. 


B. Deviations under [20.11.49.14 NMAC- N, 10/13/09; A, 
20.11.42 NMAC, Operating Permits, 10/15/16] 
which do not result in excess 
emissions, are not subject to the 20.11.49.15 NOTIFICATION: 
provisions of20.11.49 NMAC. A. The owner or c. 20.11.49NMAC operator of a source having an excess 
does not create a separate cause of emission shall report the following 
action for failure to obtain a penn it infonnation to the department on 
under20.11.41 NMAC [,Atttllmity• fonns provided by the department. 
rn f3o11st1 ttct], Construction Permits, The department may authorize the 
20.11.42 NMAC, Operating Permits, submittal of such reports in electronic 


fonnat. [lne departrnent may require 
that the owrter or opeuttor of a source 
provide supplemental: infonnation in 
addition to that already required by 
29.H.49.l5 NM:A€. lne additional 
infonnation shall be 1 eported by 
the by a deadline specified by the 
department.] The de~artment may 
reQuir~ that th~ own~r or o~eratQr Qf 
a ::!QYr!;;e ~rovide further infQnn!ltiQn 
in additiQn to that alre!ldy reQuir~d 
by 20.11.49.15 NMAC by a deadline 
s~ecified by the de~artment. 


(1) Initial 
excess emjssjop report: The owner 
or operator shall file an initial report, 
no later than the end ofthe next 
regular business day after the time 
of discovery of an excess emission. 
The initial report shall include all 
available infonnation regarding each 
item required by Subsection B of 
20.11.49.15 NMAC. 


(2) Final 
excess emjssjop report: No later 
than 1 0 days after the end of the 
excess emission, the owner or 
operator shall file a final report 
that contains specific and detailed 
infonnation for each item required b y 
Subsection B of20.11.49.15 NMAC. 


B. [~] Each excess 
emission report shall include the 
following infonnation: 


(1) the name 
of the source; 


(2) the name 
of the owner and operator of the 
source; 


(3) the name 
and title of the person preparing the 
report; 


(4) identifyin g 
it infonnation for the source (e.g. penn 


and database numbers); 
(5) the speci fie 


date(s), [and time(s) the excess 
emission occuned,] time(s), and 
duratiQn of the excess emi::t::tiQn; 


(6) 
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identification of the equipment 
involved and the emission point(s) 
(including bypass) from which the 
excess emission occurred; 


(7) the air 
quality regulation or permit condition 
that was exceeded; 


(8) 
identification of the air contaminant(s) 
and the magnitude ofthe excess 
emission expressed in the units of 
the air quality regulation or permit 
condition; 


(9) the method 
for determining the magnitude and 
duration of the excess emission; 


(10) the cause 
and nature of the excess emission; 


( 11) the steps 
taken to limit the duration and 
magnitude of the excess emission; 


(12) the 
corrective action(s) taken to eliminate 
the cause of the excess emission; if 
one or more corrective actions are 
required, the report shall include a 
schedule for implementation of those 
actions, with associated progress 
reports; if no corrective actions are 
required, the report shall include 
a detailed explanation for that 
conclusion. 


(13) the 
corrective action(s) taken to prevent a 
recurrence of the excess emission; 


(14) whether 
the owner or operator attributes the 
excess emission to malfunction, 
startup (or shutdown]. shutdown or 
emer&ency; 


(15) whether 
the owner or operator [will elaim an 
affirmative defense under Sttbseetions 
A, D or C of29.11.49.16 NMAC, 
ifelairning an aftirmati~e defense, 
an analysis and the supporting 
evidertee for eaeh reason shall be 
submitted no later than 39 days a-fter 
submittal ofthe final report required 
by 29.11.49.15 NMAC, no later 
than 38 days after the earlier of the 
department's reeeipt of the final report 
or the deadline tOr sttbmitting the 
final report, if the departntent receives 
a request for an extension from the 
owner or operator of the souree, the 
department may grant an extension to 
eomplete the analysis not to exceed 


39 additional days, and] intends 
to file a supplemental report under 
Subsections A. B. or C of20.11.49.16 
NMAC: and 


(16) [the-
contents of the final report shall 
eontain a signed eertifieation of truth, 
aeettraey, and eompleteness, the 
eer tifieation shall be signed by the 
per son who is reporting the excess 
emission.] the person si&ning the 
final report shall certify that it is true. 
accurate. and complete. 


C. If the period of 
an excess emission extends beyond 
1 0 days, the owner or operator shall 
submit the final report required by 
Subsection B of20.11.49.15 NMAC 
to the department within 72 hours of 
the date and time the excess emission 
ceased. 


D. Alternative 
reporting. If an owner or operator of 
a source is subject to both the excess 
emission reporting requirements 
of20.11.49.15 NMAC and the 
reporting requirements of 40 CFR 
Parts 60, 61, and 63, and the federal 
reporting requirements duplicate 
the requirements of 20.11.49.15 
NMAC, then the federal reporting 
requirements shall suffice. 
{20.11.49.15 NMAC- N, 10/13/09; A, 
10/15/16] 


20.11.49.16 (*PFIRI\I:ATIVB 
BBFBNSES.] EXCESS 
EMISSIONS DURING STARTUP. 
SHUTDQWN. MALFUNCTION. 
OR EMERGENCY; All periods 
of excess emissions regardless of 
cause are violations {of the act and 
the 1 ules promulgated thet eunder, 
the New ·Mexico Ail Quality 
Control Aet and 1 tdes promulgated 
thereuudet, artd applicable permit 
or other authori2:ation of the ail 
board. 29.11.49 NMAC pro• ides an 
affirmati•e defense to owners and 
opetators tOt ei~il 01 administrati-ve 
peua:lty actions btottgb:t for exeess 
emissions during periods of stl!lrttip, 
shutdo'\lm malfunction or emergency, 
unless otherwise prohibited by 
Subsection D of 29.11.49.16 
NMAC. 29.11.49.15 NMAC shall 
not be eonstr ned as limiting EPA's 
or eiti2:ens' authority ttnder the aet. 


The department may require the 
owner or operator of a sottree to 
pro • ide supplemental information in 
addition to that already required b)! 
29.ll.49.16 NMAC. The additional 
infonnation shall be reported 
by the deadline speeified by the 
departmem.] of the state Air Quality 
Control Act and rules promulgated 
thereunder. and any applicable 
permit. The owner or operator of a 
source who contends that an excess 
emission occurred durin& startup. 
shutdown. malfunction. or emergency 
may submit to the department a 
su1mlemental report addressing the 
criteria described in Subsections A. 
B. or C of20.11.49.16 NMAC. To 
be considered by the department. 
the appropriate supplemental report 
described in Subsections A. B. or C 
of20.1.49.16 NMAC below must 
be submitted to the department no 
later than 30 days after the final 
excess emissions report submitted 
pursuant to 20.11.49.15 NMAC. 
The department may tmmt written 
extensions to this deadline for 
good cause shown. An owner or 
operator of a source who contends 
that enforcement action for an 
excess emission is not warranted 
must provide information in a 
supplemental report as described in 
Subsections A. B. or C of20.11.49.16 
NMAC. If no supplemental report 
is timely received. the department 
will not consider the criteria 
described in Subsections A. B. and 
Cof20.11.49.16NMAC. The 
department may require the owner 
or operator of a source to provide 
further information in addition to that 
already contained in the supplemental 
report or otherwise specified in 
20.11.49.16NMAC. The information 
in the supplemental report may 
be considered by the department 
at its sole discretion and is not 
intended to be enforceable in a legal 
proceeding by any party or to limit the 
enforcement authority of any party. 
20.11.49.16 NMAC shall not be 
construed to preclude EPA or federal 
court jurisdiction under Section 113 of 
the federal act to assess civil penalties 
or other forms of relief for periods 
of excess emissions. to prevent EPA 
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or the courts from considering the 
statutory factors for the assessment 
of civil penalties under Section 113 
of the federal act. or to interfere 
with the rights of litigants to pursue 
enforcement consistem with their 
rights under the citizen suit provision 
of Section 304 of the federal act. 


A. (Afthmathe 
clefeuse] Supplemeptal report for an 
excess emission during malfunction: 
[The ownet or operator of a sotuee 
subjeet to 29.11 .49 N'MAC may 
elaitn an aflinnati v e defense fot an 
excess emission during malfu:netion, 
against a ei•il penaley imposed 
in an adminillt! ati • e or jttdieial 
enfoteement action. There shall be 
no aftitmative defense for an exeess 
enlission during malfunction, from 
the owner or opetator 's liability or 
the department's claim for injunctive 
telieffot the excess emission. The 
ow net or opetator claiming an 
a:ffinnative defense for an excess 
emission during malfunetion, shall 
bear the burden of proof including 
the demonstration of the folloow ing 
eriteria:] The owner or operator of 
a source subject to 20.11.49 NMAC 
may file a sqp_plemental report for an 
excess emission during malfunction 
addressing the following criteria: 


(1) the 
excess emission was caused by a 
malfunction; 


(2) the excess 
emission: 


(a) 
did not stem from any activity or 
event that could have been foreseen 
and avoided, or planned for; and 


(b) 
could not have been avoided by better 
operation and maintenance practices; 


{3) to the 
maximum extent practicable the 
air pollution control equipment 
or processes were maintained and 
operated in a manner consistent 
with good practice for minimizing 
emissions; 


(4) repairs 
were made in an expeditious fashion 
when the operator knew or should 
have known that applicable emission 
limitations were being exceeded; 
off-shift labor and overtime must 


have been utilized, to the extent 
practicable, to ensure that such 
repairs were made as expeditiously as 
practicable; 


(5) the 
amount and duration of the excess 
emission (including any bypass) were 
minimized to the maximum extent 
practicable during periods of such 
emissions; 


(6) all possible 
steps were taken to minimize the 
impact of the excess emission on 
ambient air quality; 


(7) all 
emission monitoring systems were 
kept in operation if at all possible; 


(8) the owner 
or operator's actions in response to 
the excess emission were documented 
by properly signed, contemporaneous 
operating logs, or other relevant 
evidence; 


(9) the excess 
emissions were not part of a recurring 
pattern indicative of inadequate 
design, operation, or maintenance; 
and 


(10) the 
owner or operator complied with 
[the] All notification requirements in 
20.11.49.15 NMAC. 


B. (Affhmame 
cldense] Supplemental re,port for 
an excess emission during startup or 
shutdown: [The owner or operator of 
a source sttbjeet to 29.11.49 NMAC 
may elaim an affirntati-.e defense for 
an exeess emission during startup 
or shtttdown against a civil penaley 
imposed in an administrative or 
judicial enforcement aetion. There 
shall be no affirmatile de&nse for 
an excess emission during startup 
or shutdown, from the owner or 
opetatot 's liability or the departrnent's 
claim for injanethe relief for the 
excess etnission. The ownet or 
operatot claiming an affirmati-.e 
defense fot an exeess emission 
duling startup or shutdown shall 
bear the burden of proof ineluding 
the demonstration ofthe folloowing 
eriteria:] The owner or operator of 
a source subject to 20.11.49 NMAC 
may file a supplemental report for 
an excess emission during startyp or 
shutdown. addressing the followin~~: 


(I) the excess 
emission occurred during a startup or 
shutdown; 


(2) the periods 
of excess emissions that occurred 
during startup or shutdown were 
short and infrequent and could not 
have been prevented through careful 
planning and design; 


(3) the excess 
emissions were not part of a recurring 
pattern indicative of inadequate 
design, operation, or maintenance; 


(4) ifthe 
excess emissions were caused by a 
bypass (an intentional diversion of 
control equipment), then the bypass 
was unavoidable to prevent loss 
of life, personal injury, or severe 
property damage; 


(5) at all 
times, the source was operated in a 
manner consistent with good practices 
for minimizing emissions; 


(6) the 
frequency and duration of operation 
in startup or shutdown mode was 
minimized to the maximum extent 
practicable; 


(7) all possible 
steps were taken to minimize the 
impact of the excess emission on 
ambient air quality; 


(8) all 
emissions monitoring systems were 
kept in operation if at all possible; 


(9) the owner 
or operator's actions during the period 
of excess emissions were documented 
by properly signed, contemporaneous 
operating logs, or other relevant 
evidence; and 


(10) the 
owner or operator complied with 
[the] all notification requirements in 
20.11.49.15 NMAC. 


C. [:AcRhmathe 
cleftltse f.:n an l!!flleiJI!Itt:J. 


(I) An 
emergency eortstitutes art affitntative 
defense to an aetion brottght for 
noneomplianee with a technology 
based emission limitation if the 
o .. ner or operato1 ofthe souree 
dernottstrates through propetl)' signed, 
eontempot aneous opet atirrg logs, or 
other relevant e-.idence that. 
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an emergency oeeuiTed and that the 
owner or operator ean identiey the 
eattse(s) ofthe emergene), 


the souree IdS being properly 
operated at the time, 


during the period ofthe ernergeney 
the o .. net or operator took all 
reasonable steps to minimize levels 
of ernissions that exceeded the 
technology based emission limitation, 
and 


the o .. ner or operator fulfilled the 
notification 1 eqttir ements tmder 
Subsection A of 28.11.49.15 
NMAC, including a description of 
the emergency, any steps taken to 
mitigate ernissions, and eoneetive 
actions taken. 


(2) In 1m) 


enforcement proceeding, the owner 
or operator seeking to establish the 
oeettiTenee of an emergency has the 
burden of proof. 


B. Aflhntative 
defenses p; n(libitt:d. The affirmati • e 
defense provisions ofthis seetion 
shall not be available for. 


( 1) claims for 
injnneti v e 1 elief, 


(2) SIP 
lintits or permit lirnits that have 
been set taking into account 
potential emissions during startttp 
and shntdo w n, including, but not 
limited to, limits that indicate they 
apply during startup and shtttdo w n, 
and limits that explicitly indicate 
the) appl) at all tirnes or w ithottt 
exception, 


(3) exeess 
entissions that eattse an exeeedanee of 
the NAAQS or PSD increments, 


(4) failure to 
meet feder an, promulgated emission 
limits, including, but not limited to, 
48 CFR Parts 68, 61 and 63, or 


(5) violations 
of requirements that derhe ftom 48 
CFR Parts 68, 61 and 63 or an) other 
federal!) enforceable performance 
standard or emission limit. 


E. Bepat tment's 
dete1 udnation of adcqaac) of 
affiamati;e defense. The department 


may issue a determination regmding 
an owner or operator's assertion 
of the aftirmati • e defense under 
Subsections A, B or C of28.11.49.16 
NMAC on the basis of art) relevant 
information, including but not 
limited to information submitted 
pursumrt to 28.11.49 NMAC or 
obtained through an inspection. 
An) such determination is not a 
final action and is not revienable, 
shall not be a prerequisite to the 
eommeneement of an administt ati • e 
or judieial enforcement aetion, does 
not eonstitttte a .. ai v er of liabiliey 
pursuant to 28.11.49.18 NMAC, and 
shall not preclude an enforcement 
action b) the federal govemment or a 
citizen pursuant to the federal Clean 
Air Aet. A sour ee may not assert an 
affirrnati • e defense under Subsections 
A, B or C of28.11.49.16 NMAC in an 
adrninistrative or judicial enforcement 
action unless it asserted sueh defense 
pursuant to Pmagraph (15) of 
Subsection B of29.11.49.15 NMAC.] 
Supplemental report for an 
emergency; The owner or operator of 
a source subject to 20.11.49 NMAC 
may file a supplemental report for an 
excess emission during an emergency 
addressing the following criteria: 


(1) sm.. 
emergency occurred; 


(2) the 
excess emission occurred during the 
emergency: 


(3) the owner 
or operator has identified the cause of 
the emergency: 


(4) the 
excess emission resulted from the 
emergency: 


(5) the excess 
emission and resulting emergency 
could not have been prevented 
through careful planning and design: 


( 6) the excess 
emission and resulting emergency 
were not part of a recurring pattern 
indicative of inadequate design. 
operation. or maintenance: 


(7) at the time 
the excess emission and emergency 
occurred. the source was being 
properly operated: 


(8) during the 
period of the excess emission. the 


owner or operator took all reasonable 
steps to minimize levels of emissions 
that exceeded the applicable standard. 
regulation. or permit condition: and 


(9) the 
owner or operator complied with 
all notification requirements in 
20.11.49.15 NMAC. including a 
description of the emergency. any 
steps to mitigate emissions. and 
corrective actions taken. 


D. Department's 
determination of adequacy of 
suoplemental reoort; Nothing 
in 20.11.49 NMAC creates an 
affirmative defense or entitles a 
source to relief from penalties for 
any excess emission including. but 
not limited to. any exceedance of a 
limit which already takes into account 
startup and shutdown emissions. 
any NAAOS or PSD increment. 
or any federally promulgated limit 
or any requirement derived from 
such a limit. including 40 CFR 
Parts 60. 61. and 63. However. the 
department in its sole discretion may 
consider any relevant information, 
including information submitted in 
a supplemental report. in connection 
with a demand for corrective action 
or injunctive relief. or the assessment 
or negotiation of a penalty in an 
enforcement action. The department's 
determination of how much weight 
to give information in a supplemental 
report is based on its sole discretion. 
[20.11.49.16 NMAC- N, 10/13/09; A, 
10/15/16] 


20.11.49.17 ROOT CAUSE 
AND CORRECTIVE ACTION 
ANALYSIS: 


A. Upon receipt of a 
written demand by the department, the 
owner or operator of a source having 
an excess emission, shall prepare an 
analysis that uses analytical tools 
determined by the department to 
be appropriate. The analysis shall 
contain the following information: 


(I) an analysis 
describing the root cause and all 
contributing causes of the excess 
emission; and 


(2) an analysis 
of the corrective actions implemented 
or available to reduce the likelihood 
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of a recurrence of the excess emission 
resulting from the causes identified 
under Paragraph (I) of Subsection A 
of20.11.49.17 NMAC, including, as 
applicable: 


(a) 
identification of implemented 
or available corrective action 
alternatives, such as changes in 
design, operation and maintenance; 


(b) 
the estimated cost associated with 
each corrective action alternative; 


(c) 
the probable effectiveness of each 
corrective action alternative; 


(d) 
if no corrective action alternatives 
are available, a clear explanation 
providing an adequate justification for 
that conclusion; and 


(e) 
if one or more corrective actions 
are identified, a schedule for 
implementation and progress reports. 


B. The department 
shall make the demand for [an] a root 
cause and corrective action analysis 
no later than 90 days after receipt of 
the final report required by Subsection 
A of20.ll.49.15 NMAC. 


C. The department 
may require the analysis authorized 
by Subsection A of20.11.49.17 
NMAC after considering relevant 
factors. Examples of relevant factors 
include the significance of the excess 
emission, the nature or pattern of 
excess emissions, and the history 
of the source, as well as any other 
factors determined to be relevant by 
the department. 


D. The completed 
analysis shall be submitted to the 
department no later than 60 days afte 
the department's demand is received 
by the owner or operator of the 
source, pursuant to Subsection A of 
20.11.49.17NMAC. Forgoodcause 
shown, the department may grant an 
extension to submit the analysis. 


r 


E. The owner or 
operator of a source complying with 
20.11.49.17NMAC may assert a 
claim for confidential information 
protection. 
[20.11.49.17 NMAC- N, 10/13/09; A 
10/15/16] 


' 


2 0.11.49.18 (F{:JTUM 
I!! NFORCI!il\II!!NT A-CTION. 
The department ma, eomtnettee an 
admini!trative orjttdieial enfureement 
etion against the ow net 01 opetator 
fa sooree fur an excess emission 


a 
0 


ti or whieh the department has 
n tade a detet ntination pttrsttant to 


llbseetion E of20.11.49.16 NMAC s 
i 
e 
f the department determines that the 
xeess emission is telated to a pattern 
fexeess emission CYents, poot 
taintenanee, etueless or marginal 
petation, 01 othe1 app10p1iate 


0 


It 


0 


reason;] (RESERVED) 
[ 20.11.49.18 NMAC- N, 10/13/09; 
Repealed, 10/I5/I6] 


CHILDREN, YOUTH AND 
FAMILIES DEPARTMENT 


On September I2, 20 I6, the Children, 
Youth and Families Department, 
repealed 8.8.3 NMAC, Governing 
Background Checks and Employment 
History Verification and replaced 
i t with 8.8.3 NMAC, Governing 
Background Checks and Employment 
History Verification, effective October 
1, 2016. 


On September 12, 2016, the Children, 
Youth and Families Department, 
repealed 8.15.2 NMAC, Child 
Care Assistance Requirements for 
Child Care Assistance Programs 
for Client and Child Care Providers 
and replaced it with 8.15.2 NMAC, 
Child Care Assistance Requirements 
for Child Care Assistance Programs 
for Client and Child Care Providers, 
effective October 1, 2016. 


On September 12, 2016, the Children, 
Youth and Families Department, 
repealed 8.16.2 NMAC, Child Care 
Licensing, Child Care Centers, Out of 
School Time Programs, Family Child 
Care Homes, and Other Early Care 
and Education Programs and replaced 
it with 8.16.2 NMAC, Child Care 
Licensing, Child Care Centers, Out of 
School Time Programs, Family Child 
Care Homes, and Other Early Care 
and Education Programs, effective 
October I, 2016. 


On September 12,2016, the Children, 
Youth and Families Department, 
repealed 8.I7 .2 NMAC, Non
Licensed Child Care, Requirements 
Governing Registration of Non
Licensed Family Child Care 
Homes and replaced it with 8.17.2 
NMAC, Non-Licensed Child Care, 
Requirements Governing Registration 
of Non-Licensed Family Child Care 
Homes, effective October 1, 2016. 


CHILDREN, YOUTH AND 
FAMILIES DEPARTMENT 


TITLE 8 SOCIAL 
SERVICES 
CHAPTER 8 CHILDREN, 
YOUTH AND FAMILIES 
GENERAL PROVISIONS 
PART 3 GOVERNING 
BACKGROUND CHECKS AND 
EMPLOYMENT HISTORY 
VERIFICATION 


8.8.3.1 ISSUING 
AGENCY: Children, Youth and 
Families Department 
[8.8.3.1 NMAC- Rp, 8.8.3.1 NMAC, 
10/1/16] 


8.8.3.2 SCOPE: This rule 
has general applicability to operators, 
volunteers, including student interns, 
staff and employees, and prospective 
operators, staff and employees, 
of child-care facilities, including 
every facility, CYFD contractor, 
program receiving CYFD funding or 
reimbursement, the administrative 
office of the courts (AOC) supervised 
visitation and safe exchange program, 
or other program that has or could 
have primary custody of children 
for twenty hours or more per week, 
juvenile treatment facilities, and 
direct providers of care for children 
in including, but not limited to 
the following settings: Children's 
behavioral health services and 
licensed and registered child care, 
including shelter care. 
[8.8.3.2 NMAC - Rp, 8.8.3.2 NMAC, 
1011/16] 


8.8.3.3 STATUTORY 
AUTHORITY: The statutory 







ATTACHMENT C 


Administrative record of Albuquerque Bernalillo County Air 
Quality Control Board rulemaking action to amend 20.11.49 
NMAC and authorize proposal to EPA to amend State 
Implementation Plan 


Attachment C contains copies of the following: 


1) Index to the Administrative Record Proper 


2) Transcripts of the Board hearing held on September 
14,2016 


3) Pleadings flied with Air Quality Control Board. Note 
that Docket Item No. 6 consists of a Notice of Intent to 
Present Technical Testimony at Board hearing, plus 13 
exhibits flied with this Notice of Intent. 


4) Meeting materials related to Air Board rulemaking 
(minutes and agenda 


5) Public comment flied with Air Board after EHD's 
petition to the Board for a hearing. EHD's response to 
the single comment appears as Docket Item No. 11. 
Note that additional comments received by EHD prior 
to the petition, plus EHD's responses, are included as 
exhibits with EHD's Notice of Intent to Present 
Technical Testimony, Docket Item No. 6. 







PART 49- AQCB Petition No. 2016-3 
INDEX TO THE ADMINISTRATIVE RECORD PROPER 


Document/Description Date Docket No. 
TRANSCRIPT 


VOLUME 
Rulemaking Hearing 9/14/2016 


PLEADINGS 
VOLUME I 


Environmental Health Departments Petition to Amend 
20.11.49 NMAC - Excess Emissions and Requests its 27-Jun-16 1 
Removal from the State Implementation Plan 
Notice of Docketing 29-Jul-16 2 
Notice of Hearing Officer Assignment 29-Jul-16 3 
Prehearing Order 18-Aug-16 4 
Affidavit of Publication and Notice of Filing 26-Aug-16 5 
Environmental Health Department's Notice of Intent to Present 


29-Aug-16 6 Technical Testimony 
Environmental Health Department's Legal Brief in Support of 


13-Sep-16 7 
Petition to Amend 20.11.49 NMAC 
Supplemental Exhibit #1: EHD's Proposed Floor Amendment: 


15-Sep-16 8 
Proposed Changes to EHD's Original Draft 
Supplemental Exhibit #2: Text of EHD's Proposed Floor 


15-Sep-16 9 
Amendment 
Supplemental t:xnibit 11-J: t:Hu·s 1-'roposea Amenaea urder 
and Statement of Reasons for Adopting Amendments to 15-Sep-16 10 
20.11.49 NMAC, Excess Emissions 
Supplemental Exhibit #4: EHD's Response to PNM's Emailed 


15-Sep-16 11 
Comments 
Supplemental Exhibit #5: EHD's Emailed Response to 


15-Sep-16 12 
Western Refining's Emailed Comments 
. Order and Statement of Reasons for Adopting Amendments to 


15-Sep-16 13 20.11.49 NMAC, Excess Emissions 
Notice of Filing 17-0ct-16 14 


MEETING MATERIALS 
Draft Agenda for the July 13, 2016 Albuquerque - Bernalillo 


13-Jul-16 
County Air Quality Control Board Meeting 
July 13, 2016 Albuquerque- Bernalillo County Air Quality 


13-Jul-16 
Control Board Meeting Recording 
Approved Minutes from the July 13, 2016 Albuquerque -


10-Aug-16 
Bernalillo County Air Quality Control Board Meeting 
Draft Agenda for the September 14,2016 Albuquerque-


14-Sep-16 
Bernalillo County Air Quality Control Board Meeting 
September 14, 2016 Albuquerque- Bernalillo County Air 


14-Sep-16 Quality Control Board Meeting Recording 
Draft Minutes from the September 14, 2016 Albuquerque-


14-Sep-16 Bernalillo County Air Quality Control Board Meeting 
PUBLIC COMMENT 


Page 1 of 2 
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Document/Description Date Docket No. 
Written Statement from Public Service Company of New 


30-Aug-16 Mexico (PNM) 


CORRESPONDENCE 
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STATE OF NEW MEXICO 
ALBUQUERQUE-BERNALILLO COUNTY 
AIR QUALITY CONTROL BOARD 
AQCB PETITION NO: 2016-3 
IN THE MATTER OF THE PETITION TO 
AMEND 20.11.49 NMAC, EXCESS 
EMISSIONS and Request its Removal 
from the State Implementation Plan 
and Adoption of Statement of 
Reasons. 


TRANSCRIPT OF PROCEEDINGS 
REGULAR MONTHLY MEETING 


Agenda Item 4 
September 14, 2016 


5:30p.m. 
Vincent E. Griego Chambers 


Albuquerque-Bernalillo County Government Center 
One Civic Plaza, NW 


Albuquerque, New Mexico 
HELD BEFORE: MS. FELICIA ORTH, ESQ. 


Hearing Officer/ ABC-AQCB Counsel 


REPORTED BY: Cynthia C. Chapman, RMR-CRR, NM CCR #219 
Bean & Associates, Inc. 
Professional Court Reporting Service 
201 Third Street, NW, Suite 1630 
Albuquerque, New Mexico 87102 


JOB NO.: 6084L (CC) 
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APPEARANCES 
For the City of Albuquerque, Environmental Health 
Department: 


MR. ERIC AMES 
Attorney at Law 
3005 South St. Francis Drive, Suite lD, Box 490 
Santa Fe, New Mexico 87501 
ericames17@gmail.com 


Air Quality Control Board Members Present: 
MS. JANE CUDNEY-BLACK, Chair 
MS. KELSEY CURRAN, Vice Chair 
MR. BEN EVERSON, City Member 
MR. JENS DEICHMANN, County Member 
MS. MICHELLE MIANO, County Member 
MR. LENTON MALRY, BCPC Liaison, Non-Voting Member 
MR. JAMES PECK, COA/EPC Liaison, Non-Voting Member 
MS. DEBORAH STOVER, County Member 
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CHAIR CUDNEY-BLACK: So next on the agenda 


is the matter of the Environmental Health 


Department's petition to amend 20.11.49 NMAC, 


"Excess Emissions," and request its removal from the 


State Implementation Plan, ACQB Petition No. 2016-3. 


Carol Parker-- actually, Eric Ames-


City Att- --representing the City. 


I will now tum this hearing over to 


Hearing Officer Orth. 


HEARING OFFICER ORTH: Thank you, Madam 


Chair. Good evening. My name is Felicia Orth, the 


hearing officer appointed to conduct a hearing in 


AQCB Petition No. 2016-3. 


This is a petition to amend 20.11.49 of 


the New Mexico Administrative Code, titled "Excess 


Emissions." 


The hearing will be conducted in 


accordance with 20.11.82. These are the Board's 


rule-making procedures. All testimony will be taken 


under oath and is subject to cross-examination. 


Members, I know you have received already 


the Environmental Health Department's Notice of 


Intent to Present Technical Testimony. 


You should also have received any public 


comment and a variety of other documents. The 
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23 
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public comment was from PNM, the Public Service 


Company of New Mexico; but no other technical 


testimony was received. 


Public comment will be invited. And after 


the technical case, we'll invite public comment for 


those interested in offering it. 


So, Mr. Ames, if you would, please. 


MR. ERIC AMES: Okay. Thank you, 


Ms. Orth. 


Good evening, Madam Chairwoman, members of 


the Board. My name is Eric Ames. I'm an attorney 


here representing tonight the Air Quality program of 


the Environmental Health Division -- Environmental 


Health Department. Excuse me. 


I'm substituting tonight for Ms. Carol 


Parker, who is temporarily-- temporarily out of 


action. We wish her well, and hope her -- that she 


returns to action soon. 


With me tonight to testify is Mr. Dario 


Rocha, Manager of the Controlled Strategies Section; 


Mr. Damon Reyes, Manager of the Enforcement and 


Compliance Section, and, if necessary, Mr. Ed 


Murdock, Coordinator of Development of Air Quality 


Regulations for the Department. 


The purpose of the hearing tonight is to 
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amend Part 49 of the Air Quality -- of the Air 
2 Board's regulations. The Department has proposed 
3 these amendments in response to EPA's determination 
4 that Part 49 does not comply with the federal Clean 
5 Air Act. 
6 Now, the Department has filed a short 
7 brief, explaining the legal background for our 
8 action today. And Mr. Rocha and Mr. Reyes will 
9 elaborate on -- on that background during their 


10 presentation. 
11 But before they begin, I would like to 
12 provide you with a short overview of the matter at 
13 hand. 
14 Now, for many years, the EPA did not have 
15 a problem with affirmative defenses for violations 
16 of Clean Air Act requirements. Now, by affirmative 
17 defense, we mean that, in essence, if a source can 
18 prove that a violation was caused by a start-up, 
19 shutdown, malfunction, or emergency, and that the 
20 event was beyond the control of the source, and that 
21 the source did everything within its power to 
22 correct the situation, then it could not be assessed 
23 a civil penalty for that violation, regardless of 
24 how large it was or whether people or the 
25 environment were harmed. 


info@litsupport.com BEAN & ASSOCIATES, INC. 505-843-9494 
201 Third St. NW, Ste. 1630, Albuquerque NM 87102 







2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


A few years ago, however, the EPA was sued 


regarding these affirmative defenses. And in 2014, 


the D.C. court-- or the D.C. Circuit Court of 


Appeals in Washington held that these affirmative 


defenses, to the extent that they applied to 


violations of requirements under the Clean Air Act, 


violated the Clean Air Act. 


And when we say "violations of 


requirements of the Clean Air Act," we're referring 


to the National Ambient Air Quality Standards, PSD 


Increments, the National Emissions Standards for 


Hazardous Air Pollutants, the Maximum Achievable 


Control Technology Standards, or "MACTS," that you 


may be familiar with; and then, finally, the New 


Source Performance Standards, or the NSPS. 


The D.C. Circuit ordered EPA to eliminate 


affirmative defenses from State Implementation 


Plans. And in response, the EPA turned and issued 


what's called a "SIP call." 


Essentially, EPA ordered 36 


jurisdictions -- states and local jurisdictions, 


such as Albuquerque and Bernalillo County -- to 


remove affirmative defenses from their SIPs. And it 


set a deadline for doing so ofNovember 22nd of this 


year. 
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Now, the Department's proposed amendments 
2 are intended to comply with the EPA SIP call. And 
3 to do so, the Department has proposed a two-step 
4 process. 
5 First, we propose to remove the 
6 regulation, Part 49, from the SIP. EPA recommends 
7 this step because 49 concerns enforcement, and the 
8 federal Clean Air Act does not require this type of 
9 regulation, a regulation regarding enforcement, to 


10 be in the SIP. The Department has not received any 
11 comments in opposition to this proposal. 
12 Second, we propose to remove the 
13 affirmative defenses from Part 49 itself, and, in 
14 its place, insert the concept of "enforcement 
15 discretion." 
16 As Mr. Reyes will explain, enforcement 
17 discretion allows a source to present information to 
18 the Department to show that the event was 
19 unavoidable and that it has done everything possible 
20 to reduce -- or to eliminate the problem and to 
21 reduce the impact of the emission violation. And 
22 then the Department -- or the court, if the matter 
23 is before a court -- can then make a reasoned 
24 decision on whether a penalty, a civil penalty, is 
25 warranted and how much that penalty should be. 
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This second step ensures compliance with 
2 all sections of the Clean Air Act. And you may ask 
3 why -- why is that, if you're already going to be 
4 complying with the SIP call by removing Part 49 from 
5 the SIP? 
6 And the answer is this: EPA's SIP call 
7 only concerns affirmative defenses which are 
8 applicable to violations of the Clean Air Act 
9 regarding NAAQS, the National Ambient Air Quality 


10 Standards, the PSD Increments, the NSPS, or New 
11 Source Performance Standards, the NESHAP, the 
12 National Emissions Standards for Hazardous Air 
13 Pollutants, and the MACTS, the Maximum Achievable 
14 Technology Control Standards. 
15 The SIP call does not apply to 
16 requirements in a Title V permit, which is part of 
17 the Clean Air Act, or required by the Clean Air Act. 
18 In March of 2016, as the Department was 
19 preparing its amendments to Part 49 in deciding how 
20 it was going to respond to the SIP call, it had a 
21 discussion with EPA and with the principals at EPA 
22 who are responsible for overseeing compliance of 
23 jurisdictions in Region 6 with the SIP call. 
24 And they were told that the same reasoning 
25 for not allowing affirmative defenses for NAAQS, 
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PSD, NESHAP, MACTS, and NSPS, also applies to 


Title V permits under Part 70 --or Title V. I may 


be using the wrong designation for the Air Board's 


regulations; but the Title V permits under the Air 


Board's regulations. 


In fact, the EPA, in June of this year, 


proposed a rule to explicitly require jurisdictions 


to remove affirmative defenses for Title V permits 


from their SIPs. 


Our objective here today is to get ahead 


of the curve. EPA has only required, in the SIP 


call, that we take out the affirmative defenses from 


NAAQS --the NAAQS, PSD, NESHAP, MACTS, and NSPS. 


We are proposing to take it out also for Title V. 


The reason is this: The Department would 


prefer not to have to go through a second hearing to 


simply expand the scope of the -- of the -- of 


Part 49 or -- let me rephrase that -- restrict the 


scope of Part 49 just to deal with Title V permits. 


We prefer to fix the issue once and for all right 


now, in one hearing. 


Now, the Department's received two 


comments -- or I should say two objections -- to its 


proposed changes. The first was submitted by 


Western Refining. And -- but -- counsel for Western 
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Refining is in the audience and can address these 


issues, if you would like. 


But they submitted a letter on 


January 27th, which is Exhibit 7 in the Department's 


NOI; and the Department responded to that shortly 


thereafter. And that is Exhibit 8, an attachment to 


yourNOI. 


More recently, Western Refining submitted 


an e-mail to the Department and attached a letter 


from the EPA dated May 25th, 2016, to which the 


Department also has responded. Those are -- that 


is, I should say, Supplemental Exhibit 5, which 


should be in your folder on your desk this evening. 


Western Refining specifically pointed to 


this letter from May 25th, 20 16, in which EPA told 


the State of New Mexico and the New Mexico 


Environment Department and, by extension, the 


New Mexico Environmental Improvement Board, that the 


State could move the affirmative defense provisions 


to a regulation outside the SIP and leave the 


affirmative defenses in the regulation. 


That is true; the letter does say that. 


But the letter also goes on to say that these 


affirmative defenses cannot be applied to Clean Air 


Act requirements. 
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The EPA made that statement with respect 


to all Clean Air Act requirements, just not those 


requirements in the SIP call; as I'll repeat, the 


NAAQS, the NESHAP, the MACTS, the NSPS, and PST -


P- --excuse me-- PSD. 


So, in other words, the EPA letter from 


May 25th, 2016, is entirely consistent with what EPA 


Region 6 told the Department and is entirely 


consistent with what the Department is here 


proposing tonight, that the affirmative defenses in 


Part 49 should be removed with respect to all 


requirements that arise under the Clean Air Act, 


including Title V. 


Now, the Air Board does not have to do 


exactly what the State does. There is no obligation 


for this Board to walk in lockstep with the 


Environmental Improvement Board. The Environmental 


Improvement Board is free to do as it wishes, and 


EPA will review its decision and decide whether it's 


complied with the SIP call. 


There is nothing arbitrary and capricious 


with this Board making a decision to remove the 


affirmative defenses for all Clean Air Act 


requirements now. 


The second objection was raised by Public 


info@litsupport.com BEAN & ASSOCIATES, INC. 
201 Third St. NW, Ste. 1630, Albuquerque NM 87102 


Page 11 


505-843-9494 







2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


Service Company of New Mexico. That objection was 


raised in a letter-- or, I should say, an e-mail--


sent to the Environmental Health Department on 


August 30th. And you will find our response to that 


e-mail in your packets as Supplemental Exhibit 4. 


I should also say that e-mail was sent 


directly to the Air Board, as well; and so you 


should have that e-mail in your packet, as well, the 


e-mail from PNM. It's not labeled by us, because it 


was sent directly to Mr. Daffern on behalf of the 


Air Board. 


In the e-mail, PNM argues that the 


affirmative defenses should be kept in Part 49, 


because the Department might exercise its 


enforcement discretion differently, depending on who 


makes the decision regarding a particular excess 


emission event. 


And first, I'd like to point out that it's 


not just the Department that would be exercising 


enforcement discretion regarding an excess emission 


event; it could well -- very well be a court, for 


instance, if the Department filed a complaint in 


court regarding an excess emission. 


But here, even here, there's not a 


problem. There's no problem with the Department or 
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the court exercising enforcement discretion. That 


is what the Department and the court are supposed to 


do. 


Our job, like the courts', is to evaluate 


each case on its merits. Our job is to hear the 


evidence brought forward by the source regarding the 


event and make a decision. 


The Department has experts whose job it is 


to do this. The Department has managers whose job 


it is to ensure that the experts act consistently. 


The Department has a civil penalty policy which it 


uses to ensure that its decisions are made 


objectively pursuant to a set of understood 


standards that are available to both the Department 


and the source. 


And, finally, if the source is unhappy 


with the outcome, it can always file an appeal. So 


in the end, if the Department's made the decision, 


the source can always ask a court to review that 


decision; or if the matter is initially in a 


district court, the source can ask an appellate 


court to review the decision. 


So there are a number of checks and 


balances in this process to ensure that the 


Department or the court exercises its enforcement 
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discretion appropriately. 


No two cases are alike; but the process is 


the same. And the Department intends -- as it has 


for years -- intends to continue to be fair in its 


assessment of civil penalties for violations of 


permits and regulations in this jurisdiction. 


So now, the -- now the slightly harder 


part, the warning. It's very important that the 


Board take action on this proposal tonight, if at 


all possible. The EPA has tremendous power to 


sanction our jurisdiction, under the federal Clean 


Air Act, if we do not meet this deadline. It can 


take away federal highway money. It can tell the 


U.S. Department of Transportation to not approve any 


transportation projects unless they relate to air 


quality improvement or mass transit. They can even 


take away money from our air quality program, 


limiting our ability to do the job we are doing now. 


And the EPA has done this before. Long 


before my time, and maybe before some of yours, back 


in the mid-'80s, the EPA sanctioned the State ofNew 


Mexico, because Bernalillo County and the City of 


Albuquerque failed to submit an approvable 


inspection and maintenance program for attainment of 


the carbon monoxide standard. 
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The EPA issued a final rule taking away 
2 federal money for transportation. It ordered the 
3 Department of Transportation to not approve any 
4 transportation projects. And it even prohibited the 
5 City of Albuquerque and Bernalillo County from 
6 issuing new permits for stationary sources. 
7 I would say that that particular sanction 
8 is no longer within the scope of the Clean Air Act. 
9 I'm just giving you the details as to what happened 


10 back in the mid-'80s. 
11 Obviously, we want to avoid all these 
12 unfortunate outcomes; and so I urge you to take 
13 action tonight so that can meet this November 22nd 
14 deadline. 
15 Now, the Department does have a floor 
16 amendment to its proposal that is before you in your 
17 packets tonight as Supplemental Exhibits 1 and 2. 
18 Supplemental Exhibit 1 is a redline, or 
19 tracked change, version of our proposal, our 
20 original proposal; so you can see how we're 
21 proposing to change Section 16D of Part 49. 
22 If you flip to Supplemental Exhibit 2, 
23 that is a clean version of the same thing. That is 
24 the way our proposal would look as amended tonight. 
25 There is also a Supplemental Exhibit 3, 
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which is our proposed amended Statement of Reasons, 


which reflects the floor amendment. So we've added 


a paragraph to that -- to our original Statement of 


Reasons to reflect the floor amendment tonight, if 


you choose to accept it. 


Our purpose in proposing this amendment is 


straightforward. We want to clarify this section to 


ensure that the Department can consider all 


information provided by a permittee regarding an 


excess emission event. 


If you look at Supplemental Exhibit 1, 


you'll see that, in the first sentence, it says, 


we -- or the first or second sentence -- it says, We 


shall " ... consider all relevant evidence ... " -- or 


" ... may consider all relevant evidence .... " 


And then when you go down to the last full 


sentence, second clause, above the bulleted list, or 


the numbered list, it says, we " ... shall not 


consider ... " information. Obviously, that's a 


contradiction. We do not want to limit our ability 


to consider information provided by a source 


regarding an event in our effort to develop the 


appropriate remedy for that violation. 


We want to be able to consider that 


information, for instance, to assess and to 
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negotiate a civil penalty. And we also need to 


consider that information to decide whether or not 


we want to require some kind of corrective action 


for a violation of an emission limit. 


And in a moment, I will ask our two 


witnesses to present themselves to be sworn so we 


can enter their testimony into the record. At that 


time, I'll move, as well, for the admission of 


Supplemental Exhibits 1 through 5. 


Thank you. 


I'd now like to call our two witnesses, 


Mr. Reyes and Mr. Rocha. They are going to do a 


presentation; so I will-- actually, if you 


gentlemen would please go sit over there 


momentarily, so we can swear you in? 


(Mr. Dario Rocha and Mr. Damon Reyes sworn.) 


MR. ERIC AMES: Thank you. 


Pursuant to the Hearing Officer's 


prehearing order of August 16th, the Department will 


now call its witnesses -- or will present its 


witnesses -- to authenticate their written 


testimony. They'll then make presentations and 


stand for questions. 


So we'll begin by asking Mr. Reyes to 


please identify himself. 


info@litsupport.com BEAN & ASSOCIATES, INC. 
201 Third St. NW, Ste. 1630, Albuquerque NM 87102 


Page 17 


505-843-9494 







2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


MR. DAMON REYES: My name is Damon Reyes. 


I'm the Enforcement and Compliance Division Manager. 


MR. ERIC AMES: And Mr. Rocha? 


MR. DARIO ROCHA: My name is Dario Rocha, 


Division Manager for Controlled Strategies. 


MR. ERIC AMES: Mr. Reyes and Mr. Rocha, 


did you file written testimony and exhibits in this 


proceeding? 


MR. DAMON REYES: Yes. 


MR. DARIO ROCHA: Yes. 


MR. ERIC AMES: Did you catch that? 


THE REPORTER: {Indicates.) 


MR. ERIC AMES: Thank you. 


Please answer one at a time. I'll ask you 


individually, my mistake. 


Mr. Reyes, was your testimony and exhibits 


attached to the Department's Notice of Intent? 


MR. DAMON REYES: Yes. 


MR. ERIC AMES: Mr. Rocha, was your 


testimony and exhibits attached to the Department's 


Notice of Intent? 


MR. DARIO ROCHA: Yes. 


MR. ERIC AMES: Do you both swear, 


individually, that your testimony is true and 


correct as filed. 
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Mr. Reyes? 


MR. DAMON REYES: Yes. 


MR. ERIC AMES: Mr. Rocha? 


MR. DARIO ROCHA: Yes. 


MR. ERIC AMES: Thank you. 


I now move the admission of the 


Department's Notice of Intent and the testimony of 


Mr. Reyes and Mr. Rocha, along with their exhibits. 


HEARING OFFICER ORTH: All right. Thank 


you, Mr. Ames. There being no other parties 


available to object, they're admitted. 


(Department's Notice of Intent and 
Testimonies of Mr. Damon Reyes and 
Mr. Dario Rocha admitted into evidence.) 


MR. ERIC AMES: Great. Thank you. 


I now would like to ask Mr. Rocha to 


identify Supplemental Exhibits 1, 2, 3, 4, and 5. 


Mr. Rocha, is Supplemental Exhibit 1 and 2 


versions of our floor amendment presented today? 


MR. DARIO ROCHA: Yes. 


MR. ERIC AMES: Is Supplemental Exhibit 3 


our Amended Statement of Reasons? 


MR. DARIO ROCHA: Yes. 


MR. ERIC AMES: Exhibit 4 is the-- I 


believe that's the letter in response to the Public 


Service Company of New Mexico; correct? 
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MR. DARIO ROCHA: Yes. 


MR. ERIC AMES: And Exhibit 5 is the 


e-mail-- the EPA letter and our response to Western 


Refining. 


MR. DARIO ROCHA: Yes. 


MR. ERIC AMES: Great. Thank you. 


These are true and accurate copies of all 


those documents; correct? 


MR. DARIO ROCHA: Yes. Yes. 


MR. ERIC AMES: Thank you, Mr. Rocha. The 


Department now moves the admission of Supplemental 


Exhibits 1, 2, 3, 4, and 5. 


HEARING OFFICER ORTH: They are admitted. 


Thank you. 


(Supplemental Exhibits 1 through 5 


admitted into evidence.) 


MR. ERIC AMES: Thank you. That concludes 


my portion tonight. And I now tum the floor over 


to Mr. Reyes and Mr. Rocha to make their 


presentation up here and then stand for questions 


from the Board, and any cross that may come. 


Thank you. 


HEARING OFFICER ORTH: Thank you, 


Mr. Ames. 


MR. DARIO ROCHA: Good evening, Madam 
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Hearing Officer, Madam Chair, members of the Board. 


I will be doing a presentation on amending 


20.11.49 NMAC, "Excess Emissions." 


For the rest of my presentation, I will 


refer to this regulation as "Part 49." 


What is the purpose of Part 49? It is a 


regulation that is used to report excess emissions 


under certain circumstances, which I will describe 


later. 


This regulation also creates the 


unfortunate process to address these emissions. The 


reason for the proposed change is to align Part 49 


with federal law. 


As an overview, we'll be discussing how 


Part 49 was found to be out of compliance with the 


Clean Air Act since this regulation contains 


affirmative defense provisions that are not 


permissible under the Clean Air Act. 


EHD's proposed solution is to remove the 


affirmative defense provisions from Part 49 and 


removing this regulation from the SIP. 


The EPA determined that Part 49 is not in 


compliance with the Clean Air Act. This 


determination was done through a SIP call. Simply 


stated, a SIP call is a determination by EPA that a 
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state's SIP does not adequately meet the 


requirements of the Clean Air Act, and, thus, would 


require a SIP revision. 


Thirty-six states were affected by the SIP 


call, including our own; and this SIP call was 


issued because EPA lost a federal court case. 


EPA requires a response to the SIP call no 


later than November 22nd of2016. Failure to do so 


could result in possible sanctions. 


Just as a brief review of the affirmative 


defense -- defenses, as described by Mr. Ames, if a 


source had an excess emission at their facility, 


then the source may obtain relief from penalties, if 


they can prove certain facts. 


An excess emission, in simple-- in simple 


terms, is any emission that violates a regulation or 


a permit. Part 49 addresses these emissions by 


allowing affirmative defenses under certain 


circumstances. Examples of such cases are start-up 


and shutdown, malfunction, and emergencies. 


This is -- this paragraph is an example of 


an excess emission during a start-up or shutdown. 


In this case, this picture is of a coal-fired power 


plant. If you look at the third stack from the 


right, you'll notice a dark plume emanating from 
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this stack. 
2 In this case, the emission control 
3 equipment was deactivated as part of the normal 
4 shutdown sequence for this unit, which resulted in 
5 this plume being emitted. 
6 This is an example of an excess emission 
7 during a malfunction. This is a steel processing 
8 facility, and it uses an emission control device 
9 called a "baghouse," which is used to control dust 


10 particles. In this case, the baghouse 
11 malfunctioned, which resulted in this cloud of iron 
12 oxide to be emitted into the atmosphere. 
13 This is an example of an excess emission 
14 during an emergency. Here, we have a picture of a 
15 refinery; and in this case, lightning struck one of 
16 the storage tank units which caused this large fire 
17 to be created. 
18 EHD's proposed solution is to remove the 
19 affirmative defense provisions from Part 49 and 
20 replace it with enforcement discretion language. 
21 The next step is to request a SIP revision. 
22 One of the elements of a SIP is a body of 
23 air quality regulations that are approved by the 
24 EPA; and that's represented by that blue circle that 
25 you see. Currently, Part 49 resides in the SIP, and 
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EHD proposes to remove this regulation from the SIP. 


In EPA's view, EHD meets all of the SIP 


call requirements by removing the affirmative 


defense provisions from Part 49 and replacing it 


with enforcement discretion language. This will be 


consistent with the Clean Air Act. 


EPA has supported enforcement discretion 


as an excess emissions approach since the 1970s. 


And now to cover the enforcement process, 


I will tum it over to Mr. Reyes. 


MR. DAMON REYES: Madam Hearing officer, 


Madam Chair, members of the Board, I'd like to 


provide you with a brief overview of enforcement --


of enforcement and penalties. 


(Reporter requests clarification.) 


So what does "enforcement discretion" 


mean? It refers to the process of deciding when a 


penalty or an excess emission is justified. It also 


requires applying penalties consistently. 


What is the purpose of issuing a penalty? 


Punishing the violator of an emission limit. It 


also deters future violations. 


As Mr. Ames has described -- he provided 


you a detailed discussion -- I'm going to provide 


you with a higher level description of the 
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enforcement process, as it relates to the current 


Part 49 and the proposed Part 49. 


On the left side -- do I need to advance 


that? Excuse me. 


On the left side of the slide, you will 


see that under the -- under the current Part 49, if 


an excess emission occurs, a permittee can file -


can file a claim, an affirmative defense claim. If 


they choose to file that claim, they can -- they 


will provide supporting documentation, which then 


EHD reviews. 


If that review proves and supports the 


claim of affirmative defense; that is, that it 


qualifies for affirmative defense, then they're 


entitled to relief from penalties. 


If the permittee, for some reason, 


disagrees with the determination from the 


Department, they can appeal it. 


Now, under the proposed Part 49, as you 


can see on the left side of the slide, that that 


first line is not affirmative defense; it has been 


replaced with enforcement discretion. 


So if an excess emission does occur, the 


permittee will file a report, as required by the 


proposed Part 49. EHD will again go through a 
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review of that report; but in this case, the 


determination on whether penalties are applied is 


discretionary. 


The next step, again, if there is a reason 


that the permittee does not agree with the 


Department's decision, or their determination, they 


can appeal it. 


I will tum the presentation back over to 


Mr. Rocha and will be available for questions upon 


his completion. 


MR. DARIO ROCHA: EHD has proposed a floor 


amendment for Part 49. This floor amendment was 


needed in order to address language that was 


inadvertently overlooked. 


The old language actually limited EHD from 


using information from a Supplemental Report under 


certain circumstances. The new language in the 


floor amendment will allow EHD to consider 


information from the Supplemental Report, and thus 


will allow EHD -- EHD to work with the source to 


develop a remedy. 


EHD did respond to comments in revising 


Part 49. There were two parties that submitted 


essentially very similar comments. Both of the 


commenters suggested that Part 49 be withdrawn from 
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Page 27 


the SIP, but to keep the affirmative defense 
2 language in the regulation. 
3 EHD's response to this is that if we took 
4 this course of action, it would violate Title V, 
5 when applied to Clean Air Act requirements, and this 
6 could result in a notice of a deficiency being 
7 issued by EPA. 
8 EHD recommends that the Board adopt EHD's 
9 proposed changes to Part 49, including EHD's floor 


10 amendment; also, to authorize EHD to request EPA to 
11 remove Part 49 from the SIP and adopt EHD's proposed 
12 Amended Statement of Reasons. 
13 EHD has followed all of the State and 
14 local procedural requirements. A petition was filed 
15 on June 27th of 2016. The Air Board authorized a 
16 hearing on July 13th of 2016. The public notice was 
17 published July 29th of 2016. Public comments 
18 received and responses were sent. Notice of Intent 
19 to Present Testimony was filed, and Proof of Notice 
20 filed in the Administrative Record. 
21 And with that, I stand for questions. 
22 HEARING OFFICER ORTH: Thank you, 
23 Mr. Rocha and Mr. Reyes. 
24 Are there questions of Mr. Rocha or 
25 Mr. Reyes based on their testimony? 
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MS. KELSEY CURRAN: I did have a question, 


Ms. Orth. And this is probably for Mr. Reyes, 


because he was the one that presented on this 


section. I was wondering if you could describe a 


little bit more about the discretionary function in 


that enforcement discretion, on when you would 


choose to go forth with an enforcement process and 


when you might not, just taken a given example for 


the Board. 


MR. DAMON REYES: Sure. Madam Hearing 


Officer, Madam Chair, members of the Board, you 


know, as Mr. Ames explained, every -- every one of 


these things can be -- they are actually 


case-by-case. 


Where you might apply enforcement 


discretion and not pursue it is something -- to use 


the phrase, an "Act of God." It was something that 


was unforeseen, uncontrollable, from the facility, 


and an excess emission occurred. In that case, we 


would not -- we would apply enforcement discretion 


and not assess a penalty. 


MS. KELSEY CURRAN: So to be consistent 


with the presentation, it would be like the example 


presented, where the lightning struck a -- at the 


refinery. 
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MR. DAMON REYES: Yes. 


MS. KELSEY CURRAN: Thank you. 


HEARING OFFICER ORTH: Are there other 


questions? Yes. 


CHAIR CUDNEY-BLACK: I have a question. I 


couldn't immediately find any language in the 


regular-- in the rules that talk-- speak to SSM. 


But I know that the State has SSM language. Is 


there a plan to add Start-up/Shutdown Maintenance 


requirements to the permitting process; or is this 


something that -- that would be a separate 


rule-making, or-- I know that-- does this make any 


sense? 


MR. DAMON REYES: You're-- I'm sorry. 


Your question, Madam Chair, is not quite clear. 


CHAIR CUDNEY -BLACK: Start-up, Shutdown 


and Maintenance -- Start-up, Shutdown and 


Maintenance emissions are usually permitted as part 


of a source's emissions total, for the State. 


MR. DAMON REYES: I -- I understand, yeah. 


This is something may be better answered by our 


Permitting Division Manager, or even Mr. Rocha with 


development of the regs. 


MR. DARIO ROCHA: Madam Hearing Officer, 


Madam Chair, members of the Board, to quantify 
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start-up/shutdown emissions is actually-- could be 


a difficult task. It's not entirely clear how--


you know, how to calculate such emissions; because 


if you -- if you -- if you could, you would have to 


model those emissions; but not every situation is 


the same. It's -- it's a case-by-case basis. 


There could be various scenarios that 


would -- that could come into play when it comes to 


estimating those types of emissions in order to 


permit them. 


So I believe EPA has not yet worked out a 


procedure for how to approach that, as of yet. 


HEARING OFFICER ORTH: I must be behind on 


my permitting actions. Certainly, from the State's 


perspective, it's my understanding that they leave 


it to the permittee to quantify what they think 


their SSM emissions are going to be. 


MR. DARIO ROCHA: Madam Hearing Officer, 


Madam Chair, members of the Board, if the source is 


capable of estimating those emissions, then the Air 


Quality Bureau would certainly consider that and 


review that as part of the permitting process. 


CHAIR CUDNEY-BLACK: So my overlying 


question about this action is, is there -- is there 


a movement, going forward, to implementing SSM 
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emissions in the permitting process for new 


permittees or existing permittees, or as part of the 


Title V process? Or is that not being considered 


yet? 


MR. DARIO ROCHA: Madam Hearing Officer, 


Madam Chair, members of the Board, I'm not aware of 


any action, for that comment. That may be a 


question that could be directed to the Permitting 


Manager. 


MR. ERIC AMES: Ms. Orth, it sounds like 


Mr. Rocha may not be the appropriate person to 


answer this question. But Mr. Tavarez is here, and 


he's the Permitting Manager, and he may be able to 


address Ms. Cudney-Black's question directly. 


So if you wouldn't mind us allow---


calling Israel to the stand, swear him in, and allow 


him to answer the question, I think we can get to 


the bottom of this quickly. 


HEARING OFFICER ORTH: Thank you. Yes, 


please. 


(Mr. Israel Tavarez sworn.) 


MR. ISRAEL TAVAREZ: Good evening, Madam 


Hearing Officer, Madam Chair, members of the Board. 


My name is Israel Tavarez. I am the 


Manager for the Air Quality Permitting Division 
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within the Air Quality Program for the Environmental 


Health Department. 


I guess I would like to just echo what 


Mr. Rocha has stated. While EPA has made an 


assessment that excess emissions need to be 


quantified, on the technical side, being able to 


quantify those excess emissions is difficult. 


So where applicants are able to quantify 


those excess emissions, those are being factored in 


to processing of an air quality permit application 


and incorporated into the air quality permit, as is 


reasonable. 


But it's still a very difficult technical 


challenge, because one of the most straightforward 


ways to estimate emissions is through 11 stack 


testing, 11 is a phrase that we use. And as the name 


somewhat implies, a probe is -- is put into a stack, 


and the air emissions are able to be measured from 


that. 


One of the key elements in being able to 


do that stack testing is the operation needs to be 


in a relatively steady-state situation. Well, as 


you can imagine, if there's excess emissions, 


especially if something catastrophic, like a -- you 


know, fire or an explosion, that is not steady 
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state; that is a very dynamic type of process. 


So I guess the short answer is yes, we 


need it to be incorporated into our program. But we 


are dealing with the technical challenges of how to 


go about estimating those excess emissions. 


CHAIR CUDNEY -BLACK: Thank you for that 


answer. 


I have another question about who in 


the -- the affected community is likely to be 


impacted by this rule-making? How many excess 


emissions reports do you receive annually? Have you 


got an estimate on that? 


MR. DAMON REYES: Madam Chair, I mean, 


excess emissions can, you know, come from a variety 


of sources. Typically, excess emissions, the -


knowing that a report is required is going to be 


usually from your moderate-and-up, larger emissions 


sources. 


So your synthetic minors, your Title V's 


are aware that if this event occurs, that there is a 


Part 49 excess emission, and they need to report 


that to us. 


We -- my background of being with the 


State, State NMED with the Air Quality Bureau, that 


fax machine that they are using for excess emissions 
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was constantly coming in. We're nowhere near that. 


We get -- I don't have solid numbers. But 


a feel for the number of excess emission reports 


that we get in a year are probably less than a 


dozen. 


CHAIR CUDNEY-BLACK: Thanks for that. I 


appreciate the response to the question. 


One more question, and then I'll let 


everybody else talk. 


Will there be a policy available to the 


permitted world to follow, or for some guidance, 


some specific guidance on what you would like to see 


as a supplemental report for enfor- -- to be 


considered for enforcement discretion? 


MR. DAMON REYES: Madam Chair, that's a 


very good question. With our current Part 49 


regulation, we do have a form for submitting excess 


emissions that guides the submitter through the 


necessary information, and also refers them to the 


regulation, and also they can -- and they do -


contact us for clarity, as well. 


If this proposed Part 49 is accepted, we 


would have to do some minor tweaks to that document. 


CHAIR CUDNEY-BLACK: Thank you for that. 


Are there other questions from Board members? 
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Member Deichmann? 


MR. JENS DEICHMANN: Thank you, Madam 


Chair, Madam Hearing Officer. 


Mr. Reyes, in your -- your side by side 


slide there, comparing the current and proposed 


enforcement processes, at the bottom, you allude to 


possible appeals. 


And I'm just wondering. You referenced a 


possible appeal by the permittee. Are appeals 


possible by third parties, as well? For example, if 


there's some negotiated settlement, and a 


neighborhood association, for example, or a 


community group objected to that level of 


assessment, do they have a right to appeal? 


MR. DAMON REYES: Madam Hearing Officer, 


Madam Chair, members of the Board, there -- through 


that enforcement process, if-- if appeal was taken 


by the permittee, that would be between the facility 


and the Department. 


Now, within the regulation, there is 


language in there that, with our regulation, does 


not exclude other entities to take enforcement 


actions. But the appeal of-- of that enforcement 


action that would be between the permittee and the 


Department, my understanding is, you know, through 
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that enforcement action, it's just between these two 


entities. And we go through our enforcement 


procedures to finish out that process, so to speak, 


without going into too much detail what that process 


ts. But it's -- it's between the two parties. 


MR. JENS DEICHMANN: So I guess, by 


extension of that, a third party, if there was such 


a third party, would have to indeed be a party to 


the -- to the case to begin with; right? 


MR. DAMON REYES: Yeah, I believe so. I'd 


rely on my counsel for that. But they would have to 


take an independent action, outside of our 


enforcement action. 


MR. JENS DEICHMANN: Okay. So for 


example, if a community group filed a -- some sort 


of a complaint to begin with, then they could be 


considered a party to this action and would then 


have a dog in the fight during the negotiations; is 


that -- would that be correct? Or am I off in 


some--


MR. DAMON REYES: Like I said, I'd have to 


rely on -- on my counsel for that. That's ge- --


that hasn't occurred while I've been here, as 


between the permittee and the Department itself. We 


haven't had a third party get involved with that. 
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And I don't think they can. I think they are --


they would have to take a separate action outside of 


ours. 


MR. JENS DEICHMANN: I see. That's just a 


hypothetical that kind of occurred to me when you 


were talking. Any -- any possible clarification of 


that, Mr. Ames? 


MR. ERIC AMES: Sure. Ms. Hearing 


Officer, how do you feel about me answering this 


question? I can always talk to Mr. Deichmann after 


the proceeding, if that would be more appropriate. 


HEARING OFFICER ORTH: No. I would love 


to have the Division's response to that question. I 


have an answer, too; but I suspect it's the same. 


MR. ERIC AMES: Okay. Before I try and 


answer, let me ask if Mr. Tavarez would like to 


answer. Would you like to take a crack at this? 


MR. ISRAEL TAVAREZ: Take it away. 


MR. ERIC AMES: Okay. All right. I'll go 


first, Ms. Orth, and then you can correct me. 


There's two avenues for enforcement action 


for air quality violations. One is under the State 


Act, the New Mexico Air Quality Control Act; and the 


other one would be under the federal Clean Air Act. 


You first need a legal basis to bring a claim. 
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For actions under the State Act, only the 


State, or the Environmental Health Department, can 


bring an action. And that action would be between 


the Environmental Health Department and the alleged 


violator. There is, as far as I'm aware, no process 


for third parties to be involved in that enforcement 


process. 


Under the Clean Air Act, citizens are 


expressively authorized to bring enforcement 


actions, on their own behalf, on behalf of their 


organizations, their communities, and so forth. In 


that context, a citizen, or a citizen group, a 


community group, an Indian tribe, a government 


entity, could bring an action against-- including 


the Environmental Health Department -- could bring 


an action against an alleged violator. And anyone 


else who wanted to be involved in that could try and 


intervene. 


Whether the court allowed them to 


intervene is a matter for another day; but anyone 


could attempt to intervene. And if they did, they 


would then be part of any negotiations that go 


forward. 


MR. JENS DEICHMANN: Okay. 


MR. ERIC AMES: So for-- if we're to 
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break it down one more level, under the State Act, 


the Environmental Health Department can bring an 


action administratively, by filing a compliance 


order, which is heard by the Environmental Health 


Director, with an appeal to our State courts. 


Alternatively, the Environmental Health 


Department can file an action in State court. 


Those actions all occur between the 


Environmental Health Department and the violator. 


Now, the Environmental Health Department 


can always go to federal court, as well. And if it 


were to do so, any citizen or citizen group, tribe, 


other governmental entity, could attempt to join in. 


So I tried to say it two different ways, but I --


and I hope I made it clear. 


MR. JENS DEICHMANN: Yea, that helps. 


Thank you. 


MR. ERIC AMES: Felicia? 


HEARING OFFICER ORTH: The only thing I 


would add is that I did several compliance order 


hearings for NMED, air quality compliance order 


hearings, in which citizens offered eyewitness 


testimony and video evidence of a variety of 


violations, much to the outrage of the company that 


was the subject of the compliance order. 
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And although I took that testimony and 


forwarded it all to the Secretary and included it, 


you know, in the basis for the decision, I was also 


given to understand that the Air Quality Bureau 


would never entirely base a compliance order on 


citizen enforcement efforts, that their own 


inspectors would really have to make findings of 


violations themselves before they proceed. 


So that's the only thing I would add to 


the State process, compliance order process. 


And the federal process, the only thing I 


would add is that my memory is -- and I had a case 


about this, too-- that before the citizens can 


bring suit, they have to notify the state or the 


division that they intend to bring a suit, in case 


the state or the division isn't, if you will, doing 


its job. And then if the state or division does do 


its job and brings an enforcement action, at that 


point, the citizens are on the -- on the hindsight 


of that. 


MR. JENS DEICHMANN: Sidelined? Yeah. 


Uh-huh. Thanks. 


HEARING OFFICER ORTH: Do you agree with 


that--


MR. ERIC AMES: Yes. 
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HEARING OFFICER ORTH: --Mr. Ames? Yeah. 


Otherwise, I would give the same answer. 


MR. JENS DEICHMANN: And thank you. And 


one last question, if I may. 


CHAIR CUDNEY-BLACK: (Indicates.) 


MR. JENS DEICHMANN: And this is for 


Mr. Rocha. In the following page on the slides, I'm 


just curious, in the floor amendment, it says, "The 


original language limited EHD from using information 


in its supplemental report." 


And maybe there's something obvious about 


that, but not to me. I'm just wondering, what is -


why would that have been the case? 


MR. DARIO ROCHA: When this regulation was 


drafted, this was just an oversight on the 


Department's part in not recognizing that -- that 


the Department would be limited as far as what kind 


of information to consider on a supplemental report 


for an excess emissions. 


MR. JENS DEICHMANN: I'm sorry. I 


couldn't hear that. 


MR. DARIO ROCHA: -- I'm. 


MR. JENS DEICHMANN: If you can stick your 


head down on that microphone, that would be good. 


MR. DARIO ROCHA: This regulation, when it 
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was drafted, this provision was overlooked, in that 


it was not recognized that when you read the 


language of this provision, that it was actually 


limiting the Department from using information on a 


supplemental report. 


So in order to correct that, we are 


proposing this floor amendment. So, you know, we -


when we -- when we started revising Part 49, we did 


not recognize this until recently. And that's the 


purpose for admitting this floor amendment, in order 


to correct this oversight. 


MR. JENS DEICHMANN: Okay. So that's all 


it was. 


MR. DARIO ROCHA: Yes. 


MR. JENS DEICHMANN: Okay. That makes 


more sense. Thank you. Thank you, Madam Chair, 


Madam Hearing Officer. 


HEARING OFFICER ORTH: Are there other 


questions for the Division panel? 


No? 


Anything from the audience? 


All right. Thank you all very much, 


gentlemen. 


MR. DARIO ROCHA: Thank you. 


HEARING OFFICER ORTH: We invite public 
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comment at this time. Is there public comment to be 


offered? 


All right. Hearing none, is there any 


reason not to close the record, Mr. Ames? 


MR. ERIC AMES: No, Ms. Orth. I did have 


a closing statement; but I'm afraid that that may 


take more time than is necessary. 


So I'd simply say that the -- the 


Environmental Health Department respectfully 


requests that the Board approve the proposed changes 


to Part 49 so that we can meet the November 22nd 


deadline. Our proposal meets the requirements of 


the EPA's SIP call and ensures that, by taking the 


affirmative defenses out of Part 49, that we do 


not -- we do not have to appear here again to make 


that change after EPA adopts its final rule in that 


regard. 


Thank you. 


HEARING OFFICER ORTH: Thank you, 


Mr. Ames. I'll close the record, then. 


Madam Chair? 


CHAIR CUDNEY-BLACK: Thank you, Ms. Orth. 


Before I open the floor for discussion, I 


will ask Ms. Orth, in her capacity as the Board's 


attorney, to give her legal perspective on the 
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Department's request. 


MS. FELICIA ORTH: Yes, Madam Chair. 


I think the petition is sound; it's been 


well-supported by the Division's testimony and 


presents an excellent opportunity for the Board to 


fix an immediate problem and to avoid one shortly 


down the road. 


I also recommend -- and I have reviewed 


it -- that the Board adopt a Supplemental Exhibit 3, 


as its own Statement of Reasons. And I'll help you 


fill out the blank spots there on Page 7. 


MR. JENS DEICHMANN: Excuse me. Could I 


hear that again? You ask that we also approve 


Supplemental Exhibit 3, and what else? 


MS. FELICIA ORTH: As your proposed 


Statement of Reasons. And there are some blank -


MR. JENS DEICHMANN: Oh, the Statement of 


Reasons. Okay. 


MS. FELICIA ORTH: Yes. 


CHAIR CUDNEY-BLACK: So this incorporates 


the floor amendments. Supplemental 3? 


MS. FELICIA ORTH: Yes, it does. 


CHAIR CUDNEY-BLACK: Got you. Okay. 


I will now open the floor for discussion. 


Any questions from Board members? 
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MS. MICHELLE MIANO: I have a quick 


question. The title -- the application to Title V, 


we are -- could you just provide a bit of 


clarification, Felicia? 


We are adopting that we are-- it's 


proposed to adopt this. It's not necessarily part 


of the SIP call; but it will be down the road, and 


so we're doing it now. 


MS. FELICIA ORTH: Exactly. 


MS. MICHELLE MIANO: Okay. Okay. Thank 


you. I'm sorry. 


CHAIR CUDNEY -BLACK: Further questions 


from the Board? 


Hearing none, is there a motion? 


MS. KELSEY CURRAN: I move to adopt 


Supplemental Exhibit No. 3 as -- as displayed this 


evening, with regards to AQCB Petition No. 2016-3. 


MS. MICHELLE MIANO: Second. 


CHAIR CUDNEY-BLACK: Motion made by Member 


Curran, seconded by Member Miano. 


Let's please vote. All in favor of this 


motion, say "Aye"? 


(Members so indicate.) 


CHAIR CUDNEY-BLACK: Any opposed? 


(No response.) 


info@litsupport.com BEAN & ASSOCIATES, INC. 
201 Third St. NW, Ste. 1630, Albuquerque NM 87102 


Page 45 


505-843-9494 







2 


3 


4 


5 


6 


7 


8 


9 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


CHAIR CUDNEY-BLACK: Any abstentions? 


(No response.) 


CHAIR CUDNEY-BLACK: The motion carries. 


Thank you very much. 


(Proceedings concluded.) 
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STATE OF NEW MEXICO 
ALBUQUERQUE-BERNALILLO COUNTY 


2 AIR QUALITY CONTROL BOARD 
3 AQCB NO: 2016-3 
4 IN THE MATTER OF THE PETITION TO 


AMEND 20.11.49 NMAC, EXCESS 
5 EMISSIONS and Request its Removal 


from the State Implementation Plan 
6 and adoption of Statement of 


Reasons. 
7 


8 


9 


10 REPORTER'S CERTIFICATE 
11 I, Cynthia C. Chapman, RMR, CCR #219, Certified 
12 Court Reporter in the State of New Mexico, do hereby 
13 certify that the foregoing pages constitute a true 
14 transcript of proceedings had before the said Hearing 
15 Officer and the Albuquerque-Bernalillo County Air 
16 Quality Control Board, held in the State of New 
17 Mexico, County of Bernalillo, in the matter therein 
18 stated. 
19 In testimony whereof, I have hereunto set my 
20 hand on September 19, 2016. 
21 


Cynthia C. Chapman, RMR-CRR, NM CCR #219 
22 BEAN & ASSOCIATES, INC. 


201 Third Street, NW, Suite 1630 
23 Albuquerque, New Mexico 87102 
24 


25 Job No.: 6084L 
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RECEIPT 


JOB NUMBER: 6084L CC Date: 9114116 


PROCEEDINGS: Air Quality Control Board 


Meeting/Decision 


CASE CAPTION: In Re: Environmental Health 
Department's Petition to Amend 20.11.49 NMAC - Excess 
Emissions and Request its Removal from the State 
Implementation Plan and Adoption of the Statement of 
Reasons 


************************** 
ATTORNEY: MR. ANDREW DAFFERN 


DOCUMENT: Transcript I Exhibits I Disks I Other --
DATE DELIVERED: DEL'D BY: -----
REC'D BY: TIME: -------- -----------------


13 ************************** 
14 ATTORNEY: 
15 DOCUMENT: Transcript I Exhibits I Disks I Other --
16 DATE DELIVERED: DEL'D BY: ---------
17 REC'DBY: ______ TIME: _______ _ 


18 ************************** 
19 ATTORNEY: 
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RECEIVED 
ALBUQUERQUE-BERNALILLO COU~IRONHEHTAL HEALTH 


AIR QUALITY CONTROL BOARD 
16 JUN 2 1 AM II : 1 3 


IN THE MATTER OF PETITION TO AMEND 
20.11.49 NMAC- EXCESS EMISSIONS 


Environmental Health Department, 
City of Albuquerque, Petitioner 


AQCB Petition No.2016-3 


ENVIRONMENTAL HEALTH DEPARTMENT'S 
PETITION TO AMEND 20.11.49 NMAC- EXCESS EMISSIONS AND 


REQUEST ITS REMOVAL FROM THE STATE IMPLEMENTATION PLAN 


The City of Albuquerque's Environmental Health Department (''EHD") petitions the 


Albuquerque-Bernalillo County Air Quality Control Board ("Air Board") to authorize a hearing 


on EHD's proposed regulatory change to remove affirmative defense provisions from 20.11.49 


NMAC, Excess Emissions, and make certain minor changes for clarity and consistency. As EHD 


explains below, this amendment is necessary because the United States Environmental Protection 


Agency ("EPA") has taken final action determining that "affinnative defense" provisions in 


20.11.49 NMAC ("Part 49") are substantially inadequate to comply with the federal Clean Air 


Act ("CAA") and must be removed from the Albuquerque- Bernalillo County element of the 


New Mexico State Implementation Plan ("SIP"). This EPA action requires Albuquerque-


Bernalillo County to revise the SIP to come back into compliance with the CAA or face possible 


sanctions. EHD's proposed draft of a revised 20.11.49 NMAC ("Proposed Rule") to comply with 


the EPA determination is attached to this petition. 
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1. An affirmative defense is a legal concept. Black's Law Dictionary defines 


"affirmative defense" as, "A defendant's assertion of facts and arguments that, if true, will defeat 


the plaintiff's or prosecution's claim, even if all the allegations in the complaint are true." 


Black's Law Dictionaty (I Oth ed. 2014). 1 


2. Under the current version of 20.11.49 NMAC, an owner or operator may claim an 


affirmative defense for certain types of "excess emissions," i.e., violations of an emission limit in 


a regulation or pennit. If the owner or operator can prove the facts specified in 20.11.49.16 


NMAC, the owner or operator may be relieved of any liability for civil penalties in an 


administrative or judicial enforcement action for that excess emission. 


3. To be excused from civil penalties under the current Part 49, the owner or 


operator must meet certain criteria in the affirmative defense claim, demonstrating that 


exceptional, extenuating circumstances existed. Those criteria include showing that the excess 


emission occurred during one of four specific modes of operation- startup, shutdown, 


malfunction or emergency. 20.1 1.49.16(A-C) NMAC. Claiming an affirmative defense requires 


the owner or operator to demonstrate certain additional facts, e.g., the excess emission is not part 


of a recurring pattern and the source took all reasonable steps to prevent the excess emission. If 


the source proves the necessary facts, the owner or operator has established the affirmative 


defense and will be relieved from civil penalties in an enforcement action by EHD, whether in an 


administrative or judicial forum. 


1 A classic example is a statute of limitations which bars a legal claim after a certain amount of time has 
passed, regardless whether a defendant violated the law. If a defendant can prove that an applicable statute of 
limitations has lapsed, the defendant would be entitled to dismissal of the alleged violation regardless of the 
defendant's culpability or the consequences of the violation. 
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4. EHD enforcement actions, including penalties, are authorized by the state Air 


Quality Control Act, NMSA 1978 §§ 74-2-12 to 74-2-14; Revised Ordinances of the City of 


Albuquerque ("ROA") §§ 9-5-1-14, -15, -98, -99; and Bernalillo County Ordinances, §§ 30-42 to 


-46. The federal CAA requires states to maintain sufficient legal authority under state law to 


enforce CAA requirements. See, e.g., CAA, 42 U.S.C.A. §§ 7410(a)(2), 7661a(D). 


5. On February 4, 2010, EPA approved Part 49 as part of the Albuquerque-


Bernalillo County element of the New Mexico SIP. 75 Fed. Reg. 5,698 (February 4, 2010). 


6. EPA has recently detennined that affirmative defense provisions in a SIP are not 


pennissible under the CAA. On May 22, 2015, EPA issued a final action, known as a "SIP Call," 


determining that affinnative defenses in SIP regulations in 36 states were substantially 


inadequate to comply with the federal Clean Air Act. State Implementation Plans: Response to 


Petition for Rulemaking; Restatement and Update of EPA 's SSM Policy Applicable to SIPs,· 


Findings of Substantial Inadequacy; and SIP Calls to Amend Provisions Applying to Excess 


Emissions During Periods ofStartup, Shutdown and Malfunction, 80 Fed. Reg. 33,840 at 33,844 


(June 12, 2015). The affected states have until November 22, 2016 to submit to EPA a proposed 


revision to bring the SIP back into compliance with the CAA. ld. at 33,848. Failure to do so may 


result in EPA issuing a Federal Implementation Plan. EPA may also impose sanctions under the 


CAA, 42 U.S.C. § 7509(b), including restrictions on federal highway funding. !d. 


7. The Albuquerque-Bernalillo County portion of the New Mexico SIP was included 


in EPA's SIP Call. 80 Fed. Reg. at 33,968. Thus, Part 49 must be amended.Id. 


8. EPA's SIP Call says that affirmative defense provisions in a SIP violate the CAA 


because they unlawfully limit the jurisdiction and enforcement discretion of EPA, citizens, or 


federal courts under CAA, 42 U.S.C. §§ 7413 and 7604. 80 Fed. Reg. 33845, 33847. 
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9. EPA identifies three affinnative defense provisions in 20.11.49 NMAC that 


violate the CAA for the above described reasons. These provisions are: 20.11.49.16(A), 


20.11.49.16(8), and 20.11.49.16(C) NMAC. 80 Fed. Reg. at 33,968 and see, e.g., State 


Implementation Plans: Response to Petition for R11lemaking; Findings ofSubstantial 


Inadequacy; and SIP Calls to Amend Provisions Applying to Excess Emissions During Periods 


of Startup, Shutdown and Malfunction; Supplemental Proposal to Address Affirmative Defense 


Provisions in States Included in the Petition/or Rulemaking and in Additional States. 79 Fed. 


Reg. 55,920, at 55,930 and 55,944 (September 17, 2014 ). 


1 0. EPA states that removal of these provisions from the SIP would bring the 


regulation back into CAA compliance. Such removal would make certain other provisions 


superfluous and thus EPA recommends removing them as well: 20.11.49.15(8), -16(0), -16(E), 


-18 NMAC. 80 Fed. Reg. at 33,968. 


11. Beyond recommending removal of the above provisions from the SIP, EPA's SIP 


Call offers additional guidance on substituting new, CAA-compliant provisions to replace 


affirmative defense provisions. See, e.g., 80 Fed. Reg. 33,978 to 33, 982. Among other things, 


EPA notes that states may replace affirmative defense provisions with enforcement discretion 


criteria to guide, but not bind, state air agency personnel in the exercise of their enforcement 


discretion when addressing excess emissions violations.Id. at 33,980. Enforcement discretion 


criteria for these circumstances must apply only to state or local enforcement actions, not to 


EPA, citizens, or the courts.Id. at 33,981. 
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12. In consultation with EPA, EHD has drafted its Proposed Rule to meet all of the 


above requirements. EHD's Proposed Rule removes all affirmative defense provisions from the 


regulation and replaces them with Albuquerque-Bernalillo County-only enforcement discretion 


criteria as recommended by EPA. EHD's proposed draft also makes certain minor changes for 


clarity and consistency. 


13. As required by 20.11.82.18(B) NMAC, EHD's Proposed Rule is attached to this 


petition and indicates the proposed regulatory changes in legislative-edit form, with strike


through and underlines to indicate amended language. See EHD's Proposed Rule, p. 1, In 28-30; 


p. 2, In 54, 56; p. 3 In 5-12, 17-22, 25, 28, 32-34, 48-49, 50-56; p. 4, In 1-3, 11, 13-48; p. 5, 13-


22, 39-56; p. 6, 1-45; p. 7, In 7, 18,20-25. 


14. EPA has recommended removal ofthe entire 20.11.49 NMAC from the SIP 


because the federal Clean Air Act does not require a SIP to contain enforcement discretion 


provisions related to excess emissions. 


15. If the Air Board adopts EHD's Proposed Rule, EHD also petitions the Air Board 


to authorize EHD to request that EPA remove 20.11.49 NMAC from the SIP. The revised 


version of 20.11.49 NMAC, as reflected in EHD' s Proposed Rule, would then be effective as 


state law but not federal law. 


16. The Air Board is authorized to adopt this proposed regulatory change under 


NMSA 1978 § 74-2-5(B)(l ), Revised Ordinances of the City of Albuquerque § 9-5-1-4, and 


Bernalillo County Ordinances§ 30-33. 


17. EHD estimates that the hearing will take no more than one hour. 


18. EHD requests pennission to provide a court reporter for the hearing. 
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19. EHD requests that the Air Board designate a hearing officer for the hearing. 


Wherefore, EHD requests that the Air Board, 


a. Authorize a hearing to consider: 


1. whether to adopt EHD's Proposed Rule; 


ii. whether to authorize EHD to request that EPA remove Part 49 from the State 


Implementation Plan; 


b. Designate a hearing officer; 


c. Authorize EHD to provide a court reporter for its hearing. 


EHD'S PETITION TO AMEND 20.11.49 NMAC 


Respectfully submitted, 


CITY OF ALBUQUERQUE 
Jessica M. Hernandez 


c?i::~~ 
Carol M. Parker 
Assistant City Attorney 
PO Box 2248 
Albuquerque NM 87103 
Telephone (505) 768-4500 
Facsimile (505) 768-4525 
cparken@gcabg.gov 
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CERTIFICATE OF SERVICE 


I certify that an original and fifteen copies ofthis Petition to Amend 20.11.49 NMAC 


were hand-delivered on ~1M« 


Andrew Daffern, Hearing Clerk 
Albuquerque-Bernalillo County Air 
Quality Control Board 
One Civic Plaza, NW, Room 3023 
Albuquerque, New Mexico 87103 


iliw~ 
Carol M. Parker 
Assistant City Attorney 


250235 


_ll_, 2016, to: 
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I TITLE 20 ENVIRONMENTAL PROTECTION 
2 CHAPTER 11 ALBUQUERQUE· BERNALILLO COUNTY AIR QUALITY CONTROL BOARD 
3 PART 49 EXCESS EMISSIONS 
4 
5 20.1_1.49.1 ISSUING AGENCY: Albuquerque- Bernalillo County Air Quality Control Board, c/o 
6 Environmental Health Department. P.O. Box 1293, Albuquerque, New Mexico 87103. Telephone: (505) 768-
7 2601. 
8 [20.11.49.1 NMAC- N, 10/13109] 
9 


10 20.11.49.1 SCOPE: 
II A. 20.11.49 NMAC is applicable to every stationary source within Bernalillo county. 
12 B. Exempt: 20.11.49 NMAC does not apply to sources within Bernalillo county that are located on 
13 indian lands over which the Albuquerque-Bernalillo county air quality control board lacks jurisdiction. 
14 [20.11.49.2 NMAC- N, 10113109] 
15 
16 20.11.49.3 STATUTORY AUTHORITY: 20.11.49 NMAC is adopted pursuant to the authority provided in 
17 the New Mexico Air Quality Control Act, NMSA 1978 Sections 74-2-4, 74-2-5; the Joint Air Quality Control Board 
18 Ordinance, Bernalillo County Ordinance No. 94-5, Sections 4 and 5; and the Joint Air Quality Control Board 
19 Ordinance, Revised Ordinances of Albuquerque 1994, Sections 9-5-1-4 and 9-5-1-5. 
20 [20.11.49.3 NMAC- N, 10/13/09] 
21 
22 20.11.49.4 DURATION: Permanent. 
23 [20.11.49.4 NMAC- N, 10113/09] 
24 
25 20.11.49.5 EFFECTIVE DATE: 10/13/09, unless a later date is cited at the end of a section. 
26 [20.11.49.5 NMAC- N, 1 0113/09] 
27 
28 20.11.49.6 OBJECTIVE: To implement requirements for the reporting of excess emissions (aftd e&talllish 
29 alfH'Blll.tw delease prtwitiefts] for facility owners and operators[ fer MNiriiiRis&ieRS]. 
30 [20.1 1.49.6 NMAC- N, 10/13/09; A. XX!XX.t16] 
31 
32 20.11.49.7 DEFINITIONS: In addition to the definitions in 20.11.49 NMAC, the definitions in 20.11.1 
33 NMAC apply unless there is a conflict between definitions, in which case the definition in 20.1 1.49 NMAC shall 
34 govern. 
35 A. "Air pollution eontrol equipment" means any device, equipment. process or combination 
36 thereof, the operation of which may limit, capture, reduce, confine, or otherwise control regulated air pollutants or 
3 7 convert for the purposes of control any regulated air pollutant to another form, another chemical or another physical 
38 state (e.g. sulfur recovery units, acid plants, baghouses, precipitators, scrubbers, cyclones, water sprays, enclosures, 
39 catalytic converters, and steam or water injection). 
40 B. "Air quality reaulation or permit eondltion" means any regulation adopted by the board, 
41 including a federal new source performance standard or national emission standard for hazardous air pollutants 
42 incorporated by reference, or any condition of an air quality permit issued by the department. 
43 C. "Bypass" means the diversion of a regulated air contaminant around air pollution control 
44 equipment or process equipment. 
45 D. "BuDding, structure, facility, or instaUation" means all of the pollutant-emitting activities 
46 which belong to the same industrial grouping, are located on one or more contiguous or adjacent properties, and are 
47 under the control of the same person (or persons under common control) except the activities of any vessel. 
48 Pollutant-emitting activities shall be considered as part of the same industrial grouping if they belong to the same 
49 major group ( i.e. , which have the same two-digit code) as described in the standard industrial classification 
50 manual, 1972, as amended by the 1917 supplement (U.S. government printing office stock numbers 4101-0065 and 
51 003-005-00176-0. respectively). 
52 E. "Emergency" means any situation arising from sudden and reasonably unforeseeable events 
53 beyond the control of the permittee, including acts of God or nature, which situation requires immediate corrective 
54 action to restore normal operation, and that causes the source to exceed a technology-based emission limitation due 
55 to unavoidable increases in emissions attributable to the emergency. An emergency shall not include 
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noncompliance to the extent caused by improperly designed equipment, lack of preventive maintenance or careless 
or improper operation. ' 


F. "Excess emission" means the emission of an air contaminant, including a fugitive emission, in 
excess of the quantity, rate, opacity or concentration specified by an air quality regulation or permit condition. 


G. "Malfunction" means any sudden and unavoidable failure of air pollution control equipment or 
process equipment beyond the control of the owner or operator, including malfunction during startup or shutdown. 
A failure that is caused entirely or in part by poor maintenance, careless operation, or any other preventable 
equipment breakdown shall not be considered a malfunction~ 


H. (Reserved] 
I. "Regular business day" means any day on which city of Albuquerque government offices are 


open for normal business. Saturdays, Sundays, and official federal and city of Albuquerque holidays are not regular 
business days. 


J. "Shutdown" means the cessation of operation of any air pollution control equipment or process 
equipment. 


K. "Startup" means setting into operation any air pollution control equipment or process equipment. 
L. "Stationary source" or "source" means any building, structure, facility, or installation which 


emits or may emit a regulated air pollutant. 
[20.11.49.7 NMAC- N, 10/13/09) 


20.11.49.8 VARIANCES: [Reserved] 
[20.11.49.8 NMAC- N, 10113/09) 


20.11.49.9 SAVINGS CLAUSE: Any amendment to 20.11.49 NMAC which is filed with the state records 
center shall not affect actions pending for violation of a city or county ordinance, or 20.11.49 NMAC. Prosecution 
for a violation under prior regulation wording shall be governed and prosecuted under the statute, ordinance, part, or 
regulation section in effect at the time the violation was committed. 
[20.11.49.9 NMAC- N, 10/13/09) 


20.11.49.10 SEVERABILITY: Iffor any reason any section, subsection, sentence, phrase, clause, wording or 
application of 20.11.49 NMAC is held to be unconstitutional or otherwise invalid by any court or the United States 
environmental protection agency, the decision shall not affect the validity or application of remaining portions of 
20.11.49 NMAC. 
(20.ll.49.10 NMAC • N, 10/13/09] 


20.11.49.ll DOCUMENTS: Documents incorporated and cited in 20.11.49 NMAC may be viewed at the 
Albuquerque environmental health department, 400 Marquette NW, Room 3023, Albuquerque, NM 87102. 
[20.11.49.11 NMAC- N, 10/13/09) 


20.11.49.12 COMPLIANCE WITH OTHER REGULATIONS: Compliance with 20.1 1.49 NMAC does 
not relieve a person from the responsibility to comply with any other applicable federal, state, or 1ocalstatute or 
regulation. 
[20.11.49.12 NMAC- N, 10/13109] 


10.11.49.13 APPLICABILITY: 
A. Any source: 


(I) whose operation results in an emission of a regulated air pollutant, including a fugitive emission, 
in excess of the quantity, rate, opacity or concentration specified by an air quality regulation or permit condition; or 


(2) subject to the requirements of 20.11.47 NMAC, Emissions Inventory Requirements, 20.11.41 
NMAC, Authority-To-Construct, 20.11.42 NMAC, Operating Permits, 20.11.61 NMAC, Prevention of Significant 
Deterioration, or 20.11.60 NMAC, Permitting In Nonattainment Areas. 


B. Deviations under 20.11.42 NMAC, Ope1·ating Permits, which do not result in excess emissions, 
are not subject to the provisions of 20.11.49 NMAC. 


C. 20.11.49 NMAC does not create a separate cause of action for failure to obtain a permit under 
20.11.41 NMAC[, •• 1Uh91VI,)' ~9 Cs~tsll'f«'',]. Construction Permits. 20.11.42 NMAC, Operating Permits, 20.11.61 
NMAC, Prevention of Significant Deterioration, or 20.1 1.60 NMAC, Permitting In Nonattainment Areas. 
[20.11.49.13 NMAC- N, 10113/09; A, XXIXX/16] 
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1 


2 10.11.49.14 OPERATION RESULTING IN AN EXCESS EMISSION: The emission of a regulated air 
3 pollutant in excess of the quantity, rate, opacity, or concentration specified in an air quality regulation or permit 
4 condition that results in an excess emission is a violation of the air quality regulation or permit condition and may be 
5 subject to an enforcement action. [TM e'<'JMF -ef epereler ere sewFee htwiftg a exeess emis&ien shall. ae the 81ue8t 
6 J'RM!Iieele, eperate dw~, iRGIIHiiag asseeielecl air peiiMlieR eeR~lt~qUtpfRflftt, iR a man...., eeASisteat whh 
7 geed air J~ellutieR~~ fer mirumii!iRg emist~ie&8.] If the owner or ot>erator of a source havina an excess 
8 emission chooses to continue to operate it while the excess emjssion continues, the owner or operator shall take all 
9 appropriate measures con.!listent with good air pollution control practic~$for minimiziJ!i emissions. The duration 


10 and extent of any excess emission and the owner or operator's efforts to minimize the excess emission may be 
It considered by the dc;partment in any resulting enforcement action. 
12 [20.11.49.14 NMAC- N, 10113109; A, XX1XX/16] 
13 
14 10.11.49.15 NOTIFICATION: 
15 A. The owner or operator of a source having an excess emission shall report the following 
16 information to the department on forms provided by the department. The department may authorize the submittal of 
17 such reports in electronic format. [The GepaffRWRIIftly Ft~qUiN lhal the e'>tJMr er ..,ateF ef a seHNe pf&'ltde 
18 fM1PI'Jiemeatal iRfenaatteR ia eddiliea 1e tfteleiN&Eiy ,..it'ei:Uly 1().11.49.1 S NMAC. The a!Wilieaal iaf'ermatieR 
19 llfiell.he. Npefled ~y lhe deeeliRe epeeified ~the ~em.] 1M de,partment may reouire that the owner or 
20 operator of a source provide ftlrther information in addjtion.!.Q that already required by 20.11.49.1 5 NMAC by a 
21 deadline s.oecified by the de,partment. 
22 (I) Initial excess emission report: The owner or operator shall file an initial report, no later than the 
23 end of the next regular business day after the time of discovery of an excess emission. The initial report shall 
24 include all available information regarding each item required by Subsection B of20.11.49.15 NMAC. 
25 (2) Final excess emission report: No later than 10 days after the end of the excess emission, the 
26 owner or operator shall file a final report that contains specific and detailed information for each item required by 
27 Subsection B of 20.11.49 .IS NMAC. 
28 B. [+he] Each excess emissiQn report shall include the following information: 
29 (I) the name of the source; 
30 (2) the name of the owner and operator of the source; 
31 (3) the name and title of the person preparing the report; 
32 (4) identifying information for the source (e.g. permit and database numbers); 
33 (S) the specific datc(s) (eRd tinwE!lllhe aee&~ emtS6ieR eeSUR'tld;] .. time(s), and duration of the 
34 excess emission; 
35 (6) identification of the equipment involved and the emission point(s) (including bypass) from which 
36 the excess emission occurred; 
37 (7) the air quality regulation or permit condition that was exceeded; 
38 (8) identification of the air contaminant(s) and the magnitude of the excess emission expressed in the 
39 units of the air quality regulation or permit condition; 
40 {9) the method for determining the magnitude and duration of the excess emission; 
41 (10) the cause and nature of the excess emission; 
42 (II) the steps taken to limit the duration and magnitude of the excess emission; 
43 (12) the corrective action(s) taken to eliminate the cause of the excess emission; if one or more 
44 corrective actions are required, the report shall include a schedule for implementation of those actions, with 
45 associated progress reports; if no corrective actions are required, the report shall include a detailed explanation for 
46 that conclusion. 
47 (13) the corrective action(s) taken to prevent a recurrence of the excess emission; 
48 ( 14) whether the owner or operator attributes the excess emission to malftlnction, startup( -9f] • 
49 shutdown or ememency; 
50 (IS) whether the owner or operator (will elaim BR aflirlftlliw S.feRse Ullder Sul:Jseetieas A, 8 er C ef 
S 1 39:-J.-1,49.16 NMACi ifelltimirtg u aft'if:lftati._.., de~ H Hlllftiis eRd lfle suppeffi&g eWieaee ter eaeh Rl88eR 
52 tlhalllle subMiuedfl& ..... lhaa 3{) days after MRHtlel erlhe flftal ft!PE'ff Nquired ~ ~{).11.49.1j NM.W; RS lauw 
53 shaft~ eays after die eeflier ef the dep8JilmeR&'1 reeeipl ef lhe tinell'lpeff er lhe deadliae fer submilliRg die finel 
54 ~ if die di'pel'fmii'RI fll!Gei'WI5 e request fer a Mteo&ieR &em &he eWRI!'f er ~ efthe setlofee; IRe~ 
55 RYY 1Mftl H eMeRIIiea 1e eemplelt IRe eMl)"iii• Mt te Meeecl 3Q aeeicieaal t\e)"iil Bftd] intends to file a sglemental 
56 rmort under Subsections A. B. orC of20.11.49.16 NMAC; and 
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I (16) [the eeateot5 efthe Htlfll HJ'&ft llhell eelllaina sir:aee eemtieatien eflRttk; eeewaey, anti 
2 •efttt!lleteeess; the eeftifiealiea .... ee signed hy the pemen ... is Alf3VI'Iing lfte aeess emissiea.] the person 
3 sianing the fin!!! report shall certify that it is true. accurate, and complete. 
4 C. If the period of an excess emission extends beyond I 0 days, the owner or operator shall submit the 
5 final report required by Subsection B of20.11.49.l5 NMAC to the department within 72 hours of the date and time 
6 the excess emission ceased. 
7 D. Alternative reporting. If an owner or operator of a source is subject to both the excess emission 
8 reporting requirements of20.11.49.15 NMAC and the reporting requirements of 40 CFR Parts 60, 61, and 63, and 
9 the federal reporting requirements duplicate the requirements of 20.1 I .49.15 NMAC, then the federal reporting 


10 requirements shall suffice. 
II [20.1 1.49.15 NMAC- N, 10113/09; A, XXIXX:tl6] 
12 
13 20.11.49.16 (.VfiRMATIVE DEANSiBrl EXCESS EMISSIONS DURING STARTUP. SHUTDOWN, 
14 MALFUNCTION. OR EMERGENCY: All periods of excess emissions regardless of cause are violations [ef.lfte 
15 aet Hd die Riles premalgeted lheret.tfMieto, the Ne\!J Me!liee Air Qtsllily Cemrel Aal 8Rd rules premulialed 
16 lhel'eualler, aad applieale permit er ether eutheriHtieR eflhe eir eeer4. 2G.II.49 NMAC pte'>'it&es M aAif'IMIItlw 
17 defeMe le eMetsw eperalefl fer ei•til er adlftiailllNiiw pe111hy aetieRS breught fer eJte8!11 emissieRS SwiRl 
18 JM'iees ef &Wttsp, &hulfleWR raal&.aeliea er l!IUfleRe¥1 wle&s elheNrtse prehihiiN 1!1¥ SaseelioR D ef a<1. l-J...4')rl.6 


19 WMAC, 2G.II.49,1S NI\IAC &hall aet he eeMIAied ••limitifl8 J!P,b,'e ereiliMM' allt'hel'ity IH1der the ael. +'he 
20 ~ 1Hf AHJPiM the et•'IRif' er epereter efe tlelii'M te pre'lideiBPIJleRtMtal iafei'IMliea ift a.Witiea--. 
21 aiFeady flfllliNd ey 19. I 1.4!;1, 16 NMI.£, The eeeitie811 iafei'HIMtea shell lie repeded ~ the deedHM speeiAed ey 
22 the ~eRt•] of the state Air Quality Control Act and rules promulsated thereunder, and any applicable permit. 
23 The owner or operator of a soun:e who contends that an excess emission occurred durina startup. shutdown. 
24 malfunction. or emergency may submit to the department a sup,plemental sort addressing the criteria described jn 
25 Subseetions A. B. or C of20.11.49.16 NMAC. To be con.~idered by the department. the apprqpriate sglemental 
26 report de,.o;cribed in Subsections A B. or C of 20. 1.49.16 NMAC below must be submitted to the department no later 
27 than thirty davs after the final excess emissions report submitted pursuant to 20.11A9. 15 NMAC._ The department 
28 may arant written extensions to this deadline for good cause shown. An owner or operator of a source who contends 
29 that enforcement action for an excess emission is not warranted must provide information in a supplemental report 
30 n described in Subsections A. B. or C of20.1 1.49.16 NMAC. If no syp,pJemental report is timely received. the 
31 department will not consider the criteria described in Subsections A. B. and C of 20.11.49.16 NMAC. The 
32 department may reguire the owner or operator of a source to provide further information in addition to that already 
33 contained in the supplemental rmort or otherwise §l!t'Cified in 20,l1,49.16.NMAC. The information in the 
34 suwlemental rawrt may be considered by the dep!ftment at its sole discretion and is not intended to be enforceable 
35 in a Iaal proceeding by any party or to limit the enforcement authority of any party. 20.11.49.16 NMAC shall not 
36 ~construed to preclude EPA or federal court iurisdiction under section 113 of the federal act to assess civil 
37 penalties or other forms of relief for periods of excess emissions. to prevent EPA or the courts from considering the 
38 statutory factors for the assessment of civil penalties under section 113 of the federal act. or to interfere with the 
39 ti&hts of litisants to pursue enforcement consistent with their ril!:hts under the citizen suit provision of section 304 of 
40 the federal act. 
41 A. MdRFIIHltiw del'eate I Supglemental report for an excess emission during malfunction: [J:he 
42 eWRer Of ep8RHer efa 5eHJ'ee sllhjeet telQ.II.49 )oJM,!<~C may eleiman alfiRRetive defense fer ea aeats emissieR 
43 tktRBg malfuaetiea, apia&l a eMIJM!Mby i~ ill etuldminietretit~e erjueieiel e&fereett~eat aeliea. TheM sh!HI 
44 1M ae aftirmeti•~e 4efiMe farM aeess etRissieft dlll'iRI ft'IIINnetiea. WBIR llte eWMF er epefllf:lA lilhiliay er the 
45 tlep8~'t~n~RI's elaim fer iajUReti·;e •eUef fer the eMet~~ eatiesieft. The.,. • ....., er epREOf eleiiBiaten aAii'IIYiiw 
46 .ter.nse fer 8R aee• emiHieR dtlfiat aaJAmetieR; llhlll eear the hul'diiR efp190fiaelucliat the demenla .. tiea *4he 
4 7 fellewiR& eriteria;] The owner or qperator of a source suQject to 20. 11.49 NMAC may file a sglemental report for 
48 an excess emission durina malfunction addressina the followina criteria: 
49 (1) the excess emission. was caused by a malfunction; 
50 (2) the excess emission: 
51 (a) did not stem from any activity or event that could have been foreseen and avoided, or 
52 planned for; and 
53 (b) could not have been avoided by better operation and maintenance practices; 
54 (3) to the maximum extent practicable the air pollution control equipment or processes were 
55 maintained and operated in a manner consistent with good practice for minimizing emissions; 
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1 (4) repairs were made in an expeditious fashion when the operator knew or should have known that 
2 applicable emission limitations were being exceeded; off-shift labor and overtime must have been utilized, to the 
3 extent practicable, to ensure that such repairs were made as expeditiously as practicable; 
4 (5) the amount and duration of the excess emission (including any bypass) were minimized to the 
5 maximum extent practicable during periods of such emissions; 
6 (6) all possible steps were taken to minimize the impact of the excess emission on ambient air 
7 quality; 
8 (7) all emission monitoring systems were kept in operation if at all possible; 
9 (8) the owner or operator's actions in response to the excess emission were documented by properly 


10 signed, contemporaneous operating logs, or other relevant evidence; 
11 (9) the excess emissions were not part of a recurring pattern indicative of inadequate design, 
12 operation, or maintenance; and 
13 (I 0) the owner or operator complied with (the] J!!Lnotification requirements in 20.11.49.15 NMAC. 
14 B. IAIIitRI&Ii"J~ dl'faseJ Supplemental report for an excess emission during stamtp or 
15 slrutdown: [The &WAer er epentter efa &ellf\le Mjeelte :39.11.49 NMf..C mery ela!RI&Il&Ail'fileli~·e deHBse fer &R 
16 Meess etRililiien chlriftt !llai'4Up er shutdewa 111iRst a ei'lil peaahy ~ iaaa adlfliailltRili'ie er jHEiieial 
17 eafereeMellt 118liee. There &hall It• ae aAii'IM:liwe defeRSe fer 11ft eNee&!l emilsie~~ EIIH'iag sae.-p er &1Ntdewt11 ff81R 
18 the eWMr er apeftlteA liehilily er the d.,....JMRt's ektim i8r iajYRetiW~ Nlie£ i8r the eKeess eRlillfiieR. l1te w:JRer er 
19 eperater eJaimiRg H aAiAMliw lilefeRSe i8r llft eJteess emiHiea •-'1! stll'ttlp er abltldeWB &hell eeer the buf8l!fl ef 
20 pNef ineiHEiiRI the 4emenBlretie& efiM fellewiRC erileria:] The owner or qperator of a source suhject to 20.11.49 
21 NMAC may file a SUJ!Piemental re,vort for an excess emission during startup or shutdown, addressing the followin& 
22 criteria: 
23 (I) the excess emission occurred during a startup or shutdown; 
24 (2) the periods of excess emissions that occurred during startup or shutdown were short and 
25 infrequent and could not have been prevented through careful planning and design; 
26 (3) the excess emissions were not part of a recurring pattern indicative of inadequate design, 
27 operation, or maintenance; 
28 (4) if the excess emissions were caused by a bypass (an intentional diversion of control equipment), 
29 then the bypass was unavoidable to prevent loss of life, personal injury, or severe property damage; 
30 (S) at all times, the source was operated in a manner consistent with good practices for minimizing 
31 emissions; 
32 (6) the frequency and duration of operation in startup or shutdown mode was minimized to the 
33 maximum extent practicable; 
34 (7) all possible steps were taken to minimize the impact of the excess emission on ambient air 
35 quality; 
36 (8) all emissions monitoring systems were kept in operation if at all possible; 
3 7 (9) the owner or operator's actions during the period of excess emissions were documented by 
38 properly signed, contemporaneous operating logs, or other relevant evidence; and 
39 (10) the owner or operator complied with [the) J!!Lnotification requirements in 20.11.49.15 NMAC. 
40 C. IAIRI'MIIIi':Je defeRM) Supplemental report for an enJergency: 
41 (I) Aft lliMfltiMy eeRStik."te& 8ft aftiRMIMI tlefe&se 1e a& aelie& ereught fer ReReeRipiiellee \vilk a 
42 teehReleeY I!Ntsed emilsiea JiMilalie& if die ewuer er eptlf8ter ehhe aeUNe filem&Jtst1'81es thtellgh PfOI!erly ei8f1N. 
43 ee~~te~ epeNtiatc legs, er elher Nl.,wftli'Yideaee that: 
44 (a~ llft etRifleMY eeettm~d aad that die 8\'JReF ar epeFBter eee Welllify the e~Y~e(llot ef• 
45 11Mf11808¥i 
46 (&) - the lleufllile 'liM eeiag f.lftlPeRY epl!llllted at lhe lime; 
47 (eJ -- dufiftl dttt pefied e(lhe fMIIJIRif the 8'NBI!f 8f 9fJenHSf leek aiiRNliiSM1JIIe 51eplll8 


48 miaiMiiN levels efelflis&ieM lh.at ellteeeded the teelutel.,- IJ&Yd etRi!lsiea liraHaliea; a 
49 (d) the e·JJMr er e,efiller fiai&IIINI the aetifiealien ~remeats ltft8er SlfllteeetieR A-ef 
50 19.11.49.15 NMAC. iMiudiRB e clr.Mip1iea ef the emetpaey. lillY Meps &liea le JRitiple eJRissieM, aalll eerreeti'Je 
51 aetieN~,.Iaea. 


52 (l) Ill lillY eafereetMI'I. J!'NMedi~tg, the e•""'f'er CF epemter 1eekiat le eSIUiish lhe eetNI'I'eMe ef 1ft 


53 eJRerJeMy has lite eurdea efpree{] The owner or qperator of a source suhject to 20.11.49 NMAC may file a 
54 supplemental report for an excess emission durin& an emergency addressina the followina criteria: 
55 (I) an emergency occuqed; 
56 (2) the excess emission occurred durin& the emell!ency; 
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1 (3) the owner or_gp_~!!lQ.r has identified the cause of the emergency; 
2 C4) the excess emissionresulted from the eme!l!ency; 
3 . C 5) • th~ excess emission and resultin& emeiJency could not have been prevented throu&h careful 
4 p!anmna and des1gn; 
5 {6} the excess emission and resultill& emergency were not part of a recurring pattern indicative of 
6 inadequate design. QperatiQll. .!?I _maintenance; 
7 ( 7) at the time th~. excess emission and ememency occurred, the source was beigg properly operated; 
8 . . . { 8} duri.na. the period of the excess emission, the owner or operator took all reasonable steps to 
9 mm1m1ze levels of emtss1ons that exceeded the glicable standard. regulation. or permit condition; and 


10 -··-·· (9) the owner or operator COOJ?lied with all notification requirements in 20.11.49.15 NMAC, 
II including a description of the eme!Jency. any steps to mitigate emissions, and corrective actions taken. 
12 I D. AffiFfll8dw del'eiiiH ,.,illilftl. The aAiRRalive defttase prre•tisieRS er t&i& seefieA shall Ael be 
13 w.•ilaele tar: 
14 C I) elaiMs fer iajHMii•Je Mlier; 
15 -- -~- (2) SIP liMNs erpeRRit liMits thai hw.ttt t.eeR set takifta iale aeee1:10t pelealial emiHiens dwiag 
16 s~Mft~l' Mtl shMid&wft; iaehtlfing. 1M Mt liMited ae, liMits thai iNiieale they apply ti11Fi.'11 stat=tt~p aNI lihHlfle">IJR; 8ftti 
17 lilllil!!llhat aplieidy inllieale they apply Ill aU tiMes er •Nilhettt e111eeptieR1 
18 fl) ue811S emiHiens lhlll e&Hse eR e!lleeeliaRee effhe 'NAAQS er PSD iaeft!IRI!IHSI 
19 · --- · {4) AHIYN le Meet federt~Uy flteiRUisaled eMiHieR UIRits; iReludi&g. hut aet liMiled te, 49 CFR ~ 
20 199, 61 and 6li er 
21 (J) 'lielatierts ef M~ltiNmeRis dial deft•,•e fMR 49 CFR PaM 69, fi I aREI fil er IR)' ether fe4erelly 
22 &feftleHie peAeRMMi l!olaRdafti ElF IIIRi&I!JieR Jtmit 
23 1. Depal'tiReRI's dttftfllla•d•• er•• .. •er efeffirmatfw d8e~~~e. The ElepiH'".IBI!ftt fMY issYe a 
24 d~ieR NgeNi&g BR EI'JJRIF ar ~ asseFtieR ef the aftfiaatiw defeR&e tlfHJer Su\lseetieRS A, 8 er C ef 
25 ;9,11.49.16 NJ\4,\{' ertlhe he&i1 ef&R)' rt~II!YBRl infei'Hlftlie&; iaeludiRs hut &el liRiited to iafeffMHeti MmiMed 
26 pUI'I!NIIRI te ;IQ.II.49 NI\V.C er eeteifted tl:ifel@h 8R iRSpllEllien. AEiy MteR e:ielli!riRiMiiea is nel 8 fiMI eeheR aftd is 
27 R9t N¥iewa81e, &Mil Rellle a prt!Nquisile te the eeRYRttReefMRI efu admiai&trtMiw erjudieial eafereemeRt &elieR, 
28 Elees 1181 eeMtilWte a tr.•i¥er ef liahility p&flliHflllle aQ, 11.49.18 ~J'.C. MHI shall net pNehule a eafereeMeftl 
29 aetiea hy lhe l'etleFBI ge'IIWillitf:lRt er a eilii!eR JIYFSu&Rt te dw fedeFBI Cleea hir J'.reb A sewee IMY ROt assera eA 
30 atliFIRlHiw defeR• liiHier Sutlseetieltli A, II er C ef 2c:J.II.49.1 6 NMAC iA a admiflistRttive erj~ieiel eafeNeAWRl 
31 aetiOR .-less ilesllefted eeh defeR&e fill:lFSu&Rlte Pefa~&J'lh (I.S) efSaseetieR 8 efaQ.I 1.49.U NM/'£.] 
32 D. Department's determination of adequacy of supplemental rmort. Nothigg in 20.11.49 
33 NMAC creates an affirmative defense or entitles a source to relief from pepalties for an excess emission. The 
34 department may consider any relevant infoonation. includigg information submitted in a supplemental report. in 
35 assessina or negotiatina a penalty in an enforcement action. The department's determination ofhow much weivht to 
36 give information in a supplemental report is based on its sole discretion and the department shall not consider 
37 information in a sglemental rqx>rt in any enforcement action involvina: 
38 ( n injunctive relief; 
39 (2) exceedance of limits which already take into account startup and shutdown emissions: 
40 {3) exceedance of the NMOS or PSD increments; 
41 (4) failure to meet federally promulaated emission limits, includina. but not limited to, emission 
42 limits in 40 CFR Parts 60. 61 and 63; or 
43 (5) violation of any reguirement that derives from 40 CFR Parts 60. 61. and 63 or any other federally 
44 promul&ated performance standard or emission limit. 
45 [20.11.49.16 NMAC • N, 10/13109; A, XJOXX/16] 
46 
47 10.11.49.17 ROOT CAUSE AND CORRECTIVE ACTION ANALYSIS: 
48 A. Upon receipt of a written demand by the department, the owner or operator of a source having an 
49 excess emission, shall prepare an analysis that uses analytical tools determined by the department to be appropriate. 
50 The analysis shall contain the following information: 
51 (1) an analysis describing the root cause and all contributing causes of the excess emission; and 
52 (2) an analysis of the corrective actions implemented or available to reduce the likelihood of a 
53 recurrence of the excess emission resulting from the causes identified under Paragraph (1) of Subsection A of 
54 20.11.49.17 NMAC, including, as applicable: 
55 (a) identification of implemented or available corrective action alternatives, such as changes in 
56 design, operation and maintenance; 
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(b) the estimated cost associated with each corrective action alternative; 
2 (c) the probable effectiveness of each corrective action alternative; 
3 (d) if no corrective action alternatives are available, a clear explanation providing an adequate 
4 justification for that conclusion; and 
5 (e) if one or more corrective actions are identified, a schedule for implementation and progress 
6 reports. 
7 B. The department shall make the demand for [an] a root cause and corrective action analysis no later 
8 than 90 days after receipt of the final report required by Subsection A of 20.11.49.15 NMAC. 
9 C. The department may require the analysis authorized by Subsection A of20.11.49.17 NMAC after 


I 0 considering relevant factors. Examples of relevant factors include the significance of the excess emission, the nature 
II or pattern of excess emissions, and the history of the source, as well as any other factors determined to be relevant 
12 by the department. 
13 D. The completed analysis shall be submitted to the department no later than 60 days after the 
14 department's demand is received by the owner or operator of the source, pursuant to Subsection A of20.11.49.17 
15 NMAC. For good cause shown, the department may grant an extension to submit the analysis. 
16 E. The owner or operator of a source complying with 20.11.49.17 NMAC may assert a claim for 
17 confidential information protection. 
18 [20.11.49.17 NMAC- N, 10/13/09; A, XX/XX!I6] 
19 
20 20.11.49.18 IF'IJTIJRI: ENFORCEMENT ACTI~1 The deJ!ftRRUfRl may eetl'lmt~Aet en etlmiflislftlliw-er 
21 jYCiieiel eafereetMRt ael!ea agaiRSt the e'lJMF er eperaler ef a seuree fer Bfl Meess emi88iet1 fer .. Wiieh the 
22 llep-.al has JMlle alleleHHiRalieR pMFSMaftlle Suhsee&iea ~ ef2Q.I1.49.16 NMl..C ifthe deplll'tiMRt t:le&IH'ftliRes 


23 thlltllte Meeli6 eiRiHiea 1a relatellle a palleffl efMeess emissien e>o•eats, peer maiRleRI!Ree, eareleti8 er fRilfgiftel 
24 epeFBtien, er ether f~Wrepftale reeseR.] {Reserved I 
25 [20.11.49.18 NMAC - N, 1 0! 13/09; Repealed, XX/XX/16] 
26 
27 HISTORY OF 20.11.49 NMAC: 
28 Pre-NMAC History: The material in this part was derived from that previously filed with the Commission of 
29 Public Records - State Records Center and Archives. 
30 Regulation No. 19, Breakdown, Abnormal Operating Conditions, or Scheduled Maintenance; filed 3/24/82. 
31 
32 History of Repealed Material: 20.11.90.12 NMAC, Breakdown, Abnormal Operating Conditions, or Scheduled 
33 Maintenance (filed 8130/02) was repealed and replaced by 20.11.49 NMAC, effective 10/13/09. 
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STATE OF NEW MEXICO 
ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD 


IN THE MATTER OF THE PETITION TO AMEND 
20.11.49 NMAC, EXCESS EMISSIONS AQCB Petition No. 2016-3 


Environmental Health Department, 
City of Albuquerque, Petitioner. 


NOTICE OF DOCKETING 


AQCB Docket No. 2016-3 


AQCB Petition No. 2016-3 Received by Hearing Clerk: June 27,2016 
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The procedural rule that will be followed for this hearing is 20.11.82 NMAC, Rulemaking 
Procedures- Air Quality Control Board, which is attached. 
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~Hearing Clerk 
Air Quality Program 
Environmental Health Department 
P.O. Box 1293 
One Civic Plaza NW, Room 3023 
Albuquerque, New Mexico 87102 







CERTIFICATE OF SERVICE 


I hereby certify that I have e-mailed a true and correct copy of the foregoing NOTICE OF 
DOCKETING on this 291


h day of July, 2016, to the following: 


E-mailed 
Felicia Orth 
orthf@yahoo.com 
Hearing Officer 


E-mailed 
Carol M. Parker, Assistant City Attorney, 
Air Quality Program 
cparker@cabg.gov 
Counsel for Petitioner 


Respectfully submitted, 


~· 
Andrew Daffern, A~ 


NOTICE TO PERSONS WITH DISABll...ITIES: If you have a disability and require special assistance to 
participate in this process, please call 311 (Voice) and special assistance will be made available to you to 
receive any public meeting documents, including agendas and minutes. 'ITY users may request special 
assistance by calling 1-800-659-8331. 







TITLE20 
CHAPTER 11 
PART82 


ENVIRONMENTAL PROTECTION 
ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD 
RULEMAKING PROCEDURES- AIR QUALITY CONTROL BOARD 


20.11.82.1 ISSUING AGENCY: Albuquerque-Bernalillo County Air Quality Control Board, c/o 
Environmental Health Department. P.O. Box 1293, Albuquerque, New Mexico 87103. Telephone: (505) 768-
2601. 
[20.11.82.1 NMAC- N, 8/11/08] 


20.11.82.2 SCOPE: 20.11.82 NMAC governs the procedures in all rulemaking hearings before the board, 
except to the extent that 20.11.82 NMAC is inconsistent with specific procedures in governing law. In cases in 
which 20.11.82 NMAC is inconsistent with any rulemaking procedures specified in governing law, the procedures 
in governing law shall apply, rather than the procedures in 20.11.82 NMAC. A rulemaking hearing includes a 
hearing regarding a proposal to adopt, amend or repeal a board rule, regulation or standard. 
[20.11.82.2 NMAC- N, 8/11/08] 


20.11.82.3 STATUTORY AUTHORITY: 20.11.82 NMAC is adopted pursuant to the authority provided in 
the New Mexico Air Quality Control Act, NMSA 1978 Sections 74-2-4, 74-2-5; the Joint Air Quality Control Board 
Ordinance, Bernalillo County Ordinance No. 94-5, Sections 4 and 5; and the Joint Air Quality Control Board 
Ordinance, Revised Ordinances of Albuquerque 1994, Sections 9-5-1-4 and 9-5-1-5. 
[20.11.82.3 NMAC- N, 8/11/08) 


20.11.82.4 DURATION: Permanent. 
[20.11.82.4 NMAC - N, 8111/08] 


20.11.82.5 EFFECTIVE DATE: August II, 2008, unless a later date is cited at the end of a section. 
[20.11.82.5 NMAC- N, 8/11/08] 


20.11.82.6 
A. 
B. 


OBJECTIVE: The purposes of 20.11.82 NMAC are to: 
standardize the procedures used in rulemaking proceedings before the board; 
encourage participation in the hearings conducted by the board for the promulgation of 


regulations; 
C. make possible the effective presentation of the evidence and points of view of parties and 


members of the general public; and 
D. assure that board hearings are conducted in a fair and equitable manner. 


[20.11.82.6 NMAC- N, 8/11/08] 


20.11.82.7 DEFINITIONS: As used in 20.11.82 NMAC: 
A. "Act" means the Air Quality Control Act, Chapter 74, Article 2 NMSA 1978, and its later 


amendments and successor provisions. 
B. "Board" means the Albuquerque-Bernalillo county air quality control board or its successor board 


pursuant to the act. 
C. "Days" means consecutive days except as otherwise specifically provided. 
D. "Department" means the city of Albuquerque environmental health department or its successor 


agency. 
E. "Document" means a pleading or exhibit and any other document including electronically stored 


information, writings, drawings, graphs, charts, photographs, sound recordings, images and any other data or data 
compilations that are stored in any medium from which information can be obtained either directly or, if necessary, 
after translation, into a reasonably usable form. 


F. "Environmental justice" means the fair treatment of all residents (in the city of Albuquerque and 
Bernalillo county), including communities of color and low income communities, and their meaningful involvement 
in the development, implementation and enforcement of environmental laws, regulations and policies regardless of 
race, color, ethnicity, religion, income or education level. 


G. "Exhibit" means any document or tangible item submitted for inclusion in the record proper. 
H. Reserved 
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I. "General public" means any person attending a rulemaking hearing who has not filed a notice of 
intent to present technical testimony (NO I) or filed an entry of appearance pursuant to 20.11.82.20 NMAC or 
20.11.82.21 NMAC. 


J. "Governing law" means the statute, including any applicable case law, which authorizes and 
governs the decision regarding the proposed regulatory change. 


K. "Hearing clerk" means the department employee designated by the director to provide staff 
support to the board, and is the person designated by the board to maintain the official record of the proceeding. 


L. "Hearing officer" means the person who is designated by the board to conduct a hearing pursuant 
to 20.11.82 NMAC. 


M. Reserved 
N. "NOI" means a notice of intent to present technical testimony which is described in 20.11.82.20 


NMAC. 
0. "Non-technical testimony" means testimony that is not scientific, engineering, economic or other 


specialized testimony. A person who provides only non-technical testimony or a non-technical exhibit is not 
required to file an NOl or entry of appearance pursuant to 20.11.82.20 NMAC or 20.11.82.21 NMAC. 


P. "Participant" means any person who participates in a rulemaking proceeding before the board. 
Q. "Party" means: 


(I) the petitioner; 
(2) any person who filed an NOI pursuant to 20.11.82.20 NMAC; or 
(3) any person who filed an entry of appearance pursuant to 20. I 1.82.21 NMAC. 


R. "Person" means an individual or any entity, including federal, state and local governmental 
entities, however organized. 


S. "Petitioner'' means the person who petitioned the board for the regulatory change that is the 
subject of the hearing. 


T. "Record proper" or "record" means all documents related to the hearing, including documents 
received or generated by the board before the beginning, or after the conclusion of the hearing, including, but not 
limited to: 


(I) the petition for hearing and any response thereto; 
(2) the minutes (or an appropriate extract of the minutes) of the meeting at which the petition for 


hearing was considered, and of any meeting thereafter at which the proposed regulatory change was discussed; 
(3) the notice of hearing; 
(4) proof of publication; 
(5) NOI(s); 
(6) statements for the public record; 
(7) the hearing officer's report, if any; 
(8) post-hearing submissions, if allowed; 
(9) the stenographic transcription or audio recording of the hearing and the stenographic transcription 


or audio recording or appropriate extract of the audio recording of the meeting at which the board deliberated on the 
adoption of the proposed regulatory change; and 


(10) the board's decision and the reasons therefor. 
U. "Regulation" means a rule, regulation or standard promulgated by the board that affects one or 


more persons, in addition to the board and the department, except for any order or decision issued in connection with 
the disposition of any case involving a particular matter as applied to a specific set of facts. 


V. "Regulatory change" means the adoption, amendment or repeal of a regulation. 
W. "Service" means delivering a copy of a document, including a pleading or exhibit, to a party as 


required by Subsection C of 20.11.82.16 NMAC. 
X. "Technical testimony" means scientific, engineering, economic or other specialized testimony, 


but does not include legal argument, general comments, or statements of policy or position concerning matters at 
issue in the hearing. 


Y. "Transcript of proceedings" means the verbatim record, audio recording or stenographic 
transcription of the proceedings, testimony and argument in the matter, together with all exhibits offered at the 
hearing, whether or not admitted into evidence, and includes the record of any motion hearings or pre-hearing 
conferences. 
[20.11.82.7 NMAC- N, 8/11108; A, 10115/12] 
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20.11.82.8 VARIANCES: The variance procedures provided by 20.11.7 NMAC shall not apply to 20.11.82 
NMAC. 
[20.11.82.8 NMAC- N, 8/11108] 


20.1 ~ .8~.9 SEVERABILITY: If for any reason any section, subsection, sentence, phrase, clause, wording or 
application of 20.11.82 NMAC is held to be unconstitutional or otherwise invalid by any court or the United States 
environmental protection agency, the decision shall not affect the validity or application of remaining portions of 
20.11.82 NMAC. 
[20.11.82.9 NMAC- N, 8/11108] 


20.11.82.10 DOCUMENTS: Documents incorporated and cited in 20.11.82 NMAC may be viewed at the 
Albuquerque environmental health department, 400 Marquette NW, Suite 3023, Albuquerque, NM 87102. 
[20.11.82.10 NMAC- N, 8/11108; A, 10/15112] 


20.11.82.11 POWERS AND DUTIES OF BOARD AND HEARING OFFICER: 
A. Board: The board shall exercise all powers and duties authorized by 20.11.82 NMAC and not 


otherwise delegated to the hearing officer or the hearing clerk. The board shall designate a hearing officer for each 
hearing. The board may direct the hearing officer to file a report of the hearing as provided by 20.11.82.31 NMAC. 


B. Hearing officer: The hearing officer shall exercise all powers and duties delegated or otherwise 
authorized by 20.11.82 NMAC. The hearing officer may be a member of the board. The hearing officer shall 
conduct a fair and impartial proceeding, assure that the facts are fully elicited and avoid delay. The hearing officer 
shall have authority to take all measures necessary for the maintenance of order and for the efficient, fair and 
impartial consideration of issues arising in proceedings governed by 20.11.82 NMAC, including: 


(I) conducting hearings pursuant to 20.11.82 NMAC; 
(2) taking, admitting or excluding evidence, examining witnesses and allowing post-hearing 


submissions; 


process; 


action; 


(3) making orders as may be necessary to preserve decorum and to protect the orderly hearing 


(4) if requested by the board, preparing a report of the hearing, with recommendations for board 


(5) 
(6) 
(7) 


requesting parties to file original documents with the hearing clerk; 
establishing the deadlines for filing documents with the hearing clerk; 
requesting the prevailing party to submit a proposed statement of reasons in support of the board's 


decision; and 
(8) filing with the hearing clerk all original documents issued by the hearing officer. 


C. Notice of hearing officer assignment: If a hearing officer other than a board member is assigned 
as a hearing officer, the hearing clerk shall notify the parties of the name and address ofthe hearing officer. At the 
same time, the hearing clerk also shall forward to the hearing officer copies of all documents related to the petition 
that have been filed to date. 
[20.11.82.11 NMAC- N, 8/11/08; A, 10/15/12] 


20.11.82.12 LIBERAL CONSTRUCTION: 20.11.82 NMAC shall be liberally construed to carry out its 
objectives. 
[20.11.82.12 NMAC- N, 8111/08] 


20.11.82.13 GENERAL PROVISIONS- COMPUTATION OF TIME: 
A. Computation of time: In computing any period of time prescribed or allowed by 20.11.82 


NMAC, except as otherwise specifically provided, the day of the event from which the designated period begins to 
run shall not be included. The last day of the computed period shall be included, unless it is a Saturday, Sunday, or 
legal city of Albuquerque holiday, in which event the time shall be extended until the end of the next day that is not 
a Saturday, Sunday or legal city of Albuquerque holiday. Whenever a party must act within a prescribed period 
after service upon a party, and service is by mail, three days shall be added to the prescribed period. The three-day 
extension does not apply to any deadline imposed by the act. 


B. Extension of time: For good cause shown, and after consideration of prejudice to other parties, 
the board or hearing officer may grant an extension of time for filing any document upon timely motion of a party to 
the proceeding. 
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[20.11.82.13 NMAC- N, 8/11/08] 


20.11.82.14 GENERAL PROVISIONS- RECUSAL: 
A. No board member shall participate in any action in which that member's impartiality or fairness 


may reasonably be questioned. The member shall recuse oneself in any such action by giving notice to the board 
and the general public by announcing the recusal on the record. In making a decision to recuse oneself, the board 
member may rely upon any relevant authority. 


8. A board member or a hearing officer shall not perform any function authorized by 20.11.82 
NMAC regarding any matter in which a board member or a hearing officer: 


(I) has a personal bias or prejudice concerning a party; 
(2) is related to a party within the third degree of relationship; 
(3) is an officer, director or trustee of a party or interested participant in the proceeding; or 
(4) has a financial interest in the proceeding or has any other conflict of interest. 


[20.11.82.14 NMAC- N, 8/11/08; A, 10/15/12] 


20.11.82.15 GENERAL PROVISIONS- EX PARTE COMMUNICATION: At no time after a proceeding 
is initiated by filing a petition pursuant to 20.11.82.18 NMAC and before the conclusion of a proceeding initiated 
pursuant to 20.11.82 NMAC shall any person have ex parte contact with a board member or the hearing officer 
regarding the merits of a petition or motion filed pursuant to 20.11.82 NMAC. 
[20.11.82.15 NMAC- N, 8/11/08; A, 10/15/12) 


20.11.82.16 DOCUMENT REQUIREMENTS- FILING AND SERVICE OF DOCUMENTS: 
A. The filing of any document as required by 20.11.82 NMAC shall be accomplished by delivering 


the document to the hearing clerk. 
8. Any person filing any document shall: 


(I) provide the hearing clerk with the original and 15 copies of the document; 
(2) deliver a copy to the board attorney; 
(3) serve a copy on all other parties; and 
( 4) file with the hearing clerk at least 15 days before any hearing or meeting at which the board will 


consider the document; if the document is a motion seeking an order from the hearing officer in a rulemak.ing 
hearing, the motion shall also be served at the same time on the hearing officer and the board attorney; motions and 
responses shall be filed only by parties to a hearing and shall comply with 20.11.82.16 NMAC and 20.11.82.25 
NMAC; 


(5) if the document is a motion for a stay, 20.11.82.35 NMAC shall apply. 
C. Whenever 20.11.82 NMAC requires service of a document, service on all other parties shall be 


made by delivering a copy to the person to be served by hand delivery, mail or, if that person has agreed in writing, 
by sending it by facsimile or by electronic transmission to that person. An agreement to be served by facsimile or 
electronic transmission may be evidenced by placing the person's facsimile number or email address on a document 
filed pursuant to 20.11.82 NMAC. Service shall also be made upon the board's attorney. If a person is represented 
by an attorney, service of the document shall be made on the attorney. Service by mail is complete upon mailing the 
document unless service is made by mail to a party who must act within a prescribed period after being served, in 
which case three days shall be added to the prescribed period. The three-day extension does not apply to any 
deadline imposed by the act. Service by facsimile or electronic transmission is accomplished when the transmission 
of the document is completed. The person who received the facsimile or electronic transmission shall promptly 
provide written confirmation of receipt if requested by the hearing officer, the board or a party. 


D. The petitioner and any person who has filed a timely NOI pursuant to 20.11.82.20 NMAC may 
inspect all documents that have been filed in a proceeding in which that person is involved as a participant. The 
inspection shall be permitted as provided by the Inspection of Public Records Act, NMSA 1978, Sections 14-2-1 
through 14-2-12. Whenever any document is filed in a proceeding subject to 20.11.82 NMAC, the hearing clerk 
shall notify by email the petitioner and all persons who have filed a timely NO I. A person who does not provide an 
email address shall instead be notified by mail. 


E. The hearing clerk shall provide copies of all documents to each board member at least five days 
before a hearing or meeting at which the board will consider the documents. The hearing officer may make an 
exception to this requirement. 


F. 20.11.82.20 NMAC and 20.11.82.28 NMAC also provide requirements regarding hearing exhibits. 
[20.11.82.16 NMAC- N, 8/11/08; A, 10/15/12] 
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20.11.8:Z.l7 EXAMINATION OF DOCUMENTS FILED: 
A. Examination allowed: Any person may inspect and request a copy of any document filed in any 


rulemaking proceeding before the board, during normal business hours, subject to the provisions of Jaw restricting 
the public disclosure of confidential information. The documents shall be made available by the hearing clerk as 
required by the Inspection of Public Records Act, NMSA 1978, Sections 14-2-1 through 14-2-12, and may be 
viewed at the Albuquerque environmental health department, 400 Marquette NW, Suite 3023, Albuquerque, NM 
87102. 


B. Cost of duplication: The cost of duplicating documents shaH be borne by the person seeking 
copies of the documents. 
[20.11.82.17 NMAC • N, 8/ll/08; A, 10/15/12] 


20.11.82.18 PREHEARING PROCEDURES· PETITION FOR REGULATORY CHANGE: 
A. Any person may file a petition with the board to adopt, amend or repeal any regulation within the 


jurisdiction of the board. 
B. The petition shall be in writing and shall include the name of the regulation and a statement of the 


reasons for the proposed regulatory change. The petition shall cite the relevant statutes that authorize the board to 
adopt the proposed regulatory change, and shall estimate the time that will be needed to conduct the rulemaking 
hearing, if at all possible. A copy of the entire rule, including any proposed regulatory change, indicating any 
language proposed to be added or deleted, shall be attached to the petition. The entire rule and its proposed changes 
shall be submitted to the board in legislative-edit format, with strike-outs and underlines as appropriate, and shall 
include individual line numbers. The hearing clerk shall return to the petitioner any document that does not meet the 
requirements of20. 11.82.18 NMAC, along with a copy of20.1 1.82 NMAC and a check-list of required items. The 
petitioner will be asked to resubmit the petition as required by 20. 1 1.82.18 NMAC. 


C. At a public meeting occurring no later than 60 days after receipt ofthe petition, the board shalt 
determine whether or not to hold a public hearing on the proposed regulatory change. Any person may respond to 
the petition either in writing before the public meeting or in person at the public meeting. 


D. If the board decides by a vote of a majority of board members present to hold a public hearing on 
the petition, the board may issue orders specifying procedures for conduct of the hearing, in addition to the 
requirements established in 20.11.82 NMAC, as may be necessary and appropriate to fully inform the board of the 
matters at issue in the hearing or control the conduct of the hearing. The orders may include requirements for giving 
additional public notice, holding pre-hearing conferences, filing direct testimony in writing before the hearing, or 
limiting testimony or cross-examination. 
[20.11.82.18 NMAC- N, 8/11/08; A, 10/15/12] 


20.11.82.19 NOTICE OF HEARINGS: 
A. Unless otherwise allowed by governing law and specified by the board, the board, through the 


hearing clerk, shall give public notice of the hearing at least 30 days before the hearing unless the board requires a 
longer public notice period. Public notice shall include at a minimum: 


(I) a single publication in the newspaper with the largest general circulation in Bernalillo county; 
(2) publication in the New Mexico Register; 
(3) if technically feasible at the time, publication by electronic media; and 
(4) other means of providing notice as the board may direct or are required by law. 


B. The board shall make reasonable efforts to give notice to persons who have made a written request 
to the board for advance notice of regulatory change hearings. Requests for notice shatt be addressed to the hearing 
clerk, shall designate the areas of board activity that are of interest, and provide a legible address to which notice can 
be sent. 


c. Public notice of the hearing shall state: 
(I) the subject, including a description of the proposed regulatory change, date, time and place of the 


hearing; 
(2) the statutes, regulations and procedural rules governing the conduct of the hearing; 
(3) the manner in which persons may present their views or evidence to the board; 
(4) the location where persons may obtain copies of the proposed regulatory change; and 
(5) if applicable, that the board may make a decision on the proposed regulatory change at the 


conclusion oftbe hearing or at a separate board meeting. 
[20.11.82.19 NMAC- N, 8/1 1108; A, 10/15/12] 


20.11.82 NMAC 5 







20.11.82.20 TECHNICAL TESTIMONY; NOTICE OF INTENT (NOI): 
A. No later than 15 days before the hearing, any person, including the petitioner, who intends to 


present technical testimony at the hearing shall file an NOI. The NOI shall: 
(l) identify the person for whom the witness or witnesses will testify; 
(2) identify each technical witness the person intends to present and state the qualifications of that 


witness, including a description of their educational and work background; 
(3) include a copy of the direct testimony of each technical witness and state the anticipated duration 


of the testimony of that witness; 
(4) include the text of any recommended modifications to the proposed regulatory change; 
(5) list and attach an original and 15 copies of all exhibits anticipated to be offered by that person at 


the hearing, including any proposed statement of reasons for adoption of rules; and 
(6) be served on the petitioner, if the document is an NOI filed by any person other than the 


petitioner. 
B. The person filing an N01 shall serve the notice pursuant to 20.11.82.16 NMAC. 
C. The hearing officer may enforce the provisions of 20.11.82.20 NMAC by taking whatever action 


the hearing officer deems appropriate, including exclusion of the technical testimony of any witness for whom an 
NO! was not timely filed. If the testimony is admitted, the hearing officer may keep the record open after the 
hearing to allow responses to the testimony. 
[20.11.82.20 NMAC • N, 8/11/08; A, 1 0/15/12] 


20.11.82.21 ENTRY OF APPEARANCE: Any person who is or may be affected by the proposed regulatory 
change may file an entry of appearance and shall be a party. The entry of appearance shall be filed no later than 15 
days before the date of the hearing on the petition. In the event of multiple entries of appearance by those affiliated 
with one interest group, the hearing officer may consolidate the entries, or divide the service list to avoid a waste of 
public resources. 
[20.11.82.21 NMAC • N, 8/11/08; A, 10/15/12] 


20.11.82.22 NON-TECHNICAL TESTIMONY; PARTICIPATION BY GENERAL PUBLIC: 
A. Any member of the general public may provide non·technica1 testimony at the hearing. 


Notification before the hearing is not required in order to present non·technical testimony at the hearing. A person 
providing non·technical testimony may also offer non-technical exhibits in connection with the testimony provided, 
if the exhibit is not an undue repetition of previous non·technicaltestimony. Members of the general public are 
requested to deliver an original and 15 copies of each non·technical exhibit offered, to the hearing clerk, either 
before or at the hearing. 


B. A member of the general public who wishes to submit a non·technica1 written statement for the 
record instead of providing oral testimony at the hearing shall file the written statement before the hearing or submit 
it at the hearing, and is requested to provide an original and 15 copies of the statement to the hearing clerk. 


C. A member of the general public who wishes to provide technical testimony or offer technical 
exhibits shall comply with requirements of20.11.82.20 NMAC. 
[20.11.82.22 NMAC- N, 8/ll/08; A, 10115/12) 


20.11.82.23 LOCATION OF HEARING: Unless otherwise provided by governing law, the board shall hold 
ru1emaking hearings and meetings in public facilities within Bernalillo county with public seating available. 
[20.11.82.23 NMAC- N, 8/11/08] 


20.11.82.24 PARTICIPATION AT A BOARD MEETING BY CONFERENCE TELEPHONE OR 
OTHER SIMILAR DEVICE: A member of the board may participate in a meeting of the board by means of a 
conference telephone or other similar communications equipment when a medical or emergency situation exists that 
makes it extremely difficult or impossible for the member to attend the meeting in person, provided that each 
member participating by conference telephone or other device can be identified when speaking, aU participants are 
able to hear each other at the same time, and members of the public attending the meeting are able to hear any 
member of the board who speaks at the meeting. A request to be present and vote by telephone or other similar 
device shall be made by the member to the chair or acting chair of the board. A board member who wishes to 
participate in a meeting in this manner must receive pennission from the chair or acting chair of the board 
sufficiently in advance of the meeting so the hearing clerk can make adequate arrangements. The chair or acting 


20.11.82 NMAC 6 







chair shall determine whether a qualifying medical or emergency situation exists. The chair or acting chair who 
approves the requ~st shall direct the hearing clerk to make arrangements. A board member's participation by such 
means shall constitute presence in person at the meeting. This provision shall not be used to allow a member to 
constitute a quorum of the board, and may only be used for the purposes of: 


A. choosing a hearing officer; 
B. authorizing the hearing clerk to secure a hearing officer for a hearing or hearings; 
C. scheduling or rescheduling a meeting or hearing; and 
D. voting on the limited issues listed in Subsections A, Band C of20.ll.82.24 NMAC. 


(20. I 1.82.24 NMAC- N, 8/11/08; A, 10/15/12] 


20.11.82.25 MOTIONS: 
A. General: All motions, ex.cept those made orally during a hearing, shall be in writing, specify the 


grounds for the motion, and state the relief sought. Each written motion shall be accompanied by an affidavit, 
certificate or other evidence relied upon, and shall be filed and served as required by 20.11.82.16 NMAC. 


B. Unopposed motions: All unopposed motions shall state that the concurrence or agreement of all 
other parties was obtained. The party that filed the motion shall submit to the hearing officer for review a proposed 
order that has been approved by all parties. 


C. Opposed motions: All opposed motions shall state either that concurrence or agreement of all 
other parties was sought and denied, or why concurrence was not sought. A memorandum brief in support of an 
opposed motion may be filed with the motion. 


D. Response to motions: a party upon whom an opposed motion is served shall have 15 days after 
service of the motion to file a response. Any other party who fails to file a timely response shall be deemed to have 
waived any objection to the granting of the motion. 


E. Reply to response: The moving party may submit, but is not required to submit a reply to any 
response within I 0 days after service of the response. 


F. Decision regarding motions: Motions may be decided by the hearing officer, in the hearing 
officer's sole discretion, without a hearing. Within five days after being served with a copy of the motion, a party 
upon whom service has been made may file a written request asking that a hearing be held. A procedural motion 
may be ruled upon before the expiration of the time for response. Any response regarding a procedural motion 
received after the decision is made shall be treated as a request for reconsideration of the ruling. However, the 
hearing officer shall refer all motions that would effectively dispose of the petition to the board for a decision. 
(20.11.82.25 NMAC- N, 8/1 1108; 20.11.82.25 NMAC- N, 10/15/12] 


20.11.82.16 HEARING PROCEDURES- CONDUCT OF HEARINGS: 
A. The rules of civil procedure and the rules of evidence shall not apply. 
B. The hearing officer shall conduct the hearing in a manner that provides a reasonable opportunity 


for all persons to be heard without making the hearing unreasonably lengthy or cumbersome, or burdening the 
record with unnecessary repetition. The hearing shall proceed as foJiows. 


(I) The hearing shall begin with a statement from the hearing officer. The statement shall identify 
the nature and subject matter of the hearing and explain the procedures to be followed. 


(2) The hearing officer may allow a brief opening statement by any party who wishes to make one. 
(3) Unless otherwise ordered, the petitioner shall present its case first. 
(4) The hearing officer shall establish an order for the testimony of other participants. The order may 


be based upon NOI(s), sign-in sheets and the availability of witnesses who cannot be present for the entire hearing. 
(5) If the hearing continues for more than one day, the hearing officer shall provide an opportunity 


each day for testimony from members of the general public. Members of the general public who wish to present 
testimony should indicate their intent to testify on a sign-in sheet. 


(6) The hearing officer may allow a brief closing argument by any party who wishes to make one. 
(7) At the close of the hearing, the hearing officer shall determine whether to keep the record open for 


written submittals in accordance 20.11.82.30 NMAC. If the record is kept open, the hearing officer shall determine 
and announce lhe subject or subjects regarding which submittals will be allowed and the deadline for filing the 
submittals. 


(8) Any board action to adopt, amend or repeal a board regulation requires the concurrence of four 
board members. 
[20.11.82.26 NMAC- N, 8111/08; 20.11.82.26 NMAC- Rn & A, 20.11.82.25 NMAC, 10115/12] 
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20.11.82.27 
A. 


individually. 


TESTIMONY AND CROSS-EXAMINATION: 
All testimony shall be taken under oath or affinnation, which may be accomplished as a group or 


B. The hearing officer shall admit all relevant evidence, unless the hearing officer detennines that the 
evidence is incompetent or unduly repetitious. The hearing officer shall require all oral testimony be limited to the 
position of the witness in favor of, or against the proposed rule. 


C. Any person who testifies at the hearing is subject to cross-examination on the subject matter of 
that person's direct testimony and matters affecting that person's credibility. Any person attending the hearing is 
entitled to conduct cross-examination as may be required for a full and true disclosure of matters at issue in the 
hearing. The hearing officer may limit cross-examination to avoid harassment, intimidation, needless expenditure of 
time or undue repetition. 
[20.1 1.82.27 NMAC- N, 8/11/08; 20.11.82.27 NMAC- Rn & A, 20.11.82.26 NMAC, 10/15/12] 


20.11.82.28 TECHNICAL EXHIBITS: 
A. The deadlines for filing technical exhibits are established by 20.11.82.20 NMAC. 
B. Any party offering a technical exhibit shall provide the hearing clerk with an original and 15 


copies for the board, the hearing officer, the board attorney, and persons attending the hearing. 
C. All exhibits offered at the hearing shall be marked with a designation identifying the person 


offering the exhibit and shall be numbered sequentially. If a person offers multiple exhibits, the person shall 
identify each exhibit with an index tab or by other appropriate means. 


D. Large charts and diagrams, models and other bulky exhibits are discouraged. If visual aids are 
used, legible copies shall be submitted for inclusion in the record. 
[20.11.82.28 NMAC- N, 8/11/08; 20.11.82.28 NMAC- Rn & A, 20.11.82.27 NMAC, 10/l5/l2) 


20.11.82.29 TRANSCRIPT OF PROCEEDINGS: The hearing clerk shall arrange for a court reporter to 
make a verbatim transcription of the hearing unless the board requires another method of recording. The petitioner 
shall pay the cost of the court reporter and the original transcription. The petitioner shall also pay the cost of a copy 
of a transcription for each board member, the hearing officer and the board attorney if required by the hearing 
officer or the board. 
[20.11.82.29 NMAC- N, 8/11108; 20.11.82.29 NMAC- Rn, 20.11.82.28 NMAC, 10/15/12] 


20.11.82.30 POST -HEARING SUBMISSIONS: The hearing officer may allow the record to remain open 
for a reasonable period of time following the conclusion of the hearing for written submission of additional 
evidence, comments and arguments, and proposed statements of reasons. The hearing officer's detennination 
regarding post-hearing submissions shall be announced at the conclusion of the hearing. In considering whether the 
record will remain open, the hearing officer shall consider the reasons why the material was not presented during the 
hearing, the significance of the material to be submitted and the necessity for a prompt decision. 
[20.11.82.30 NMAC- N, 8/11108; 20.11.82.30 NMAC- Rn & A, 20.11.82.29 NMAC, 10/15/12] 


20.11.82.31 HEARING OFFICER'S REPORT: If the board directs, the hearing officer shall file a report of 
the hearing. The report shall identify the issues addressed at the hearing, identify the parties' final proposals and the 
evidence supporting those proposals, including discussion or recommendations as requested by the board, and shall 
be filed with the hearing clerk within the time specified by the board. The hearing clerk shall promptly notify each 
party that the hearing officer's report has been filed and shall provide each party with a copy of the report and notice 
of any deadline set for comments on the report. 
[20.11.82.31 NMAC- N, 8/11/08; 20.11.82.31 NMAC- Rn & A, 20.11.82.30 NMAC, 10/15/12] 


20.11.82.31 DELIBERATION AND DECISION: 
A. As provided in the act at NMSA 74-2-5.E, in making its regulations, the board shall give weight it 


deems appropriate to all facts and circumstances, including: 
(I) character and degree of injury to or interference with health, welfare, visibility and property; 
(2) the public interest, including the social and economic value of the sources and subjects of air 


contaminants, with due considemtion for environmental justice principles; and 
(3) technical practicability and economic reasonableness of reducing or eliminating air contaminants 


from the sources involved and previous experience with equipment and methods available to control the air 
contaminants involved. 
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B. If a quorum of the board attended the hearing, and if the hearing notice indicated that a decision 
might be made at the conclusion of the hearing or meeting, the board may immediately deliberate and make a 
decision on the proposed regulatory change at the end of the hearing or at a board meeting after the hearing. 


C. If the board does not reach a decision at the conclusion of the hearing or meeting, then, following 
receipt of the transcript, the hearing clerk shall promptly furnish a copy of the transcript to each board member who 
did not attend the hearing and, if necessary, to other board members, the board attorney and the hearing officer. 
Exhibits that were provided to persons at the time of the hearing need not be supplied again. 


D. The board shall reach its decision on the proposed regulatory change within 60 days after the later 
of the close of the record or the date the hearing officer's report is filed, if a quorum of the board is available. 


E. During the course of its deliberations, if the board determines that additional testimony or 
documentary evidence is necessary for a proper decision on the proposed regulatory change, then, consistent with 
the requirements of due process, the board may reopen the hearing for necessary additional evidence only. The 
board or hearing officer may require additional notice as appropriate. 


F. The board shall issue its decision on the proposed regulatory change in a suitable format, which 
shall include its reasons for the action taken. 


G. The board's written decision is the official version of the board's action and the reasons for that 
action. Other written or oral statements by board members are not a part of the board's official decision or reasons. 
[20.11.82.32 NMAC- N, 8/11/08; 20.11.82.32 NMAC- Rn & A, 20.11.82.31 NMAC, 10/15/12] 


20.11.82.33 NOTICE OF BOARD ACTION: The hearing clerk shall provide notice of the board's action to 
each of the parties who have provided a legible address and to all other persons who have made a written request to 
the board for notification of the action taken, and have provided a legible address. 
[20.11.82.33 NMAC- N, 8/11/08; 20.11.82.33 NMAC- Rn & A, 20.11.82.32 NMAC, 10/15/12] 


20.11.82.34 APPEAL OF BOARD REGULATIONS: 
A. Appeal of any regulatory change by the board shall be taken in accordance with NMSA 74-2-9. 
B. The appellant shall serve a copy of the notice of appeal on the board and on each party. 
C. The appellant shall be responsible for preparation of a sufficient number of copies of the record 


proper at the expense of appellant. 
D. Unless otherwise provided by NMSA 74-2-9, the filing of an appeal shall not act as a stay of the 


regulatory change being appealed. 
(20.11.82.34 NMAC- N, 8/11/08; 20.11.82.34 NMAC- Rn & A, 20.11.82.33 NMAC, 10/15/12] 


20.11.82.35 STAY OF BOARD REGULATIONS: 
A. Any person who is or may be affected by a regulatory change adopted by the board may file a 


motion with the board seeking a stay of that rule or regulatory change. The motion shall include the reason for, and 
the legal authority supporting the granting of a stay. The movant shall serve the motion for a stay as provided by 
20.11.82.16 NMAC. The movant shall file the motion at least 15 days before the next regularly scheduled board 
meeting. At the beginning of the next regularly scheduled board meeting, the board shall appoint a hearing officer. 
The hearing officer shall preside at the motion hearing, which shall occur before the meeting at which the board 
makes a final decision regarding the motion. 


B. Unless otherwise provided by governing law, the board may grant a stay pending appeal of any 
regulatory change promulgated by the board. The board may only grant a stay if good cause is shown after a motion 
is filed and a hearing is held. 


C. In determining whether good cause exists for granting a stay, the board shall consider: 
(I) the likelihood that the movant will prevail on the merits of the appeal; 
(2) whether the moving party will suffer irreparable harm if a stay is not granted; 
(3) whether substantial harm will result to another participant; and 
(4) whether harm to the public interest will result. 


D. lfno action is taken within 60 days after filing of the motion, the board shall be deemed to have 
denied the motion for stay. 
(20.11.82.35 NMAC- Rn & A, 20.11.82.34 NMAC, 10/15/12] 


HISTORY OF 20.11.82 NMAC: !RESERVED I 
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STATE OF NEW MEXICO 
ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD 


IN THE MATTER OF THE PETITION TO AMEND 
20.11.49 NMAC, EXCESS EMISSIONS AQCB Petition No. 2016-3 


Environmental Health Department, 
City of Albuquerque, Petitioner. 


NOTICE OF HEARING OFFICER ASSIGNMENT 


At its July 13, 2016 meeting, the Albuquerque-Bernalillo County Air Quality Control 


Board designated attorney Felicia Orth as hearing officer to conduct a hearing, in accordance 


with the procedures in 20.11.82 NMAC, on the Environmental Health Department's petition to 


amend 20.11.49 NMAC- Excess Emissions and request its removal from the State 


Implementation Plan. 


Contact information for hearing officer Orth: 


C/o Andrew Daffern, Environmental Health Department 
P.O. Box 1293 
Albuquerque, New Mexico 87103 
Email: orthf@yahoo.com 
Phone: (505) 695-8944 


Respectfully submitted, 
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Air Quality Program 
Environmental Health Department 
P.O. Box 1293 
One Civic Plaza NW, Room 3023 
Albuquerque, New Mexico 87102 







CERTIFICATE OF SERVICE 


I hereby certify that I have e-mailed a true and correct copy of the foregoing NOTICE OF 
HEARING OFFICER ASSIGNMENT on this 29th day of July, 2016, to the following: 


E-mailed 
Felicia Orth 
orthf@yahoo.com 
Hearing Officer 


E-mailed 
Carol M. Parker, Assistant City Attorney, 
Air Quality Program 
cparke~cabg.eov 
Counsel for Petitioner 


NOTICE TO PERSONS WITH DISABILITIES: If you have a disability and require special assistance to 
participate in this process, please call311 (Voice) and special assistance will be made available to you to 
receive any public meeting documents, including agendas and minutes. TTY users may request special 
assistance by calling 1-800-659-8331. 







RECEIVED 
ENVIRONHENTAL HEALTH 


STATE OF NEW MEXICO 
ALBUQUERQUE/BERNALILLO COUNTY AIR QUALITY CONTli>fJJjdhWf I: 53 


IN THE MATTER OF THE 
PETD10N TO AMEND 
10.11.49 NMAC, EXCESS EMISSIONS 


Eaviro•••tal Health Depal'tllleat, 
City of Albaqaerque, Petitioaer 


fRIIWARJNG ORDER 


AQCB Petitloa No.1016-3 


EHD Counsel Carol Parker aod EHD staff member Ed Merta participated in a 


teleconfetence with the Hearing Officer on July 19, 2016. No other party bas entered an 


appearance. EHD Counsel requested a procedural ORior to guide certain steps relating to 


direet technical testimony in the upcoming rulemaking hearing in this matter on 


September 14, 2016. 


Air Board rulemaking hearinp should be conducted in a manner that provides a 


reasooable opportunity for all persons to be heard without making the hearing 


unreasonably lengthy or cumbersome, or burdening the record with unnecessary 


repetition. 20.11.82.26(B) NMAC. 


To facilitate conduct of the hearing in mgard to direct technical testimony filed 


with a notice of intent to present technical testimony (NOI), the Hearing Officer orders 


the following: 


1. Pre-filing of a copy of the signed. direct testimony of a technical witness 


(Testimony) as an exhibit attached to an NOI shall suffice in place of the 


witness reading the Testimony at the hearing, provided that the technical 


witness testifies under oath to establish an evidentiary foundation that the 


Testimony that was attached to the NOI is an authentic copy of the Testimony 







submitted by the witness and that it is true and correct. Testimony pre-Jiled as 


part of an NO! shall be presumed relevant unless an objection is timely raised 


and sustained by the Hearing OfJiccr. The technical witness may then be 


cross-examined on any aspect of the written Testimony as though it had been 


given orally at the hearing. 


2. Any corrections to pre-filed Testimony shall be explained at the hearing prior 


to a witness being cross-examined and shall be accompanied by a signed 


corrected version of the Testimony. 


Felicia L. Orth. Hearing Officer 


25H724 







CERTIFICATE OF SERVICE 


I hereby certify that I have e-mailed a true and correct copy of the foregoing 
PREHEARING ORDER on this 18th day of August, 2016, to the following: 


E-m ailed 
Felicia Orth 
orthf@yahoo.com 
Hearing Officer 


E-m ailed 
Carol M. Parker, Assistant City Attorney, 
Air Quality Program 
cparker@cabg .gov 
Counsel for Petitioner 


NOTICE TO PERSONS WITH DISABILITIES: If you have a disability and require special assistance to 
participate in this process, please call311 (Voice) and special assistance will be made available to you to 
receive any public meeting documents, including agendas and minutes. ITY users may request special 
assistance by calling 1-800-659-8331. 







STATE OF NEW MEXICO 
ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD 


IN THE MATTER OF THE PETITION TO AMEND 
20.11.49 NMAC, EXCESS EMISSIONS AQCB Petition No. 2016-3 


Environmental Health Department, 
City of Albuquerque, Petitioner. 


AFFIDAVIT OF PUBLICATION AND NOTICE OF FILING 


I, Andrew Daffern, Hearing Clerk for the Albuquerque- Bernalillo Air Quality Control 


Board (Air Board), certify that notice of the hearing in this matter was published on July 29, 


2016 in the Albuquerque Journal (Exhibits 1 and 2) and the New Mexico Register (Exhibits 3 


and 4). On the same day that the above notices were published, notice of hearing was distributed 


by email to the list serve of the Air Board (Exhibits 5, 6, and 7), which includes members of the 


public who have requested notification of rulemaking actions and other Air Board events. On the 


date the petition for regulatory change was filed, June 27, 2016, notice of the petition filing was 


distributed to the Air Board list serve (Exhibits 8, 9, and 10). 


Please take notice that proof of notice for this hearing has been filed. The above Exhibits, 


1 through 10, are attached to this document. 
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At the time of filing, the affidavit of publication from the Albuquerque Journal was not 


yet available. It will be filed with the Air Board upon receipt. 


Respectfully submitted, 


Andrew Daffern, 
Hearing Clerk 
Air Quality Program 
Environmental Health Department 
P.O. Box 1293 
One Civic Plaza NW, Room 3023 
Albuquerque, New Mexico 87103 







CERTIFICATE OF SERVICE 


I hereby certify that I have e-mailed a true and correct copy of the foregoing 
AFFIDAVIT OF PUBLICATION AND NOTICE OF FILING on this 261


h day of August, 2016, 
to the following: 


E-mailed 
Felicia Orth 
orthf@yahoo.com 
Attorney for Air Quality Control Board 


E-m ailed 
Carol M. Parker, Assistant City Attorney, 
Air Quality Program 
g>arker@cabg.gov 
Counsel for Respondent 







Exhibit 1 


Exhibit 2 


Exhibit 3 


Exhibit 4 


Exhibit 5 


Exhibit 6 


Exhibit 7 


Exhibit 8 


Exhibit 9 


Exhibit 10 


EXHIBIT LIST 


Ad proof/order Confirmation for publication of hearing notice in 


Albuquerque Journal 


Legal notice of hearing, published in online edition of Albuquerque 


Journal, July 29, 2016 


Invoice for publication of hearing notice in New Mexico Register 


Legal notice of hearing, published in New Mexico Register, July 29, 2016 


Legal notice of hearing, distributed to Air Board list serve, July 29, 2016 


Confirmation of email distribution of hearing notice to Air Board list serve 


List of email addresses of recipients of hearing notice sent to Air Board 


list serve 


Notice of petition filing, sent to Air Board list serve, June 27, 2016 


Confirmation of email distribution of petition filing notice 


List of email addresses of recipients of petition filing notice 
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ALBUQUERQUE~ERNAUL~ 
COUNTY AIR QUALITY 


OOtmiOLBOARD 
NOTICE OF HEARING 


TO CONSIDER ADOPTION OF 
PROPOSal AMEMOMENTS 
TO 20.11.41 NIIAC, EXCESS 


EIISSIONS 


On Wedr!e&dar. S&lltaTber 14, 
:0016, 111 5:30 l'M, Ill! Aluj.l!r· 
(l.le-8ernalll0 Counly Ai OJaUy 
Oonlrol Boald i)ir Ballld) r.iH hold 
a publl: hearing In the Vn::ert E. 
GriegO CllaJI'Oers IOcalett in lhe
basEmsnl lawl of lhB Atujuar· 
~-8emaYio Oounly Gateml!lflli 
Cenle!, Olio CMc Plaza NW, AI· 
tu,urm;r.~~~, Nt.l. The he~ lliN 
i!dd~M a pedtlan fer reg.Jia&lry 
e11aroe rrom lhe Citr at ~~ 
~. Err.irtm111niBJ ltaath Dapan
rnent [EHD~ piq)C)$1ng 10 adopt 
aJ"ntnclmeniS to 20 11 A9 NMAC, 
Ellceas Emi&sic:m and requa&t 
tla1 the U.S. Emlronmefllal Pro
lectiOII /l.glll'q (EPA) Wi1IMII&W 
lha1 II!PIIlian in a an~*f !rom 
t>e Ai~ - llefnalllo 
County palion of the New Malico 
Stale l~i:Jn Plan (SIP) 
lor air q.~Bity. 


FDik:wi1g the haafi119- the Air 
bll • lis leQIJar mOTmy meel· 
ing hi ume -ill i& al:piM:Ied 
10 con!li:ler adopllng lhe amm 
ll'leOII. The fQencla fer lht l'egllillr 
11'10n1hlr mawno ..a IMI Yiewab1a 
Sl leasl 72 hun In actta-lce ollhl!' 
ll'loeiiOg a1 "'*:(1-.ca~ 
(IOl'l'alquaiyl 
lir-qualllr-CDntrol-baard'et~enl&' 
~r-14-201 Uoar·qua1lf· 
coroul-bolrd-maa~. 


On t.li'j 22, 2015, lhe EPA linal· 
izad sn actian req..rrg 3S &ta1a& 
10 remo>"e SIP pnMIIn on alllr· 
II'IIIMI deltnses 101 ~ trnit· 
Iiana amg Dlup. &hulllown, 
rnl mall.rd011 ol a ladlllt. EPA 
has delenmhed thai such aHimla· 
~va dslanaa jnYi&iana. including 
!hOse r~CW~In ~ In Altl.que!Q.Ie 
and Bernalllo CCu'lly. are IIJI· 
lilll1ially lnadi!CJIIII8 10 meet lhe 
reQUiremenls ol tie ledel8l Clean 
Air Ad. 


lhe Cily ot AJWQuerque EN<Iron
msnlal Hsaltl OapaMMin~ Air 
Ouallfr flollgram, plana 10 axrply 
wm this re~~etal requ~emetll br 
~ing an amended '11111ion ol 
:00.11.49 NW.C, EJooasa Emis
sions. 


The l'lillc Re>lew Drab at 1ht 
wnended zn. 11.49 NIMC may be
rel'iewed during ~- buline&& 
l'al11 &!the EIMrorrnental Health 
Oel)al1men~ Olle CMc Piau, NW, 
Still! 3023. ~rq.Je. Nt.l 
87102. Copies of 1he FUllc Re· 
'IilJa' Draft fl'lb be oblane:t br 
corta:ting Andrew OaHam, Air 
Ouall!r Coolrd 8oalll U.llon. at 
(505) '168·2&11 or adalremOca~ 
~- The Publi:. Review Draft and 
EHD's peM!on lor ~ 
charqe can also 1» rDord on the
web &ita at EHD, A'r Ouallfr Pro
gram, 111: fiR~JIWoii'W.cabq.go\'1 
arquallyo'air-qualityo(t)tllrd·boani' 
li:xunantll' 
ehds-pellllon-10-~·20-tt-49· 
nrnao-PCHii·an>issions·and·requ 
est·ha-nmova~lran>-the-Biale~~ 
ementation'f)l!(l¢1. 


r the Ai' Board adopts the ami!OO
ments. EHD askS that hi Air 
D.-.-..1 ......... .; .... .,._......,.~ .. I:DJ. 
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~,;.;;;~"'h Cl~~e-.20~11:49 
NI.II.C ~om !he SIP. 


The hearing on lrl!l propo!led JegJ
Ialcr~ CflaiiiJe Wll be (l)llijuelecJ in 
..:mrdanca will! N~ISA 1978 § R 
2-&; City d Ab.querq.Je .lcin; Air 
au.1rr cn01 bll Ofdnai\OC. 
ROA § 9-5-1-6. ~i:ln af Reg.~· 
!allons, Nolloe an:j H~: 
Bcrnamo County l>dinance, 5ec· 
Don 30-35, Alfpti:rl o1 l!egJla
~ons. Notioe and tlearinos; 11-:1 21> 
11.82 N~IM:, Ruletnak~ 
PrOCEKIUI'fi-M OJahy C<rnld 
Bort\1. 


AU inlaresled pa1110f11 .,;1 be ~;ivan 
a reast.'tlallle CJ»JIOI\JIIt/ ~ lhe
h9aring 10 &ubmH reiMrn 6'1i· 
dance, data, ViftB a00 llpJ
tnenl$, orarr 01 In wrillng, ro lnlro· 
lix:e mbils, and Ill examne wil· 
nassea. lnll!re!llad persons lllll'f 
presenl lechnie:al ~ non-tedlrlcal 
fS!IimCIT[. 


Pl:rsons Wisl'iflil to ~ l&ehni· 
cal l&&limany mu&l fill '11th tha 
h9aring dErk a ....-. notk:e d ln-
1001 (NOIIIO ~ 110 by 500 p.rn. 01' 
TuKday, AuJu&t 311, 2016. Tha 
COitact lnhlmi81i011 br the -ring 
deill iS: M:lrew Dallenn, AT Qual~ 
1y Conl!ol Bllllld Ullisoo, ErwifDn. 
menral Heallh flepal~Jnierd, One 
CMc Plaza, NW, Suil1 3023, Ab.i· 
q.JII!QJE!. NIKII t.laJ.i:o 87102. 


A& required Ill' 20. 11.Bt20 
NI.II.C.Iha NOI &hal: 


(1) iclenlifr lllo pmcn fer WIIOm 
lha -.itn&H!HI wli111Aly; 
(2) ldelllil)' eech ledrlcal ...,.,._ 
lha1 111o pa111111 irtJencl5 1D pre&snl 
and BIBI8 file lpMifiCIIIilllll gt th& 
wllrles$, ~udno a desclilldo" ot 
lhar tducalion IWI work IJaclo;. 
lJIIIRi; 
(3) ~uele a copf ollhe direct let
•mtr'rJ' 01 each lacllnitll Mines& 
and BIBI8 file ariqlal&d linlion 
olthe letlitnony ol lhC wlrtes$; 
(4) i'dudlllhe IBat 01 any recom
mended madllcalians 10 the pro
poso:~ teO'Ja!D'y Cl'lange; 
(5) 1&1111111 anad1 B1 !XVIWI and 
1!1 (qlies ollilllllhlblls anllclpaled 
10 be Cllllted by lhC !*SOn allhll' 
h9arino. incUi~ BITt ~&Eid 
a111emen1 of reasons b aclopllon 
011\Jies;and 
(6) be IBIYIII 1111 th& p!llitionar. if 
the ~menl Is an 1()1 filed bt 
ar1)' per1011 01htr llwl fie pelllcn· 
er. 


M NOI 11\JS! also IOibw lhll fling 
and BIMDB IIH!uirernaniB af 20.11. 
82.t&I&IAC. 


A& pn:Mdad boj 20.11.8222 
NI.I,.,C, any member cllhe goeneral 
~lc mar pre8BI'II non-tsarical 
DI!SiimCITf at tha ~- Na pra
nolilctllon iS requltetJ 10 f)l'etenl 
non·tschrical IIIAmorly. Nrf 
member af the public lllll'f also al· 
Bel e~ls in ¢Citiii8CiiOn wlfl rocn
·lachnicS 11Airorly. as lono as. 
lha exhlbh Is I'd undAy repelilious 
01 he le!OII'O'II'. A membef or lhe 
ganaral ~lc .to ...... ICJ &J.b. 
rnt a ncn-technbll rdlan stale
men! lor lhe reoorcl ill lieu rJ or.w 
fS!IimCIT[ shall tia 111& llrinan 
ata!Smenl priQI' 10 lhe hl!llfll, or 
sutrnt II al flO llea~ng. Wrllen 
stJWomanls subfrVIIlld prior Ia m .. 
hearing may lle dre<:MI:I 10 the 
hearing clOt!<, Anlhw Dalfem, at 
lha abova oontacl mormalicn. 


foQTJCE FOR PERSON WITH 
DISABILITIES OR SPECIAL 
NEEDS: It you have a dls:ablllr or 
rBQIJire special assimnoe lo par· 
ocPs~a. induclirl;j lrlnalaloo' 
lnlerflfellllll)'l ~ce. 01 ~- ot 
<WTr aguroas. rrinule$. or Clh9l 
p.tllc rnee1rg documents.. pease 
ecrt.a:t MOre. Oenenn, t"ea~ng 
clark, by 500 p.m. 0'1 Tuii&Ciay, 
~ 30. 2.:)16, a! l5t.61 m. 
';Wl1 t'W sutaltHft~ l'tft~l n'Y 
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Published in the Albuquerque Journal on Friday July 29, 2016 


ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD NOTICE OF HEARING 
TO CONSIDER ADOPTION OF PROPOSED AMENDMENTS TO 20.11.49 NMAC, EXCESS 
EMISSIONS On Wednesday, September 14,2016, at 5:30PM, the Albuquerque-Bernalillo County Air 
Quality Control Board (Air Board) will hold a public hearing in the Vincent E. Griego Chambers located in 
the basement level of the Albuquerque-Bernalillo County Government Center, One Civic Plaza NW, 
Albuquerque, NM. The hearing will address a petition for regulatory change from the City of Albuquerque, 
Environmental Health Department (EHD), proposing to adopt amendments to 20.11.49 NMAC, Excess 
Emissions and request that the U.S. Environmental Protection Agency (EPA) withdraw that regulation in its 
entirety from the Albuquerque Bernalillo County portion of the New Mexico State Implementation Plan (SIP) 
for air quality. Following the hearing, the Air Board at its regular monthly meeting the same evening is 
expected to consider adopting the amendments. The agenda for the regular monthly meeting will be viewable 
at least 72 hours in advance of the meeting at http://www.cabq.gov/airquality/ air-quality-control
board/events/ september-14-2016-air-quality- control-board-meeting. On May 22,2015, the EPA finalized an 
action requiring 36 states to remove SIP provisions on affirmative defenses for excess emissions during 
startup, shutdown, and malfunction of a facility. EPA has determined that such affmnative defense provisions, 
including those now in effect in Albuquerque and Bernalillo County, are substantially inadequate to meet the 
requirements of the federal Clean Air Act. The City of Albuquerque Environmental Health Department, Air 
Quality Program, plans to comply with this federal requirement by proposing an amended version of 20.11.49 
NMAC, Excess Emissions. The Public Review Draft of the amended 20.11.49 NMAC may be reviewed 
during regular business hours at the Environmental Health Department, One Civic Plaza, NW, Suite 3023, 
Albuquerque, NM 87102. Copies of the Public Review Draft may be obtained by contacting Andrew Daffern, 
Air Quality Control Board Liaison, at (505) 768-2601 or adaffern@cabq.gov. The Public Review Draft and 
EHD's petition for regulatory change can also be found on the web site ofEHD, Air Quality Program, at: 
http://www.cabq.gov/ airquality/air-quality-control-board/ documents/ ehds-petition-to-amend-20-11-49-
nmac-excess-emissions-and-request-its-removal-from-the-state-implementation-plan. pdf. If the Air Board 
adopts the amendments, EHD asks that the Air Board authorize a request to EPA to remove the entire 
20.11.49 NMAC from the SIP. The hearing on the proposed regulatory change will be conducted in 
accordance with NMSA 1978 74-2-6; City of Albuquerque Joint Air Quality Control Board Ordinance, ROA 
9-5-1-6, Adoption of Regulations, Notice and Hearing; Bernalillo County Ordinance, Section 30-35, 
Adoption of Regulations, Notice and Hearings; and 20.11.82 NMAC, Rulemaking ProceduresAir Quality 
Control Board. All interested persons will be given a reasonable opportunity at the hearing to submit relevant 
evidence, data, views and arguments, orally or in writing, to introduce exhibits, and to examine witnesses. 
Interested persons may present technical or non-technical testimony. Persons wishing to present technical 
testimony must file with the hearing clerk a written notice of intent (NOI) to do so by 5:00p.m. on Tuesday, 
August 30, 2016. The contact information for the hearing clerk is: Andrew Daffern, Air Quality Control 
Board Liaison, Environmental Health Department, One Civic Plaza, NW, Suite 3023, Albuquerque, New 
Mexico 87102. As required by 20.11.82.20 NMAC, the NOI shall: ( 1) identify the person for whom the 
witness(es) will testify; (2) identify each technical witness that the person intends to present and state the 
qualifications of the witness, including a description of their education and work background; (3) include a 
copy of the direct testimony of each technical witness and state the anticipated duration of the testimony of 
that witness; (4) include the text of any recommended modifications to the proposed regulatory change; (5) 
list and attach an original and 15 copies of all exhibits anticipated to be offered by that person at the hearing, 
including any proposed statement of reasons for adoption of rules; and ( 6) be served on the petitioner, if the 
document is an NOI filed by any person other than the petitioner. An NOI must also follow the filing and 
service requirements of 20.11.82.16 NMAC. As provided by 20.11.82.22 NMAC, any member of the general 
public may present non-technical testimony at the hearing. No prior notification is required to present non-
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technical testimony. Any member of the public may also offer exhibits in connection with non-technical 
testimony, as long as the exhibit is not unduly repetitious of the testimony. A member of the general public 
who wishes to submit a non-technical written statement for the record in lieu of oral testimony shall file the 
written statement prior to the hearing, or submit it at the hearing. Written statements submitted prior to the 
hearing may be directed to the hearing clerk. Andrew Daffern, at the above contact information. NOTICE 
FOR PERSON WITH DISABILITIES OR SPECIAL NEEDS: If you have a disability or require special 
assistance to participate, including translation/interpretation service, or review of any agendas, minutes, or 
other public meeting documents, please contact Andrew Daffern, hearing clerk, by 5:00p.m. on Tuesday, 
August 30,2016, at (505) 768-2601, or adaffern@cabq.gov. TTY users requiring special assistance may call 
the New Mexico Relay at 1-800-659-8331. Journal: July 29,2016 
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Notices of Rulemaking and Proposed Rules 
ALBUQUERQUE


BERNALILLO COUNTY 
AIR QUALITY CONTROL 


BOARD 


Notice of Hearing to Consider 
Adoption of Proposed Amendments 


to 20.11.49 NMAC, Excess 
Emissions 


On Wednesday, September 14, 
2016, at 5:30 PM, the Albuquerque
Bernalillo County Air Quality Control 
Board (Air Board) will hold a public 
hearing in the Vincent E. Griego 
Chambers located in the basement 
level of the Albuquerque-Bernalillo 
County Government Center, One 
Civic Plaza NW, Albuquerque, NM. 
The hearing will address a petition 
for regulatory change from the City 
of Albuquerque, Environmental 
Health Department (EHD), proposing 
to adopt amendments to 20.11.49 
NMAC, Excess Emissions and 
request that the U.S. Environmental 
Protection Agency (EPA) withdraw 
that regulation in its entirety from 
the Albuquerque -Bernalillo County 
portion of the New Mexico State 
Implementation Plan (SIP) for air 
quality. 


Following the hearing, the Air Board 
at its regular monthly meeting the 
same evening is expected to consider 
adopting the amendments. The agenda 
for the regular monthly meeting 
will be viewable at least 72 hours 
in advance of the meeting at http:// 
www.cabq.gov/airquality/air-quality
control-board/events/september-
14-20 16-air-quality-control-board
meeting. 


On May 22, 2015, the EPA finalized 
an action requiring 36 states to 
remove SIP provisions on affirmative 
defenses for excess emissions during 
startup, shutdown, and malfunction 
of a facility. EPA has determined that 
such affirmative defense provisions, 
including those now in effect in 
Albuquerque and Bernalillo County, 
are substantially inadequate to meet 


the requirements of the federal Clean 
Air Act. 


The City of Albuquerque 
Environmental Health Department, 
Air Quality Program, plans to comply 
with this federal requirement by 
proposing an amended version of 
20.11.49 NMAC, Excess Emissions. 


The Public Review Draft of the 
amended 20.11.49 NMAC may be 
reviewed during regular business 
hours at the Environmental Health 
Department, One Civic Plaza, NW, 
Suite 3023, Albuquerque, NM 87102. 
Copies of the Public Review Draft 
may be obtained by contacting 
Andrew Daffern, Air Quality Control 
Board Liaison, at (505) 768-2601 
or adaffern@cabq.gov. The Public 
Review Draft and EHD's petition for 
regulatory change can also be found 
on the web site ofEHD, Air Quality 
Program, at: http://www.cabq.gov/ 
airquality /air-quality-control-board/ 
documents/ehds-petition-to-amend-
20-11-49-nmac-excess-emissions
and-request-its-removal-from-the
state-implementation-plan. pdf. 


If the Air Board adopts the 
amendments, EHD asks that the Air 
Board authorize a request to EPA to 
remove the entire 20.11.49 NMAC 
from the SIP. 


The hearing on the proposed 
regulatory change will be conducted 
in accordance with NMSA 1978 
§ 74-2-6; City of Albuquerque 
Joint Air Quality Control Board 
Ordinance, ROA § 9-5-1-6, Adoption 
of Regulations, Notice and Hearing; 
Bernalillo County Ordinance, Section 
30-35, Adoption of Regulations, 
Notice and Hearings; and 20.11.82 
NMAC, Rulemaking Procedures-Air 
Quality Control Board. 


All interested persons will be given a 
reasonable opportunity at the hearing 
to submit relevant evidence, data, 
views and arguments, orally or in 
writing, to introduce exhibits, and 
to examine witnesses. Interested 


persons may present technical or non
technical testimony. 


Persons wishing to present technical 
testimony must file with the hearing 
clerk a written notice of intent (NOI) 
to do so by 5:00p.m. on Tuesday, 
August 30, 2016. The contact 
information for the hearing clerk is: 
Andrew Daffern, Air Quality Control 
Board Liaison, Environmental Health 
Department, One Civic Plaza, NW, 
Suite 3023, Albuquerque, New 
Mexico 87102. 


As required by 20.11.82.20 NMAC, 
the NOI shall: 


(I) identify the person for whom the 
witness( es) will testify; 
(2) identify each technical witness 
that the person intends to present and 
state the qualifications of the witness, 
including a description of their 
education and work background; 
(3) include a copy of the direct 
testimony of each technical witness 
and state the anticipated duration of 
the testimony of that witness; 
( 4) include the text of any 
recommended modifications to the 
proposed regulatory change; 
(5) list and attach an original and 15 
copies of all exhibits anticipated to be 
offered by that person at the hearing, 
including any proposed statement of 
reasons for adoption of rules; and 
(6) be served on the petitioner, if 
the document is an NOI filed by any 
person other than the petitioner. 


An NOI must also follow the 
filing and service requirements of 
20.11.82.16 NMAC. 


As provided by 20.11.82.22 NMAC, 
any member of the general public 
may present non-technical testimony 
at the hearing. No prior notification 
is required to present non-technical 
testimony. Any member of the public 
may also offer exhibits in connection 
with non-technical testimony, as long 
as the exhibit is not unduly repetitious 
of the testimony. A member of the 
general public who wishes to submit 
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a non-technical written statement for 
the record in lieu of oral testimony 
shall file the written statement prior 
to the hearing, or submit it at the 
hearing. Written statements submitted 
prior to the hearing may be directed to 
the hearing clerk, Andrew Daffern, at 
the above contact information. 


NOTICE FOR PERSON WITH 
DISABILITIES OR SPECIAL 
NEEDS: If you have a disability 
or require special assistance to 
participate, including translation/ 
interpretation service, or review 
of any agendas, minutes, or other 
public meeting documents, please 
contact Andrew Daffern, hearing 
clerk, by 5:00 p.m. on Tuesday, 
August 30, 2016, at (505) 768-2601, 
or adaffern@cabq.gov. TTY users 
requiring special assistance may call 
the New Mexico Relay at 1-800-659-
8331. 


FINANCE AND 
ADMINISTRATION, 
DEPARTMENT OF 


Notice of Proposed Rule Making 


The New Mexico Community 
Development Council (Council) 
through the Department of Finance 
and Administration gives notice that 
the Council will conduct a public 
hearing at Room 317 of the New 
Mexico State Capitol, 411 State 
Capitol, Santa Fe, New Mexico on 
Wednesday, October 19,2016, at 
10:00 a.m. The purpose of the public 
hearing will be to obtain input to the 
proposed amendments to 2.110.2 
NMAC Small Cities Community 
Development Block Grant. 


Interested individuals are encouraged 
to submit comments during the 
Public Comment Period from 
August 1, 2016 through August 31, 
2016. Interested individuals may 
submit written comments to Jolene 
Slowen, Bureau Chief, Community 
Development Bureau, Local 
Government Division, Department of 
Finance and Administration, via email 
at JoleneM.Slowen@state.nm.us, fax 


(505)827-4948, or directed to Ms. 
Slowen at Department of Finance and 
Administration, Local Government 
Division, Bataan Memorial Building 
Room 202, Santa Fe, New Mexico 
87501. 


Copies of the proposed rules may be 
accessed on the Department's website 
http://www.nmdfa.state.nm.us/, or 
obtained from Ms. Slowen by calling 
(505) 827-4974. 


Individuals with disabilities who 
require this information in an 
alternative format or need any form 
of auxiliary aid to submit comment 
are asked to contact Ms. Slowen as 
soon as possible. The Department 
of Finance and Administration 
requires at least ten (10) days advance 
notice to provide requested special 
accommodations. 


GENERAL SERVICES 
DEPARTMENT 


Notice of Proposed Rulemaking 


The New Mexico General Services 
Department, State Purchasing 
Division, ("GSD" or "Department") 
hereby gives notice that the 
Department will conduct a public 
hearing as indicated to obtain input on 
the repealing of the current rule and 
replacing it with the following rule: 


1.4.1.94 NMAC "CHIEF 
PROCUREMENT OFFICER 
REGISTRATION AND 
CERTIFICATION" 


The proposed rules have been 
published and are also posted for 
public view on the State Purchasing 
Division website: http://www. 
generalservices.state.nm.us/ 
statepurchasing/. A public hearing 
regarding the rules will be held on 
Thursday, September 15, 2016 in the 
ground floor Bid Room, Montoya 
Building, 1100 St. Francis Drive, 
Santa Fe, New Mexico 87505. The 
time for the hearing on the proposed 
rules is 3:30P.M. MST. 


Interested individuals may testify at 
the public hearing or submit written 
comments regarding the proposed 
rulemaking relating to 1.4.1.94 
NMAC "CHIEF PROCUREMENT 
OFFICER REGISTRATION 
AND CERTIFICATION" to Mark 
Hayden, State Purchasing Division, 
Bureau Chief, New Mexico General 
Services Department, Room 2016, 
1100 St. Francis Drive, Santa Fe, New 
Mexico 87505 or Mark.Hayden@ 
state.nm.us, 505-827-2331, fax 505-
827-2484. Written comments must 
be received no later than 5:00PM on 
September 9, 2016. 


The proposed rulemaking actions 
specific to the State Purchasing 
Division may be accessed on the 
Division's website http://www. 
generalservices.state.nm.us/ 
statepurchasing/ or obtained from 
Mark Hayden (contact information 
provided above). 


Individuals with disabilities who 
require this information in an 
alternative format or need any form of 
auxiliary aid to attend or participate 
in this hearing are asked to contact 
Mark Hayden as soon as possible. 
The Department requests at least 
seven days advanced notice (by 
close of business on September 9, 
2016) for requests regarding special 
accommodations. 


PUBLIC REGULATION 
COMMISSION 


Notice of Proposed Rulemaking 


CASE NO. 16-00003-UT 


The Public Regulation Commission 
("PRC" or "Commission") gives 
notice of its initiation of a proposed 
rulemaking promulgating revisions 
to Rule 17.11.23 NMAC concerning 
Retail Service Pricing Standards 
for Mid-Size Carriers. 


Copies of the Order Initiating 
Rulemaking containing additional 
information, a copy of the proposed 
rule (which includes alternative 







From: Albuqyeroye - Bernalillo Coynty Ajr QualitY Control Board 
Merta. Ed L To: 


Subject: Notice of Hearing, 20.11.49 NMAC, Excess Emissions 
Friday, July 29, 2016 6:43:40 PM Date: 


On Wednesday, September 14, 2016, at 5:30PM, the 
Albuquerque-Bernalillo County Air Quality Control Board (Air 
Board) will hold a public hearing in the Vincent E. Griego 
Chambers located in the basement level of the Albuquerque
Bernalillo County Government Center, One Civic Plaza NW, 
Albuquerque, NM. The hearing will address a petition for 
regulatory change from the City of Albuquerque, Environmental 
Health Department (EHD), proposing to adopt amendments to 
20.11.49 NMAC, Excess Emissions and request that the U.S. 
Environmental Protection Agency (EPA) withdraw that 
regulation in its entirety from the Albuquerque - Bernalillo 
County portion of the New Mexico State Implementation Plan 
(SIP) for air quality. 


Following the hearing, the Air Board at its regular monthly 
meeting the same evening is expected to consider adopting the 
amendments. The agenda for the regular monthly meeting will 
be viewable at least 72 hours in advance of the meeting at 
http://www .cabq.gov /airquality/air-quality-control
board/events/september-14-20 16-air-quality-control-board
meeting. 


On May 22,2015, the EPA fmalized an action requiring 36 
states to remove SIP provisions on affirmative defenses for 
excess emissions during startup, shutdown, and malfunction of a 
facility. EPA has determined that such affirmative defense 
provisions, including those now in effect in Albuquerque and 
Bernalillo County, are substantially inadequate to meet the 
requirements of the federal Clean Air Act. 


The City of Albuquerque Environmental Health Department, 
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Air Quality Program, plans to comply with this federal 
requirement by proposing an amended version of 20.11.49 
NMAC, Excess Emissions. 


The Public Review Draft of the amended 20.11.49 NMAC may 
be reviewed during regular business hours at the Environmental 
Health Department, One Civic Plaza, NW, Suite 3023, 
Albuquerque, NM 87102. Copies of the Public Review Draft 
may be obtained by contacting Andrew Daffern, Air Quality 
Control Board Liaison, at (505) 768-2601 or 
adaffern@cabq.gov. The Public Review Draft and EHD's 
petition for regulatory change can also be found on the web site 
ofEHD, Air Quality Program, at: 
http:Uwww.cabq.govlairqualitylair-quality-control
board/documents/ehds-petition-to-amend-20-11-49-nmac
excess-emissions-and-req.uest-its-remoyal-from-the-state
implementation-plan.pdf 


If the Air Board adopts the amendments, EHD asks that the Air 
Board authorize a request to EPA to remove the entire 20.11.49 
NMAC from the SIP. 


The hearing on the proposed regulatory change will be 
conducted in accordance with NMSA 1978 § 74-2-6; City of 
Albuquerque Joint Air Quality Control Board Ordinance, ROA 
§ 9-5-1-6, Adoption of Regulations, Notice and Hearing; 
Bernalillo County Ordinance, Section 30-35, Adoption of 
Regulations, Notice and Hearings; and 20.11.82 NMAC, 
Rulemaking Procedures-Air Quality Control Board. 


All interested persons will be given a reasonable opportunity at 
the hearing to submit relevant evidence, data, views and 
arguments, orally or in writing, to introduce exhibits, and to 
examine witnesses. Interested persons may present technical or 
non-technical testimony. 


Persons wishing to present technical testimony must file with 
the hearing clerk a written notice of intent (NOI) to do so by 
5:00p.m. on Tuesday, August 30, 2016. The contact 
information for the hearing clerk is: Andrew Daffern, Air 
Quality Control Board Liaison, Environmental Health 
Department, One Civic Plaza, NW, Suite 3023, Albuquerque, 
New Mexico 87102. 


As required by 20.11.82.20 NMAC, the NOI shall: 


( 1) identify the person for whom the witness( es) will testify; 
(2) identify each technical witness that the person intends to 
present and state the qualifications of the witness, including a 
description of their education and work background; 
(3) include a copy of the direct testimony of each technical 







witness and state the anticipated duration of the testimony of 
that witness; 
( 4) include the text of any recommended modifications to the 
proposed regulatory change; 
( 5) list and .attach an original and 15 copies of all exhibits 
anticipated to be offered by that person at the hearing, including 
any proposed statement of reasons for adoption of rules; and 
(6) be served on the petitioner, if the document is an NOI filed 
by any person other than the petitioner. 


An NOI must also follow the filing and service requirements of 
20.11.82.16 NMAC. 


As provided by 20.11.82.22 NMAC, any member of the general 
public may present non-technical testimony at the hearing. No 
prior notification is required to present non-technical testimony. 
Any member of the public may also offer exhibits in connection 
with non-technical testimony, as long as the exhibit is not 
unduly repetitious of the testimony. A member of the general 
public who wishes to submit a non-technical written statement 
for the record in lieu of oral testimony shall file the written 
statement prior to the hearing, or submit it at the hearing. 
Written statements submitted prior to the hearing may be 
directed to the hearing clerk, Andrew Daffern, at the above 
contact information. 


NOTICE FOR PERSON WITH DISABILITIES OR SPECIAL 
NEEDS: If you have a disability or require special assistance to 
participate, including translation/interpretation service, or 
review of any agendas, minutes, or other public meeting 
documents, please contact Andrew Daffern, hearing clerk, by 
5:00p.m. on Tuesday, August 30, 2016, at (505) 768-2601, or 
adaffern@cabq.gov. TTY users requiring special assistance may 
call the New Mexico Relay at 1-800-659-8331. 


City of Albuquerque, One Civic Plaza NW, Albuquerque, NM 87102 
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Minturn, Mike 


Sanchez, Mark 


Martin 


Constant Contact 


kumba01 @earthlink.net 


lgurule3@comcast.net 


loralucero@aol.com 


: lotero61 @msn.com 


: lpacias@ydinm.org 


lrose@montand.com 


lrsims@cabq.gov 


lsonntag@cabq.gov 


lthomas@geraldmartin.com 


ltollefson@mrcog-nm.gov 


lynne@naiopnm.org 


maledo@cabq.gov 


mffiedler@tecoenergy.com 


marcelle.vanreenen@hazair.com 


mark.cubbage@americangypsum.com 


mcarstens@deltapower.com 


mdavis@abqjournal.com 


mdear@cabq.gov 


melissa.clark.8@us.af.mil 


mleonard@cabq.gov 


mltorrez@cabq .gov 


mmenache@salud.unm.edu 


i mminturn2@comcast.net 


1 
moisessanchez@terra.cl 


i mpenvironmental@msn.com 


mpf@stateside.com 


msalazar@bernco.gov 


msalazar@mercury.bernco.gov 


msanchez@cabq.gov 


msbianca@sneej.org 


mschluep@alliantenv.com 
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nmcga@nmagriculture.org 


New Mexico PIRG r nmpirg@pirg.org 


nnorem@pnm.com 


nnoren@pnm.com 


orlando_r@msn.com 


i 
oziewinter@yahoo.com 


Burt, Paul paul.burt@krqe.com 


Layer, Paul I paul.layer@frenchmortuary.com 


Silverman, Paul paul.silverman@geltmore.com 


pchandler@bernco.gov 


Penland, Catherine penland.catherine@epa.gov 


Grice, Patty pgrice6622@aol.com 


phalajian@modrall.com 


planner@co.valencia.nm.us 


poienvir@nm .net 


' Puckett, Paul ppuckett@cabq.gov 


Wade, Paul pwade@classonetech.com 


i Matthew, Ray ray.matthew@state.nm.us 


Rennie, Sandra rennie.sandra@epa.gov 


! Eyerman, Regan 


Bates, Rita 


rjcroninnm@comcast.net 


rmcclannahan@abqjournal.com 


robby@swop.net 


robrootie@yahoo.com 


rogerp@bernco.gov 


rogerp@mercury.bernco.gov 


romero.rosemary@gmail.com 


Polisar, Roger rpolisar@cabq.gov 


New Mexico Horse Council ; nmhc@swcp.com 


rwilliams@classonetech.com 


, sfinch@shomaker.com 


Fish, Sandy ; sfish@mercury.bernco.gov 


--·- ... -~~.. ..... ___ --·· 
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Shar, Alan 


Spruiell, Stanley 


Ross, Stephanie 


Lucero, Steven 


. Mustafa, Sufi 


Scharmen, Thomas 


Menicucci, Tom 


Keiser, Butch 


·Young, Carl 


Horn, Claudette 


Johnson, Todd 


Ehlers, Susanna 


Herrera, Dolores 


Cuevas, Andria 


Medina, Dayana 


Rein-Borunda, Cheryl 


Walser, John 


Sanchez, Ken 


Garduno, Rey 


Cook. Michael 


Constant Contact 
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· shar.alan@epamail.epa.gov 


1 shgutierre@bernco.gov 


simon@alibi.com 


slacy@doeal.gov 


spruiell.stanley@epamail.epa.gov 


sricdon@earthlink.net 


, sricpaul@earthlink.net 


stephanie.ross@thomsonreuters.com 


stevenlucero@cabq.gov 


sufi.mustafa@state.nm.us 


swarfield@cabq.gov 


swngaikido@yahoo.com 


tagarcia@cabq.gov 


thomas.scharmen@state.nm.us 


tlucero@bernco.gov 


tlucero@mercury.bernco.gov 


tmenicucci@cabq.gov 


todil@mckennalong.com 


tomasita@swop.net 


toomuchdust@swcp.com 


trailsmgmt@aol.com 


wacorrals@msn.com 


wcs@modrall.com 


west.regtxt@thomson.com 


wkeiser@cabq.gov 


yasmeen@mrgcd.com 


claudette.horn@pnmresources.com 


todd.johnson@mvdnow.com 


sehlers@fs.fed .us 


dherrera@bernco.gov 


· andria.cuevas.1 @us.af.mil 


· medina.dayana@epamail.epa.gov 


· crein-borunda@cabq.gov 


walser.john@epamail.epa.gov 


kensanchez@cabq.gov 


reygarduno@cabq.gov 


mcook@cabq.gov 
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Jones, Tru<ly 


O'Brien, Wendy 


Berry, Richard 


Gilman, Connie 


Avery, Penny 


· Berge, Jonas 


Robbins, Tessia 


Delapp, Robin 


Jones, Elizabeth 


Kistin, Naomi 


Cauthen, Bruce 


Thomas, Sara 


. Cudney-Biack, Jane 


Mohr, Ashley 


Hershberger, Vern 


lfv'iley,Adina 


Pena-Kues, Georgianna 


Hall, Brad 


Domenici, Pete 


Dolan, Diane 


Constant Cortact 


tru<lyjones@cabq.gov 


' wobrien@bernco.gov 


bccdistrict1 @bernco.gov 


ddady@bernco.gov 


kbrown@bernco.gov 


• mayorberry@cabq.gov 


csgilman@bernco.gov 


· rpavery@sandia.gov 


jonas.berge@hdrinc.com 


aerenstein@trinityconsuHants.com 


tessia.robbins@hdrinc.com 


robin.delapp@pnmresources.com 


ejones@cabq.gov 


lmknudsen@bernco.gov 


nkistinOO@comcast.net 


heather.seus@hazair.com 


asaiz@cabq.gov 


sdevel@sandia.gov 


bruce.cauthen@wnr.com 


dukecityredimix@aol.com 


tsstirrup@att.net 


mdaley@coreslab.com 


sweiner@lrri.org 


tamib@nmia.com 


sgunther@adventsolar.com 


cswanson@enservice.com 


sara.thomas@tempurproduction.com 


jcudney@cloversolutions.us 


· mohr.ashley@epamail.epa.gov 


: vhershberger@trinityconsuHants.com 


jjjennings2000@yahoo.com 


. wiley.adina@epa.gov 


, cardguardnow-contact@yahoo.com 


: brad@bhallfirm.com 


pdomenici@domenicilaw.com 


dave@radfreenm.org 


ddolan@cabq.gov 


jcmassey@bernco.gov 


mercelle.vanreenen@hazair.com 


· cityderk@cabq.gov 
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Carrasco, Andy 


Airhart, Jarrett 


Malry, Lenton 


Benavidez, Javier 


Stover, Debbie 


Mickelson, Roger 


, Williams, Mark 


Parker, Carol 


Daffern, Andrew 


, Pitre, Randy 


: Kearny, Adelia 


Aller, Tim 


·Aller, Tim 


: Salazar, Frank 


' Reynosa, Juan 
i 
, Roberts, Mary Ann 


Gray, Andrew 


~ McGonagil, Ruth 


~ Gradi, Arthur 


Bazan, Alex 


Jantz, Eric 


· Falconi-Sachs, Maia 


, Merta, Ed 


' 
: Schroder, George 


; Textor, Marise 


Easterwood, Reed 


Orth, Felicia 


Cross-Guillen, Matt 


Williams, Ed 


Lujan, George 


, Toledo, Pat 


Cordova, Lucille 


West, Patrick 


Ames, Eric 


Hale, John 


Nieto, Margaret 


LeDoux, Erica 


Peck, Jim 


Constant Contact 


seapodaca@cabq .gov 


phillycarrasco@hotmail.com 


' jarrettairhart@gmail.com 


'lmalry@q.com 


javierbenavidez@gmail.com 


dstover@downtownabq.com 


fhvharoger@aol.com 


: wmckibben@trcsolutions.com 


' 
mark.williams@pnmresources.com 


cparker@cabq .gov 


adaffern@cabq .gov 


pitre.randy@epa.gov 


akearny@nmia.com 


tja@sutinfirm.com 


tja@atlerfirm.com 


fcs@sutinfirm.com 


juan@swop.net 


gasman6940@cs.com 


AGray@quikrete .com 


RMcGonagil@gmail.com 


artagradi@gmail.com 


alexandria.bazan@mail.house.gov 


ejantz@nmelc.org 


mfs@stateside.com 


REasterwood@domenicilaw.com 


mattcg@bcplacematters.com 


edwilliams@kunm.org 


gvlujan@gmail.com 


pinkopatrick@gmail.com 


: jadeco505@gmail.com 


vw1913@centurylink.net 


. ericames17@gmail.com 


john.hale@pnmresources.com 


mnietoshogry@gmail.com 


ledoux.erica@epa.gov 


jpeck@geminirosemont.com 
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Burton, Mark 


Frank, Stephanie 


Mostoller, Lynn 


Morales, DiAnn 


Martinez, Patricia 


Miano, Michelle 


Voccio, Dick 


Rael, Marcus 


· Vllhite, Robert 


Wayland, Pauline 


Otero, Alexandria 


Janoe, Scott 


Show 500 rows per page 


Constant Contact 


. mark@abqsana.org 


· sf@stateside.com 


· lem@sutinfirm.com 


cdm@sutinfirm.com 


, menudochuy@q.com 


, mtmiano@gmail.com 


nmvmp@comcast.net 


marcus@roblesrael.com 


robert@roblesrael.com 


pauline@roblesrael.com 


alex@roblesrael.com 


scott.janoe@bakerbotts.com 


https://u.constantcontact.com/rnavmatydistu/contacts/email#reports/852105ce-23c1-4816-aa28-8c4fb11ead1c/sent 9111 







812512016 Constant Cortact 


https://u.constantcontact.com/rnavmap'distu/contacts/ernail#reports/852105ce-23c1-4816-aa28-8c4fb11ead1clsent 10111 







8125t'2016 


Product Support 


Frequently Asked Questions 


Tutorials and Guides 


Support Blog 


Contact Support 


Custom Services 


Share wlh Customer Support 


Products 


Email Marketng 


Online Survey 


Event Spot 


Social Media Marketng 


Refer a friend 
Receive a credit 


Tools 


Contacts 


Library 


Constant Ccnact 


Learning Resources 


Training 


Constant Contact Commun~y 


Hints and T1ps 


Local Seminars 


Best Practices Blog 


Live & Recorded Webinars 


Billing 


My Account 


Pricing Chart 


My Settings 


Tenns and Conditions I Privacy Statement I Anti-Spam Policy 


CopyrightC 1999-2016 Constant Contact, Inc AI Rights Reserved 


tttps:JIU.constartcorUctcom/rnavmapldistLi/cortacts/email#reports/852105ce-23c1-4815-aa28-8o4ftl11ead1c/sert 


feedback 


11/11 







From: Citv of Albyqyeraue-Ajr Oya!jtv Proo@m 
Merta. Ed L. To: 


Subject: Petition for Regulatory Change, 20.11.49 NMAC, Excess Emissions 
Monday, June 27, 2016 3:10:40 PM Date: 


Dear Stakeholder: 


The City of Albuquerque Environmental Health 
Department filed the above petition on June 27, 2016. 


A copy of the petition with the public review draft of the 
proposed amended regulation is available for download 
at https://www.cabg .goy/ajrgualjty/ai r-guality-control
board/documents/ehds-petjtjon-to-amend-20-11-49-n mac
excess-emjssjons-and-reguest-jts-removal-trom-the-state
implementatjon-plan.pdf. 


The Environmental Health Department will request that 
the petition be an item on the agenda at the scheduled 
meeting of the Albuquerque - Bernalillo County Air Quality 
Control Board on July 13, 2016. 


Written comments regarding the proposed regulatory 
change may be submitted to: 


Ed Merta 
Air Quality Regulation Development Coordinator 
City of Albuquerque 
Environmental Health Department 
Air Quality Program 
PO Box 1293 
Albuquerque, NM 87103 
Phone: (505) 768-2660 
Fax: (505) 768-2617 
emerta@cabq .gov 
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City of Albuquerque, One Civic Plaza NW, Albuquerque, NM 87102 
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My Account I Pricing I Community I Apps 1 Services 1 Help 1 Log Out 


Home Email Social Campaigns EventSpot Survey Library My Settings 


CUiitatts 


My Emalls Create Reports i Automation Archive 


My Emails > Petition for ... Actions vi 


Rename 


STATUS SlNT 


Email Stats 


51 
Opened 


(26.2%) 


Increase your open rate with an 
Ad on Facebook 
Expand your reach and get in front of up 


to 25,000 new local customers using our 


tool for Facebook advertising 


320 
Sent 


Email Settings 


18 
Clicks 


(35.3%) 


Next Steps 


G e Printable 


Report 


0 Forwards 


125 Bounces 


0 Spam Reports 


0 Unsubscribes 


144 Did Not Open 


Subject: Petition for Regulatory Change, 20.11.49 


NMAC, Excess Emissions 


Preheader Text: 


From Name: City of Albuquerque-Air Quality Program 


Template 


Used Newsletters


Contemporary 


From Email Address: emerta@cabq.gov 


Reply-to Email emerta@cabq.gov 


Address: 


Send To Lists: AQCB Meeting Announce 


Part 49 - petition j 
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SOCIAL SHARING 


Share this campaign on social media 
Extend the reach of your campaign by sharing it across all of your social networ 


Email Run History 


Sending Type 


Original Send 


Click-through Stats 


Schedule Posts 


Sent Run Date 


320 6/27/2016 3:10 PM MDT 


Status 


See All Email 


Reports 


0 Successfully Sent 


Email Link Unique Click-throughs Click-through Distribution 


https:/ /www.cabq.gov/airquality/air


quality-c 


ontrol-board/documents/ehds


petition-to-amend 


-20-11-49-nmac-excess-emissions


and-request-i 


ts-removal-from-the-state


implementation-plan 


.pdf 


Total Click-throughs 


18 


18 
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100% 
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My Account I Pricing I Community I Apps I Services I Help I Log Out 


Horne Email Social Campaigns EventSpot Survey Library My Settings 


Cbiltitts 


My Emails i Create Reports i Automation Archive 


Reports > Petition for Regulatory Change, 20.11.49 NMAC 


320 Sent Emails 


Nevarez, Danny 


Gates, Dan 


Macias, Fabian 


Reyes, Angela 


Albrecht, Christopher 


Lehner, Catalina 


Huff, Denise 


Reyes, Damon 


Salsbury, Dwayne 


Tavarez, Isreal 


Wentworth, Karen 


McCraw, Pat 


Baca, Steven 


Grace, Gus 


Sharpe, Arthur 


61% Delivery rate 


dnevarez@cabq .gov 


dgates@cabq.gov 


fmadas@cabq.gov 


areyes@cabq.gov 


. calbrecht@cabq.gov 


dehner@cabq.gov 


dhuff@cabq.gov 


dreyes@cabq.gov 


· dsallsbury@cabq.gov 


ltavarez@cabq.gov 


kwent2@unm.edu 


• kyle@rtoads.com 


mldumon@sandia.gov 


nucanm@nucanm.org 


patmccraw@aol.com 


shellout@earthlink.net 


ssbaca@computer.org 


stevam@bernco.gov 


tobenauf@cabq.gov 


abqmetals@yahoo.com 


acgeng@aol.com 


adevoe@bhfs.com 


adgallegos@bernco.gov 


albwaH@yahoo.com 


aldaz@aps.edu 


andrew.d.moen@intel.com 


artsharpe@wildblue.net 


asteed@cabq.gov 


bagallegos@cabq.gov 


beljd@vmanail.com 
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Grantham, Bill 


Grantham, Bill 


Musick, Brad 


Degani, Brian 


IMnter, Brad 


Blewett, Chris 


MoreHi, Claude 


Luna, Christopher 


Souder, Diane 


Upson, Dona 


McKay, Dan 


Nason, Celena 


O'Malley, Debbie 


Upson, Dona 


Donaldson, Guy 


Ray, Doug 


Duran, David 


Dario Rocha 


Umshler, Sue 


Adams, Ed 


Constant Contact 


bill.grantham@state.nm.us 


wggrantham@gmail.com 


bjones@cabq.gov 


bortega@cabq.gov 


brad.musick@state .nm .us 


brian.degani@state.nm.us 


broehm@wagnerequipment.com 


. bwinter@cabq.gov 


bxaragon@cabq.gov 


caaragon@cabq.gov 


cabeyta@zlanet.com 


cart.nord@etest.com 


cblewett@mrcog-nm.gov 


• cholloway@doeal.gov 


clakins@domenlcllaw.com 


: claude.morelll@transnuevo.com 


; duna@cabq.gov 


comfam5@yahoo.com 


crh11 @swcp.com 


. davem@bemco.gov 


: ddalley@cabq.gov 


decorahamiel@aol.com 


' dennisr@agc-nm.org 


; dharris@cabq.gov 


dlane_souder@nps.gov 


: djupson@aol.com 


dmckay@abqjournal.com 


dmlera@bernco.gov 


· dnason@cabq.gov 


; domalley@cabq.gov 


· dona.upson@med.va.gov 


donaldson.guy@epamail.epa.gov 


dray@cabq.gov 


drduran@cabq.gov 


drocha@cabq.gov 


dsumshier@wortdnet.att.net 


du_mond@juno.com 


eadams@cabq.gov 


emckinley@mercury.bemco.gov 


eskarp@comcast.net 
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Henderson, Gary 


Dennis, Glen 


Anderson, Heidi 


Benton, Isaac 


Carnes, Jackie 


Castilo, John 


Dann, Jennifer 


Delchmann, Jens 


Lewis, Johnny 


Liberatore, John 


Madera, Jose 


Pike, John 


Stonesifer, Jeff 


Dominguez, Julio 


Singleton, Kerwin 


Curran, Kelsey 


Curran, Kelsey 


Lienemann, Ken 


KOBNews 


Richards, Kitty 


Suozzi, Kristine 


Constat Ca1act 


flucero@cabq.gov 


ftuccillo@msn.com 


gary.henderson@erm.com 


gdennis@cabq.gov 


gemroller@swcp.com 


hdoldew@sandia.gov 


heidi.s.anderson@salc.com 


hoofprlntspublication@hotmall.com 


· hqhfarm@comcast.net 


ibenton@cabq.gov 


' jackie.cames@kirUand.af.mil 


, jbrennan@abqjoumal.com 


jcastlllo@cabq.gov 


, jdimas80@yahoo.com 
i 


: jebrlnk@comcast.net 


: jennlfer.dann@kirUand.af.mil 


jens.deichmann@gmail.com 


' jgould@doeal.gov 


jkublca@cabq.gov 


jlewls@cybermesa.com 


, ~iberatore@cabq.gov 


: ~ovato@amafca.org 


jmadera@gcc.com 


john.pike@kirUand.af.mil 


jprewttt6@comcast.net 


, jps3170@comcast.net 


, jrchavez@abcwua.org 


jstoneslfer@cabq.gov 


juUo_domlnguez1 @yahoo.com 


jwjengr@aol.com 


karenflash@aol.com 


kelowey@state.nm.us 


kerwin.singleton@state.nm.us 


klfcurr@sandia.gov 


kl_forde@yahoo.com 


klienemann@cabq.gov 


kobnews@swcp.com 


krichards@bemco.gov 


kristine.suoz:zi@state.nm.us 


ZieGler. Ken krziealer@caba.aov 
tllps://u.constartconact.comknavmaptdstU/cortacts/emal#reports/5a5b6cdd-319&4bf3-8421-622c3cc99ft61s 
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Lucero, Lora 


Rose, Lou 


Sims, Larry 


ToHefson, Loretta 


Anderson, Lynne 


Fiedler, Marcelle 


Van Reenen, Marcelle 


Cubbage, Mark 


Rudd, Mark 


Painter, Marta 


Painter, Marla 


Uhl, Mary 


Campen, Matt 


Dear, Mark 


Clark, Melissa 


Leonard, Mary Lou 


Menache, Margaret 


Minturn, Mike 


Sanchez, Mark 


Martin 


~ .. h ... tnn Uatt 


Constart Cortact 


kumba01 @earthlink.net 


lgurule3@comcast.net 


loralucero@aol.com 


lotero61 @msn.com 


. lpacias@ydinm.org 


lrose@montand.com 


lrsims@cabq.gov 


lsonntag@cabq.gov 


Hhomas@geraldmartln.com 


· Hollefson@mrcog-nm.gov 


. lynne@nalopnm.org 


maledo@cabq.gov 


• mfliedler@tecoenergy.com 


marcele.vanreenen@hazair.com 


mark.cubbage@americangypsum.com 


i mark@markrudd.com 


•. martadesk@gmail.com 


martagayle@aol.com 


martha.garcla.ctr@kirtland.af.mil 


mary.uhl@state.nm.us 


matthewc@bemco.gov 


1 mayor@cabq.gov 


mcampen@lrrt.org 


· mcarstens@deHapower.com 


· mdavls@abqjournal.com 


mdear@cabq.gov 


. mellssa.clark.S@us.af.mil 


mleonard@cabq.gov 


· mHorrez@cabq.gov 


mmenache@salud.unm.edu 


mminturn2@comcast.net 


· moisessanchez@terra.ci 


mpenvironmental@msn.com 


mpf@stateslde.com 


msalazar@bemco.gov 


msalazar@mercury.bernco.gov 


msanchez@cabq.gov 


msbianca@sneej.org 


mschluep@alliantenv.com 


mcztahi!Dtnnfl9uo.ahn nnu 


hllps:/IU.constartcorlact.com/rnavmap'cistli/cor1acts/emailiffeports/5a5b6cdd-3195-4bt3-8421-622c:3cc9911S's 


F ef:dback 


4111 







812512016 


-"""..,'""''""''•'••wll.ll, 


New Mexico PIRG 


Burt, Paul 


Layer, Paul 


Silvennan, Paul 


Penland, Catherine 


Grice, Patty 


Puckett, Paul 


Wede, Paul 


Matthew, Ray 


Rennie, Sandra 


Eyerman, Regan 


Bates, Rita 


PoHsar, Roger 


New Mexico Horse Council 


Fish, Sandy 


,...,___ .:-.-··-


Consliri Cortact 


nmcga@nmagrlculture.org 


nmpirg@pirg.org 


nnorem@pnm.com 


nnoren@pnm.com 


orlando_r@msn.com 


oziewinter@yahoo.com 


paul.burt@krqe.com 


paul.layer@frenchmortuary.com 


paul.sllverman@geltmore.com 
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ALBUQUERQUE-BERNALILLO COUNTY 
AIR QUALITY CONTROL BOARD 


"" X» 
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~ IN THE MA ITER OF PETITION TO AMEND 
20.11.49 NMAC -EXCESS EMISSIONS AQCB Petition No.20lf&B .. 


Environmental Health Department, 
City of Albuquerque, Petitioner 


ENVIRONMENTAL HEALTH DEPARTMENT'S 
NOTICE OF INTENT TO PRESENT TECHNICAL TESTIMONY 


The City of Albuquerque's Environmental Health Department (EHD), pursuant to 


20.11.82.20 NMAC, submits this Notice oflntent to Present Technical Testimony in support of 


its petition to amend 20.11.49 NMAC - £.y:cess Emissions. 


1. Person for Whom Witnesses Will Testify 


Witnesses will testify for EHD. 


2. Name and OuaUfiqtions oflc;shpjql Wjtpessg 


Mr. Dario Rocha and Mr. Damon Reyes will testify. Mr. Rocha's testimony is attached as 


Exhibit 1 and his resume is attached as Exhibit 2. Mr. Reyes' testimony is attached as Exhibit 3 


and his resume is attached as Exhibit 4. The qualifications of Mr. Rocha and Mr. Reyes are 


summarized below. 


Dario Rocha manages the Control Strategies Division of the Air Quality Program, and in 


this capacity, serves as Secretary to the Air Board, oversees coordination between the Air Board 


and EHD, manages regulatory development, including revisions to the State Implementation 


P1an, manages the Smal1 Business Assistance Program, and serves as Air Quality Adviser for 


transportation planning to the Mid-Region Council of Governments. Prior to assuming his 


current position, Mr. Rocha served as Environmental Health Supervisor for EHD's Vehicle 
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Pollution Management Division, where he was responsible for quality assurance audits of 


emission testing facilities and inspectors, oversaw EHD staff conducting vehicle inspections, 


managed the enforcement program and supervised the collection and processing of emissions 


inventories for stationary and mobile sources from 2013 to 2015. From 2000 to 2013, Mr. Rocha 


worked for EHD's Air Quality Program as a permitting engineer. He began his EHD career as 


an Environmental Health Specialist in 2000, was promoted to an Environmental Health Scientist 


in 2003 and was promoted to an Environmental Health Supervisor in 2005, supervising and 


directing staff in the Permitting and Technical Analysis Section, until he moved to EHD's 


Vehicle Pollution Management Division in 2013. Before joining EHD's Air Quality Program in 


2000, Mr. Rocha was a permit engineer for the New Mexico Environment Department's Air 


Quality Bureau from 1997 to 2000. He earned his B.S. in Mechanical Engineering from New 


Mexico State University. 


Damon Reyes is the Environmental Health Manager, Enforcement and Compliance 


Division, Air Quality Program, Environmental Health Department, City of Albuquerque, New 


Mexico. His main responsibilities include: overseeing enforcement and compliance actions and 


bringing them to resolution; reviewing inspection reports that have designated a source as out of 


compliance, to determine whether an enforcement action can or should be pursued; and drafting 


penalty calculations and notices of violation. Mr. Reyes is trained in an extensive array of 


manufacturing and industrial technologies and related air pollution control approaches, including 


optical gas imaging thermography, visible opacity reading, the Hazardous Waste Operations and 


Emergency Response Standard (HAZWOPER), stationary reciprocating engines, hot mix asphalt 


facilities, industrial boilers, and GRI-GL YCalc software. Mr. Reyes has worked for the City's 


Environmental Health Department for eleven years. He was previously employed by the Air 
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Quality Bureau, New Mexico Environment Department (2002 to 2005); Pueblo Office of 


Environmental Protection, All Indian Pueblo Council (2000 to 2002); Philips Semiconductor 


(1998 to 2000). He earned his B.S. in Environmental Science from the College of Santa Fe in 


May 2001. 


3. Text and Estimated Duration of Testimony 


Oral presentation of the combined testimony of Mr. Rocha and Mr. Reyes, Exhibits 1 and 


3, is expected to require approximately 45 minutes. 


4. Text of Any Becommended Modjfications to the Proposed Regulatory Change 


EHD does not recommend any modifications to the proposed regulatory change. 


5. Ljst and Description of Exhjbits 


EHD intends to introduce the following exhibits in support of the Petition. 


Number 


2 


3 


4 


5 


6 


7 


8 


Testimony ofDario W. Rocha 


Resume ofDario W. Rocha 


Testimony of Damon Reyes 


Resume of Damon Reyes 


Comment letter from Mark Burton, Singing Arrow 
Neighborhood Association, February 11, 2016 


Letter from Ed Merta, Air Quality Regulation Development 
Coordinator, EHD, to Mark Burton, responding to 
comment, June 27, 2016 


Comment letter from Marcus J. Rael, Jr., Robles, Rael, 
Anaya, on behalfofWestem Refining Pipeline LLC et al., 
re: co.mments on pre-petition draft ofEHD proposed Rule 
(March 2, 2016) 


Letter from Ed Merta, Air Quality Regulation Development 
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9 


10 


II 


12 


13 


Coordinator, EHD, to Marcus J. Rael, Jr., responding to 
Western Refining comments (June 2 7, 20 16) 


Email from Alan Shar, Environmental Engineer, P.E., Air 
Planning Section, EPA Region 6, to Ed Merta, EHD, re: 
EPA preliminary comments on pre-petition draft of EHD 
proposed rule (Aprill4, 2016). 


Letter from Ed Merta, Air Quality Regulation Development 
Coordinator, EHD, to Alan Shar, Environmental Engineer, 
P.E., Air Planning Section, EPA Region 6, responding to 
EPA preliminary comments (June 3, 2016) 


Letter from Guy Donaldson, Chief, Air Planning Section, 
EPA Region 6, to Ed Merta, EHD, re: further EPA 
comments on EHD proposed rule (July 7, 2016) 


Analysis to satisfy requirements of Clean Air Act Section 
11 0(1) 


Proposed Statement of Reasons 
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6. Reservation of Rights 


This Notice of Intent to Present Technical Testimony is based on EHD's Petition to 


Amend 20.11.49 NMAC- Excess Emissions, filed on June 27,2016. If any other Notices of 


Intent are filed, EHD reserves the right to call any person identified in such other Notices of 


Intent, as well as any other person not already identified but who is necessary to present rebuttal 


testimony or to offer a rebuttal exhibit. 


Respectfully submitted, 


.:;;,- c 0 


P. . X 2248 
Albuquerque, New Mextco 87103 
Telephone: (505) 768-4500 
Facsimile: (505) 768-4525 
cparke~cabg.gov 
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CERTIFICATE OF SERVICE 


I certify that an original and fifteen copies of this Notice oflntent to Present Technical 
Testimony were served on August~, 2016 as follows: 


By hand-delivery to: 


Andrew Daffern, Hearing Clerk 
Albuquerque-Bernalillo County Air Quality Control Board 
One Civic Plaza, NW, Room 3023 
Albuquerque, New Mexico 87103 


And a single copy by electronic mail to: 


elicia Orth, Hearing Officer and Counsel for the Air Board, orthf@yahoo.com. 
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IN THE MATTER OF 


ALBUQUERQUE-BERNALILLO COUNTY 
AIR QUALITY CONTROL BOARD 


THE PETITION TO AMEND 
20.11.49 NMAC- EXCESS EMISSIONS 


Environmental Health Department, 
City of Albuquerque, Petitioner AQCB Petition No.2016-3 


TECHNICAL TESTIMONY 
OF DARIO ROCHA 


My name is Dario Rocha and I am the Control Strategies Manager for the City of 


Albuquerque Environmental Health Department ("EHD"). My qualifications to present this 


technical testimony are provided in my resume, attached to the Notice of Intent as Exhibit 2. 


I am testifying in support ofEHD's petition filed June 27,2016 ("Petition") before the 


Albuquerque - Bernalillo County Air Quality Control Board ("Air Board"). The Petition 


requested amendments of 20.11.49 NMAC- Excess Emissions (the "Regulation") and removal 


of the Regulation from the State Implementation Plan ("SIP"). 


This rulemaking involves several unfamiliar terms so I will begin with basic explanations 


of those terms. EHD's Petition proposes to remove "affirmative defenses" for "excess 


emissions" from the provisions of the Regulation. It also proposes to remove the Regulation 


from the EPA-approved SIP, as required by a directive from the U.S. Environmental Protection 


Agency ("EPA") known as a "SIP Call." 


An "excess emission," in this context, means any emission of one or more air pollutants 


from a stationary source that violates either an emission limit in a regulation or a permit 


condition. A stationary source is any building, structure, facility or installation, or certain 
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groupings of buildings, structures, facilities, or installations, which are either permanent or 


temporary, excluding a private residence, that emits or may emit any regulated air pollutant. 


An affirmative defense in the context of the Regulation is an assertion by the owner or 


operator of a stationary source ["Permittee"] that an excess emission couldn't reasonably have 


been prevented and thus that a penalty should not be assessed for it. 


A "SIP Call" by EPA, such as the one issued for 20.11.49 NMAC, is an EPA 


determination that a state or local SIP regulation is substantially inadequate to comply with the 


federal Clean Air Act and must be changed. In the SIP Call that concerns us here, EPA has 


determined that the affirmative defenses in 20.11.49 NMAC violate the Clean Air Act and must 


be removed from the SIP. "Affirmative defenses," "excess emissions" and "SIP Call" are key 


terms that are important to understanding the issues presented in amending the Regulation. 


The remainder of my testimony will discuss three subjects: (1) why EPA issued the SIP 


call; (2) how EHD's Petition requesting amendments to 20.11.49 NMAC ("EHD's Proposed 


Rule") meets the SIP Call's requirements; and finally, (3) how the procedural requirements to 


amend the Regulation have been met. 


I. EPA'S SIP CALL IDENTIFIES SPECIFIC PROVISIONS IN 20.11.49 NMAC 
THAT MUST BE REMOVED FROM THE SIP 


The EPA SIP Call of May 22, 2015 required EHD to remove the affirmative defenses in 


20.11.49 NMAC, Excess Emissions, from the New Mexico SIP and make an appropriate SIP 


revision submittal to EPA no later than November 22, 2016. 1 The EPA SIP Call applied to excess 


emissions provisions of SIPs in 36 states, including those for Albuquerque and Bernalillo 


1 80 Fed. Reg. 33,840 (June 12, 2015). 
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County, New Mexico. The SIP Call found that the Regulation was "substantially inadequate" 


under the Clean Air Act. 2 


In the SIP Call EPA stated that the affirmative defenses in 20.11.49 NMAC 


"impermissibly purport to alter or eliminate the jurisdiction of federal courts to assess penalties 


for violations of SIP emission limits," in contravention of Sections 113 and 304 of the Clean Air 


Acr The SIP Call explained at length that Congress authorized the federal courts to determine 


what penalties should be assessed for violations of emission limits. Regulations that interfere 


with the federal courts' authority to make those decisions, like a regulation creating an 


affirmative defense, are not acceptable. Three provisions in the Regulation create affirmative 


defenses. 


First, Subsection A of 20.11.49.16 NMAC creates an affirmative defense for excess 


emissions during a malfunction; second, Subsection B of20.11.49.16 NMAC creates an 


affirmative defense for excess emissions during startup and shutdown; and third, Subsection C of 


20.11.49.16 NMAC creates an affirmative defense for excess emissions during emergencies. All 


three provisions, according to EPA, contain affirmative defense language incompatible with the 


Clean Air Act. EPA explains its rationale as follows: 


2 EPA's authority to make such a finding arises under Section IIO(k)(S) of the Clean Air Act, which 
provides that "whenever the Administrator finds that the applicable implementation plan for any area is substantially 
inadequate to attain or maintain the relevant national ambient air quality standards, to mitigate adequately the 
interstate pollutant transport described in section 176A ofthis title or section 184 of this title, or to otherwise comply 
with any requirement of this act, the Administrator shall require the State to revise the plan as necessary to correct 
such inadequacies and may establish reasonable deadlines (not to exceed 18 months after the date of such notice) for 
the submission of such plan revisions." 


3 79 Fed. Reg. 55,944 (September 17, 2014) (EPA supplemental notice of proposed rulemaking on excess 
emissions provisions in SIPs). The EPA SIP Call was published in the Federal Register on June I2, 2015, but the 
full reasons for EPA's specific determination against Albuquerque- Bernalillo County's 20.11.49 NMAC were 
fully described earlier, in a proposed supplemental rulemaking published September I7, 2014. See 80 Fed. Reg. 
33,968 (June 12, 20 15) (referencing the earlier proposed supplemental rulemaking for full SIP Call reasoning). 
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For each ofthese affirmative defense provisions, if the source is able to establish 
that it met each of the specified criteria to a trier of fact in an enforcement 
proceeding, then the provision purports to bar any civil penalties for those 
violations (and in the case of the affirmative defense for emergencies, could be 
construed to bar other forms of relief as well). 4 


EPA notes that removing these three provisions from the New Mexico SIP would be a sufficient 


response to EPA's SIP Call finding of substantial inadequacy under the Clean Air Act5
• 


EPA further notes that removal ofthe three affirmative defense provisions from the SIP 


would make other language in the regulation "superfluous and no longer operative."6 These 


provisions are: 7 


• 20.11.49.6 NMAC (specifying the creation of affirmative defenses as an 


objective of the regulation); 


• Subsection B of20.11.49.l5 NMAC (describing procedure for a source to claim 


an affirmative defense); 


• Subsection D of20.11.49.16 NMAC (specifying circumstances where 


affirmative defenses are not available); 


4 79 Fed. Reg. 55,944 (September 17, 2014). 


5 80 Fed. Reg. 33,968 (June 12, 2015). Note that removing a regulation from the federally approved SIP is 
not the same thing as amending or repealing a state regulation in the New Mexico Administrative Coe, although 
these two topics are closely related. All air quality regulations in the NMAC must be adopted by the Air Board, 
through a public hearing process. Thus, all of these regulations become state law. Subsequently, many of these 
regulations (not all) will be submitted to EPA for approval as part of the federally enforceable SIP and thus become 
federal law as well. For example, 20.11.82 NMAC, Rulemaking Procedures- Air Quality Control Board, is not part 
of the SIP, because the Clean Air Act does not have detailed requirements for state rulemaking procedures. 
Similarly, a regulation in the NMAC that is in the SIP may be withdrawn from the SIP, through a request to EPA, 
while remaining on the books as a "state-only" regulation. 


6 80 Fed. Reg. 33,968 (June 12, 20 15). 


1 1d. 
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• Subsection E of 20.11.49.16 NMAC (specifying factors applicable when EHD 


determines the adequacy of a source's assertion of an affirmative defense); 


• 20.11.49.18 NMAC (specifying that EHD may pursue future enforcement 


actions even after a source's assertion of an affirmative defense for an excess 


emission). 


Removing these sections from the SIP, EPA notes, would also be a sufficient response to the SIP 


Call's determination of substantial inadequacy. 8 


EPA set a deadline of November 22, 2016 for Albuquerque- Bernalillo County (along 


with other states and localities) to submit an appropriate proposed SIP revision in response.9 If 


EPA determines that the City I County has failed to make such a submittal by the deadline, or if 


EPA disapproves the submittal as failing to meet Clean Air Act requirements, EPA may impose 


a Federal Implementation Plan (FIP) on the City I County within 24 months of EPA's finding of 


failure to submit. 10 EPA may also impose sanctions on the City I County under Clean Air Act§ 


179(b), including restrictions on federal highway funding. 11 


Albuquerque- Bernalillo County can avoid this outcome by responding to the EPA SIP 


Call in a timely manner according to requirements specified by EPA. 


8 /d. 


9/d. 


10 /d. at 33,849. 


II /d. at 33,849, 33,940. 
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II. THE PROPOSED AMENDED REGULATION COMPLIES WITH ALL EPA SIP 
CALL REQUIREMENTS WHILE MAKING OTHER MINOR ADJUSTMENTS 
FOR CLARITY AND CONSISTENCY 


In this section of my testimony, I will describe how EHD's Petition and the public review 


draft of the Regulation proposed by EHD respond to the requirements of EPA's SIP Call. I will 


also describe certain other changes EHD is proposing to 20.11.49 NMAC to improve the clarity 


and consistency of its language. The public review draft ofEHD's Proposed Rule was filed with 


EIID's Petition for rulemaking on June 27, 2016. 


EPA's SIP Call set forth a new policy on excess emissions, describing two options for 


how a state can respond to the SIP Call in a manner that EPA can potentially approve. 12 First, 


EPA said that a state or locality can seek EPA approval for regulations creating "alternative 


emission limitations" applicable only to specific, narrowly defined source categories during 


startup and shutdown operations (i.e. not malfunctions and emergencies). 13 In other words, EHD 


would have to propose regulations defining specific numeric emission limits that take into 


account the necessarily higher emissions occurring during startup and shutdown for specific 


types of industrial sources. Pursuing this option would entail extremely complex technical and 


administrative work for EHD and regulated sources. The Air Board would have to hold complex, 


highly technical hearings on each proposed regulation. Each would require advance prediction of 


excess emissions during specialized modes of operation, i.e. during startup and shutdown, across 


a range of similar sources. Such predictions are extremely difficult, demanding a great deal of 


advance technical assessment and measuring, working closely with affected sources to 


12 See generally 80 Fed. Reg. 33,977 to 33,982 (June 12, 2015). 


IJ /d. at 33,978 to 33,980. 
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characterize inherently erratic bursts of air pollution that occur when specially designed 


equipment is turned on or off over a length of time. Following that effort, EHD would then have 


to propose the regulation to the Air Board, go through the local hearing process, secure Board 


adoption of the regulation, and then submit it to EPA for approval. EPA review and approval 


would, based on past experience, take at least two years and perhaps more. During that time, 


regulated sources would be left under uncertainty about whether EPA approval would be 


forthcoming or whether further modification of the regulation would be required. Even if EPA 


ultimately approved the regulation, any further change to equipment or practices in the regulated 


source category might require yet further modification of the regulation, resulting in a lengthy 


repeat of the cycle from pre-regulation technical assessment through the time consuming hearing 


and EPA approval process. EHD lacks the staff time and funding that would be required to 


perform such complex assessments, and the significant periods of uncertainty make it 


complicated to manage. 14 Thus, EHD decided against pursuing this option. 


EPA's SIP Call described a second option for responding to the SIP Call in a way that 


EPA could approve: the creation of"enforcement discretion" provisions in a state's or locality's 


excess emissions regulation that apply only to enforcement actions by a state or local agency, 


rather than EPA or citizen enforcement actions. 1s Under this option, a state or local regulation 


adopted in response to the SIP Call would specify non-exclusive criteria that a state or local air 


agency might consider, if it so chooses, when evaluating whether to pursue an enforcement 


action for an excess emission during startup, shutdown, malfunction, or other exceptional 


14 See id. at 33,912 to 33,917 for further details on the technical and administrative aspects of this 
"alternative emission limitations" approach. 


1
' /d. at 33,980 to 33,981. 
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circumstances, such as emergencies.16The presence of such non-exclusive criteria in a regulation, 


EPA notes, does not limit the inherent enforcement discretion that a state or local agency 


exercises but merely establishes mechanisms or guidelines for how that discretion might be 


exercised. 17 Specifically, EPA recommends that such criteria address the extent to which a 


Permittee reasonably tried to prevent and limit the excess emission. In particular, EPA 


recommended that the criteria include: 18 


• whether the Permittee maintained and operated its equipment properly; 


• whether the Permittee quickly devoted available resources to repairs in order to 


minimize any permit violation; 


• whether the Permittee tried to minimize the amount and duration of excess emissions; 


• whether the Permittee tried to limit the impact of the excess emission on ambient air 


quality; 


• whether the excess emission is part of a recurring pattern indicating inadequate design, 


operation, or maintenance of the source. 


EPA policy makes clear that a state or local excess emissions regulation specifying 


enforcement discretion criteria as a response to the SIP Call must be carefully limited in other, 


specific ways. First, the criteria must apply only to the state or local agency as it exercises its 


own inherent enforcement discretion; the criteria must not place any limit whatsoever, expressly 


16 /d. at 33,980 to 33,981. 


17 See, e.g., id. at 33,848, 33,852, 33,905, 33, 980. 


18 /d. at 33,980 to 33,981. 
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or by practical effect, 19 on the discretion of EPA or citizens to pursue enforcement actions and 


seek specific remedies under Clean Air Act §§ 113 and 304.20 Second, a regulation providing 


enforcement discretion criteria applicable to a state or local agency should also expressly state 


that it does not limit the freedom of federal courts under these two Clean Air Act provisions to 


detennine liability and impose remedies in response to a violation of emission limits?' Third, the 


regulation must not be written in a way that would compromise or preclude the state's or 


locality's ability to enforce federal air quality requirements, because doing so would violate the 


state's or locality's legal obligation under Clean Air Act§ 110(a)(2)(C) to maintain adequate 


state or local legal authority for enforcement of Clean Air Act requirements?2 An automatic 


exemption from emission limit violations, for example, would run afoul of this mandate.23 


Fourth, enforcement discretion provisions must not have the effect of rendering an emission 


limitation less than continuous, because under Clean Air Act 302(k) such limits must apply 


continuously, without any period during which they do not apply to a source.24 Automatic 


exemptions from emission limits violate this requirement as well.2s 


EHD's public review draft of a proposed amended 20.11.49 NMAC, now before the Air 


Board in this rulemaking, was fonnulated so as to confonn to the above requirements for an 


19 /d. at 33,847, 33,926, 33,957. 


20 /d. at 33,923 to 33,924,33,980 to 33,981. See also EPA comments on EHD's drafts of an amended 
20.11.49 NMAC, Exhibits 9 and II. 


21 /d. at33,923 to 33,924, 33,980 to 33,981. See also EPA comments on EHD's drafts of an amended 
20.11.49 NMAC, Exhibits 9 and II. 


22 /d. at 33,923 to 33,924, 33,980 to 33,981. 


23 See, e.g., id. at 80 Fed. Reg. 33,927. 


24 /d. at 33,927. 


2~ /d. at 33,927. 
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"enforcement discretion" response to the SIP Call. EHD consulted closely with EHD Region 6 


staff during the drafting of EHD's Proposed Rule.26 As discussed in more detail in Mr. Reyes' 


testimony, EHD's Proposed Rule removes all language related to affirmative defenses from the 


Regulation and substitutes provisions relying on EHD's enforcement discretion to address excess 


emissions episodes on a case by case basis. EPA Region 6 has stated that EHD's Proposed Rule 


appears to be consistent with SIP Call requirements. 27 


Based on a recommendation from EPA Region 6,28 EHD also proposes the additional 


step of removing the entire amended 20.11.49 NMAC from the EPA-approved SIP. EPA's 


recommendation appears in letters to EHD attached to this testimony as Exhibit 9 and Exhibit 11. 


Withdrawing 20.11.49 NMAC from the SIP does not repeal the Regulation. It just changes it 


from a federally enforceable rule to one that only applies to EHD enforcement. It would not, 


however, be listed in the Code of Federal Regulations as part of the SIP. EPA's reason for 


requesting this step is that there is no requirement in the Clean Air Act for states or localities to 


have a regulation addressing enforcement provisions for excess emissions. EPA believes that 


20.11.49 NMAC doesn't need to be enforceable in federal administrative actions or lawsuits and, 


therefore, it does not need to be in the SIP. EHD agrees with EPA on this point. EHD requests 


that if the Air Board adopts EHD's Proposed Rule, that the Board also authorize EHD to request 


EPA withdrawal of the entire Regulation from the federally approved SIP. 


26 Comments from EPA Region 6 on the proposed Regulation appear as Exhibits 9 and II. EHD made the 
revisions to the Regulation suggested by EPA. These revisions are reflected in the Public Review Draft attached to 
EHD's Petition for rulemaking. See also EHD's response letter to EPA, Exhibit 10. 


21 See comment letter from Guy Donaldson, Chief, Air Planning Section, EPA Region 6, July 7, 2016, 
Exhibit 11. EPA Region 6 has reiterated in telephone consultations that the enforcement discretion approach is 
consistent with federal Title V regulations, unlike the state-only affirmative defense approach. 


21 See EPA comments in Exhibits 9 and 11. 
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In addition to addressing the EPA concerns described above, EHD's Proposed Rule must 


also demonstrate that air quality will be maintained and all other Clean Air Act requirements will 


be met following the proposed SIP revision. 29 This condition flows from Clean Air Act Section 


11 0(1), which requires EPA to detennine that any proposed SIP revision will not "interfere with 


any applicable [Clean Air Act] requirement concerning attainment and reasonable further 


progress or any other applicable requirements" of the Clean Air Act. Exhibit 12, attached to the 


Notice of Intent to present this technical testimony, describes how amending 20.11.49 NMAC 


and withdrawing it from the SIP would meet EPA requirements related to Section 11 0(1). EHD 


formulated this document in consultation with EPA Region 6. 


Finally, EHD's draft proposes certain other changes, not specifically required by EPA's 


SIP Call, to improve the overall clarity of20.11.49 NMAC. These changes, to which EPA has no 


objection, will facilitate both compliance by Permittees and implementation by EHD. The 


changes are as follows. 


• Subsection C of 20.11.49.13 NMAC, p. 2, line 54. This change corrects a citation error 


regarding the proper title of another NMAC provision. 


• 20.11.49.14 NMAC, p. 3, lines 5 to 11. This change adds additional language to clarify 


a source owner or operator's responsibility to minimize any excess emission that might 


occur during operation of the source. 


• Subsection A of 20.11.49.15 NMAC, p. 3, lines 18 and 19. This change simplifies the 


language used to refer to certain information that EHD might require from a Permittee. 


29 80 Fed. Reg. 33,975 (June 12, 20 15); see also comment letter from Guy Donaldson, Chief, Air Planning 
Section, EPA Region 6, July 7, 2016, Exhibit II 
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• Paragraphs (1) and (2) of Subsection A of20.ll.49.15 NMAC, p. 3, lines 20 and 23; 


Subsection B of 20.11.49.15 NMAC, p. 3, line 26. This change more clearly specifies 


that the initial "excess emissions report" in 20.11.49.15 NMAC is a different document 


than the "supplemental report" described in 20.11.49.16 NMAC. 


• Subsection B of20.11.49.15 NMAC, p. 3,Iines 30 to 32 and p. 4, lines 1 to 3. These 


changes insert new language to clarify information required in an excess emissions 


report. 


• Paragraph 10 of Subsection A of20.11.49.16 NMAC, p. 5, line 10 and Paragraph 10 of 


Subsection B of20.11.49.16 NMAC, p. 5, line 36. These changes more clearly 


communicate that all notification requirements in 20.11.49.15 NMAC, rather than merely 


some of them, must be met when filing a supplemental report regarding a malfunction. 


• Subsection C of 20.11.49.16 NMAC, p. 5, lines 3 7 to 56, p. 6, lines 1 to 9. These 


changes, besides removing the concept of "affirmative defenses" from the Regulation, 


also make the requirements for a supplemental report on an emergency more consistent 


with those required for supplemental reports during startup, shutdown, and malfunction. 


• Subsection B of20.11.49.1 7 NMAC, p. 7, line 5. This change makes more explicit that 


the "analysis" being referred to in this subsection is in fact the root cause and corrective 


action analysis that is the subject of this section of 20.11.49 NMAC. 


III. EHD'S RESPONSE TO COMMENTS 


During the pre-rulemaking stakeholder comment period, EHD received comments from 


two stakeholders. Those comments and EHD's responses are included attached as Exhibits 5, 6, 


7, and 8. 
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The first comment was a list of questions from a member of the public asking for an 


explanation of the regulatory change EHD was proposing. 30 EHD provided an explanation in its 


response.31 


The second set of comments was from Western Refining.32 Western Refining advocated 


removing e affirmative defense provisions only from the SIP while keeping the affirmative 


defense language in 20.11.49 NMAC as a "state only" rule.33 EHD understands that the New 


Mexico Environment Department intends to recommend this type of response to the SIP Call to 


the Environmental Improvement Board. 


If EHD proposed such an approach and the Air Board adopted it, such action would 


remove 20.11.49 NMAC from the SIP but leave all of its language unchanged, including the 


language on affirmative defenses. 20.11.49 NMAC would then remain on the books as a "state 


only" Regulation, exactly as it appears now, but the Regulation would no longer be federal law 


enforceable by EPA or citizen lawsuits under the Clean Air Act. Only EHD would be able to 


enforce it, either in its own administrative action or state court. Affirmative defenses would still 


be part of the Regulation, but no longer in violation of the Clean Air Act because they would no 


longer be part of the EPA-approved SIP. Under this approach the Air Board, instead of adopting 


the amended regulatory language recommended in EHD's Petition, would approve only an EHD 


request for EPA to remove 20.11.49 NMAC in its entirety from the EPA-approved SIP. EPA's 


30 Exhibit 5. 


31 Exhibit 6. 


32 Exhibit 7. EHD's letter in response is Exhibit 8. 


33 The tenn "state only" regulation is used in this context because 20.11.49 NMAC, as part of the New 
Mexico Administrative Code, is incorporated into the body of state regulations, even though it applies only within 
Albuquerque and Bernalillo County. 
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SIP call indicates that such a response to the SIP Call is potentia11y approvable.34 EPA Region 6 


has confinned this understanding in discussions with EHD staff and legal counsel. 


EHD decided against this "state only affirmative defenses" approach because it suffers 


from a fatal disadvantage that EHD's Proposed Rule does not. While EPA Region 6 has 


informed EHD that state only affirmative defenses would meet EPA's SIP Call requirements 


under Title I of the Clean Air Act, they would violate EPA's regulations governing state Title V 


pennit programs. Title V is a section of the Clean Air Act that applies to very large sources (with 


some potential exceptions). 


In conversations with EHD staff and counsel, EPA Region 6 has indicated that 40 CFR § 


70.1l(a)(3) requires an air agency to maintain sufficient authority under state or local law to 


recover civil penalties in court for emission limit violations.3s The existing version of20.11.49 


NMAC conflicts with this requirement, according to EPA, because in three different provisions 


the Regulation creates affirmative defenses applicable to civil penalties in a judicial enforcement 


action.36 These affirmative defenses, left unchanged, limit or restrict EHD's enforcement 


authority. They mean that if a Permittee can meet the factual criteria for the affirmative defenses, 


it is protected against civil penalties in a court action. This restriction on the legal authority of 


EHD to recover such penalties, EPA has stated, violates 40 CFR § 70.ll(a)(3), even if20.11.49 


NMAC is removed from the SIP. 


34 80 Fed. Reg. 33,855 to 33,856 (June 12, 20 15). 


3
' The regulation reads in relevant part: "Any agency administering a [Title V permit] program shall have ... 


enforcement authority ... (t]o assess or sue to recover in court civil penalties and to seek criminal remedies, including 
fines, according to the following:(i) Civil penalties shall be recoverable for the violation of any applicable 
requirement; any permit condition; any fee or tiling requirement; any duty to allow or carry out inspection, entry or 
monitoring activities or, any regulation or orders issued by the permitting authority. These penalties shall be 
recoverable in a maximum amount of not less than $1 0,000 per day per violation." 


36 See Subsections A, B, and C of20.11.49.16 NMAC. 
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Region 6 further informed EHD that responding to the SIP Call by leaving the existing 


affirmative defenses in 20.11.49 NMAC unchanged, as a state only regulation, could lead EPA to 


issue a subsequent notice of deficiency against Albuquerque- Bernalillo County's Title V 


permitting program. Such a notice would require a new rulemaking to amend 20.11.49 NMAC to 


remove the state only affirmative defenses. Failure to do so could result in an EPA takeover of 


Title V permitting authority in the City I County jurisdiction. Such a situation would mean that 


permitting authority over large sources in Albuquerque and Bernalillo would be removed to the 


EPA. 


EHD recommends against the state only rule with affirmative defenses. EPA has 


informed EHD that the draft Regulation now before the Air Board would not create such risk 


because it removes affirmative defenses from the Regulation and instead relies simply on EHD's 


exercise of its inherent enforcement discretion based on information reported by the Permittee. 


EHD believes that deliberately leaving unchanged a regulation known to conflict with a federal 


requirement is not an advisable course of action. 


IV. ALL LEGAL REQUIREMENTS NECESSARY FOR THIS HEARING HAVE 
BEEN MET 


The Air Board has legal authority necessary under state law to adopt the amended 


20.11.49 NMAC as proposed by EHD. The Air Board is authorized to adopt amended 


regulations under NMSA 1978 § 74-2-S(B)(l) ("Air Act"), Revised Ordinances of the City of 


Albuquerque ("ROA") § 9-5-1-4, and Bernalillo County Ordinances§ 30-35. 


EHD has met the procedural requirements for this hearing as specified by the Air Act, 


local ordinances, and the Air Board's regulations. EHD petitioned this Board for a regulatory 


change on June 27, 2016, in the manner required by NMSA 1978 § 74-2-6(A, B), ROA § 9-5-1-
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6(A), Bernalillo County Ordinances § 30-35(a), and 20.11.82.18 NMAC - Rulemaking 


Procedures- Air Quality Control Board. EHD gave thirty days' notice of the hearing, as 


required by NMSA 1978 § 74-2-6(C), ROA § 9-5-1-6(C), Bernalillo County Ordinances § 30-


35(c), and 20.11.82.19 NMAC. EHD properly filed its Notice oflntent to Present Teclmical 


Testimony, as required by 20.11.82.20 NMAC. See Notice oflntent to Provide Technical 


Testimony, (August 29, 2016). 


V. CONCLUSION 


Because EPA requires removal of affirmative defenses from the New Mexico SIP, and 


because their replacement in the proposed amended Regulation with state-only enforcement-


discretion criteria complies with EPA requirements, EHD respectfuily requests that the Air 


Board adopt the proposed regulatory changes to 20.11.94 NMAC, Excess Emissions and approve 


a request for EPA to remove the entire Regulation from the SIP as recommended by EPA. 


Respectfully submitted, 


~JZL 
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DARIO W. ROCHA 


EDUCATION 


Bachelor of Science in Mechanical Engineering, New Mexico State University, December 1989. 


TRAINING 


NACT Stationary Reciprocating Engines. 6/20 I 3 
NACT 272 Stationary Gas Turbines & Power Plants 6/2013 


NACT 273 Industrial Boilers, 6/2013 
NACT 299 Theory & Application of Air Pollution Control Devices, 6/2013 


OSHA 8 Hour Hazardous Waste Operations & Emergency Response Refresher, 11/2006 
DOT Transportation of Hazardous/Radioactive Materials, 8/1995 


OSHA 40 Hour Hazardous Waste Operations & Emergency Response Training, 3/1995 
DOT Transportation of Hazardous/Radioactive Materials, 8/1995 


OSHA 40 Hour Hazardous Waste Operations & Emergency Response Training 3/1995 


EXPERIENCE 


ENVIRONMENTAL HEALTH MANAGER, City of Albuquerque Envirorunental Health 
Department, Control Strategies Division. November 2015 to present. 


• Responsible for overseeing operations for the Environmental Health Department's 
Control Strategies Division 


o Manage and direct staff in State Implementation Plan (SIP) revisions including 
regulation development, public participation, and stakeholder outreach 


o Serve as the Secretary to the Albuquerque Bernalillo County Air Quality Control 
Board (Air Board). Facilitate meetings and hearings before the Air Board for 
adopting air quality control regulations and adjudicatory proceedings. 


o Serve on two transportation planning committees for advising the Metropolitan 
Transportation Board of the Mid Region Council of Goverrunents. 


o Ensure that all regulatory timelines are met for Department related public records 
requests. 


o Manage and direct staff in providing air quality permit application development 
services under the Small Business Assistance Program. Ensure that the services to 
small businesses are provided in a timely manner. 







ENVIRONMENTAL HEALTH SUPERVISOR, City of Albuquerque Environmental Health 
Department, Vehicle Pollution Management Division. December 2013 to November 2015. 


• Responsible for overseeing the Inspection and Maintenance program for the City's 
Vehicle Pollution Management Division (VPMD) 


o Manage and direct staff in conducting quality assurance audits of all vehicle 
pollution emissions testing facilities (Air Care Stations) and inspectors (Air Care 
Inspectors) within the Albuquerque metropolitan area. 


o Manage and direct staff in conducting vehicle emissions testing at the City of 
Albuquerque's Vehicle Pollution Management Program Headquarters. 


o Assist in preparing VPMD budget by revenue analysis. 
o Prepare Notice of Violation for non-compliant Air Care stations and Air Care 


Inspectors. 
o Conducted hearings and settlement agreements with non-compliant Air Care 


station owners and Air Care inspectors. 
o Responsible for overseeing the Emissions Inventory program for stationary and 


mobile sources. 
o Work closely with other Environmental Health Department Divisions on 


regulatory development 


ENVIRONMENTAL HEALTH SUPERVISOR, City of Albuquerque Environmental Health 
Department, Permitting Division. April2005 to December 2013. 


• Supervise and direct staff in the Permitting & Technical Analysis Section for the Air 
Quality Division. 


• Assign air quality permit applications for NSR and Title V air permitting programs. 
• Make applicability determinations for air quality permitting. 
• Review and approve portable stationary source relocations within Bernalillo County. 
• Prepare and approve air quality pennits for minor and major stationary sources. 
• Responsible for ensuring all air quality permits for minor and major stationary sources 


are issued or denied within their respective regulatory or statutory timeframes. 
• Responsible for ensuring that stationary source air quality emissions inventories are 


prepared in accordance with 40 CFR 51 Subpart A. 


ENVIRONMENTAL HEALTH SCIENTIST, City of Albuquerque Environmental Health 
Department Air Quality Division. April 2003- April 2005 


• Primary duty- served as the lead Permitting Specialist 
• Served as acting supervisor for the AQD's Permitting and Technical Analysis Section. 


Assigned permit applications to staffiftime constraints became a concern. 
• Responsible for knowing the characteristics of the NSR and Title V air quality permitting 


programs 
• Conducted technical reviews of over 85 New Source Review (NSR) and Source 


Registration air quality permits written by permitting staff. 
• Prepared air quality permits for larger sources or permits that were technically 


challenging in nature such as synthetic minor NSR and Title V sources. 


2 







'I 


• Conducted applicability detenninations for air pollution sources using local, state, and 
federal laws and regulations. 


• Participated in AQD's development efforts in response to changes in air quality 
regulations and policies. Assisted with fiscal end-of-year pennitting program priorities 
with EPA Region 6. 


• Interfaced with EPA Region 6 in periodic conference calls. 
• Provided testimony and/or input at public hearings, Albuquerque/Bernalillo County Air 


Quality Control Board meetings and public information meetings. 


ENVIRONMENTAL HEALTH SPECIALIST II, City of Albuquerque Environmental Health 
Department, Air Quality Division. September 2000- April 2003 


• Primary duty- issued Title V Operating permits. 
• Maintained the Title V permitting program. 
• Issued New Source Review permits. 
• Assisted as needed in supporting the Air Quality Division with special projects or tasks. 


ENVIRONMENTAL SPECIALIST F, State ofNew Mexico- Air Quality Bureau, Santa Fe, 
New Mexico. October 1997- September 2000 


• Reviewed and processed Title V (operating pennit) applications for sources regulated by 
the State of New Mexico. Maintained the Title V permit program by updating permit 
templates, monitoring protocols, and permit applications. 


• Conducted site visits to various industrial facilities requiring a Title V permit. Interfaced 
with source applicant's personnel in matters regarding operating permit processing. 


• Assigned various special projects to attain Environment Department/Air Quality Bureau 
goals. Projects include: 


o Streamlining the New Source Review (NSR) permit processing schedule. 
o Worked with a team to develop a New Source Review Training Manual 
o Chosen to be a member ofthe Cerro Grande Fire air monitoring team in a joint 


effort with the EPA and DOE 
o Assigned to a team to develop a new Environment Department integrated 


database by helping create a library of standard permit conditions for NSR and 
Title V permitting programs as well as working directly with the vendor to 
customize the system for the Air Quality Bureau. 


HEALTH & SAFETY OFFICER/HEATH PHYSICS TECHNICIAN, Environmental 
Restoration Group Inc., Albuquerque, New Mexico. July 1993- August 1997 


• Assigned to ARCO!Whiting Petroleum Smackover Pool Unit "NORM" site near 
Magnolia, AR. Assisted in performing a radiological site characterization which included 
directing the gamma survey and soil sampling teams in a NORM contaminated oil field 
and analyzing soil samples using a gamma spectrometer. Also served as the Health and 
Safety Officer for the project. 
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• Environmental Consultant for DOW Chemical THORAD Project in Bay City, MI. 
Responsible for implementing the environmental monitoring program including air 
sampling equipment calibration and deployment and computer spreadsheet development. 


• Environmental Monitoring Technician at DOE FUSRAP site in Wayne, NJ. Responsible 
for implementing the environmental monitoring program including work area and 
environmental air sampling stations, radon monitoring, and exposure rate measurements. 
Also conducted release surveys and personnel contamination monitoring. Operated 
gamma-ray spectrometer for Ra-226 and Th-232 assay. Prepared shipping manifests for 
the disposal at Envirocare of Utah Facility. 


• Lead Technician for conducting radiological surveys at various sites using GPS-based 
gamma survey system. Surveys were done at Los Alamos National Laboratory, 
Brookhaven National Laboratory, Kirkland Air Force Base, and several other sites owned 
by industry. Perfonned some mapping of radiological data using Geographic lnfonnation 
Systems (GIS). 


• Assigned to ARCO Bluewater Mill reclamation project. Duties included serving as the 
site owner's field representative by directing the remedial contractors' activities to assure 
compliance with the work specifications and the environmental, health, and safety 
requirements. Also served in varjous other capacities including developing standard 
operating procedures, environmental sampling, sample preparation, radiation surveys, 
instrument calibrations and laboratory analyses. 


ENGINEER, Houston Lighting & Power Company, Fossil Plant Engineering Dept., Houston, 
Texas. 1990-1992 


• Responsible for mechanical design of assigned projects for the improvement and 
regulatory modification of fossil-fuel power plants. Provided the design and engineering 
for the installation of various equipment such as potable water systems, piping, pumps, 
air, compressors, tanks, and chemical feeding systems 


• Prepared engineering design calculations 
• Prepared procurement specifications and conducted bid evaluations for engineered 


equipment 
• Coordinated with other engineering disciplines, construction dept., purchasing 


department, and plant personnel to support project completion 
• Developed engineering drawings and installation specifications 
• Developed "Engineering Design Plans" for budgetary purposes 


KNOWLEDGE, SKILLS, AND ABILITIES 


• Able to speak, read, and write Spanish 
• Ability to speak in public forums and conduct presentations in front of governmental 


appointed boards 
• Proficient in interpreting and applying federal, state, and local laws and regulations 


254754 
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ALBUQUERQUE-BERNALILLO COUNTY 
AIR QUALITY CONTROL BOARD 


IN THE MATTER OF PETITION TO AMEND 
20.11.49 NMAC- EXCESS EMISSIONS 


Environmental Health Department, 
City of Albuquerque, Petitioner AQCB Petition No.2016-3 


TECHNICAL TESTIMONY 
OF DAMON REYES 


My name is Damon Reyes and I am the Compliance and Enforcement Division Manager 


for the City of Albuquerque Environmental Health Department ("EHD"). My qualifications to 


present this technical testimony are provided in my resume, attached to the Notice of Intent to 


present technical testimony as Exhibit 4. 


I am testifying in support ofEHD's petition filed June 27,2016 ("Petition") before the 


Albuquerque- Bernalillo County Air Quality Control Board ("Air Board") which requested 


amendments of 20.11.49 NMAC -Excess Emissions (the "Regulation'') and requested removal 


of the Regulation from the State Implementation Plan ("SIP''). 


My testimony will proceed as follows. First, I will describe how the existing 20.11.49 


NMAC addresses excess emissions. Second, I will describe changes EHD is proposing in the 


language of the Regulation ("EHD's Proposed Rule). Third, I will describe how EHD 


enforcement actions would work under the new Regulation. 
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I. BACKGROUND: UNDERSTANDING "EXCESS EMISSIONS" AND HOW EHD 
ADDRESSES THEM UNDER THE EXISTING 20.11.49 NMAC 


"Excess emissions" are unexpected emissions that violate an emission limit in a pennit or 


regulation. 1 20.11.49 NMAC addresses excess emissions at four different times: startup, 


shutdown, malfunction, and emergencies. In the context of excess emissions, startup, as the 


name suggests, is when equipment is turned on2
, shutdown is when it is turned off3, malfunction 


is a period when equipment unexpectedly fails to function normally\ and an emergency is when 


some external force, such as a natural disaster or an act of God, interferes with the normal 


operation of a facility and causes an excess emission.5 Mr. Rocha's testimony provides 


additional explanation of important terminology used in this rulemaking. 


Here is a hypothetical example of how an excess emission might occur.6 Suppose a 


manufacturing facility in an urban area is operating normally, producing products for market on 


1 The current 20.11.49 NMAC defines "eKcess emission" as "the emission of an air contaminant, including 
a fugitive emission, in excess of the quantity, rate, opacity, or concentration specified by an air quality regulation or 
permit condition." EHD's draft amended 20.11.49 NMAC would retain this definition. 


1 The current 20.11.49 NMAC defines "startup" as "setting into operation any air pollution control 
equipment or process equipment." EHD's draft amended 20.11.49 NMAC would retain this definition. 


3 The current 20.11.49 NMAC defines "shutdown" as "the cessation of operation of any air pollution 
control equipment or process equipment." EHD's draft amended 20.11.49 NMAC would retain this definition. 


4 The current 20.11.49 NMAC defines "malfunction" as "any sudden and unavoidable failure of air 
pollution control equipment or process equipment beyond the control of the owner or operator, including 
malfunction during startup or shutdown. A failure that is caused entirely or in part by poor maintenance, careless 
operation, or any other preventable equipment breakdown shall not be considered a malfunction." EHD's draft 
amended 20.11.49 NMAC would retain this definition. 


$The current 20.11.49 NMAC defines "emergency" as "any situation arising from sudden and reasonably 
unforeseeable events beyond the control of the permittee, including acts of God or nature, which situations requires 
immediate corrective action to restore normal operation, and that causes the source to exceed a technology-based 
emission limitation due to unavoidable increases in emissions attributable to the emergency. An emergency shall not 
include noncompliance to the extent caused by improperly designed equipment, Jack of preventive maintenance, or 
careless or improper operation." EHD's draft amended 20.11.49 NMAC would retain this definition. 


6 Note that this example is for illustrative purposes only. Actual incidents of excess emissions are not 
possible to predict in advance and EHD cannot speculate in advance on how it might handle a particular incident. 
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an assembly-line basis. The manufacturing process uses certain specialized machinery. This 


machinery produces emissions of various regulated pollutants, such as particulate matter and 


sulfur dioxide. As required by its air quality permit, the firm has installed emissions control 


technology to properly reduce its pollutant emissions to levels allowed under the permit. The 


firm that owns this facility has taken care to keep the manufacturing machinery and air pollution 


control technology well maintained, inspecting and replacing parts and processes as necessary. 


One morning, without any advance warning, the manufacturing machinery malfunctions. 


Employees hear a loud, booming noise, immediately after which the assembly line grinds to a 


halt as the manufacturing machinery goes offline. This breakdown is followed by massive, 


uncontrolled emissions of particulate matter and sulfur dioxide into the air, directly caused by the 


equipment breakdown. The air pollution control technology fails to stop the emissions. The 


amount of emissions is far beyond the levels allowed under the facility's air pollution permit. 


Thus, by definition the owner/operator has violated its permit. Company employees immediately 


take action to bring the emissions under control by bringing the manufacturing machinery and air 


pollution control technology back into operation, using well established, industry-standard 


procedures for doing so. An investigation by employees reveals that a key part in the 


manufacturing machinery contained an inherent defect, present at the time the part was 


fabricated by an outside contractor, which could not have been detected in advance. This 


hypothetical example illustrates an excess emission caused by a malfunction. Other, similar 


examples might be imagined for the categories of startup, shutdown, or emergency. 


20.11.49 NMAC was adopted in order to address incidents of this kind. Even though such 


incidents result in a permit violation, 20.11.49 NMAC in its current form was intended to 
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provide relief from penalties for such violations -when relief is warranted due to extenuating 


circumstances beyond the permittee's control. 


The existing enforcement process for excess emissions works as follows under the 


current version of 20.11.49 NMAC. When the owner or operator of a stationary source with an 


air quality permit ("Permittee") experiences an excess emission, such as the hypothetical 


malfunction described above, 20.11.49 .1 5 NMAC requires a Permittee to file an "initial" report 


to EHD about any excess emission, regardless of whether it was preventable. The initial report 


must contain all information available at the time about the incident. 20.11.49 NMAC further 


requires a "final" report on the excess emission, addressing all items in an enumerated list of 


information that must be submitted about the incident. This list includes items such as how large 


the excess emission was, why it happened, and what action the permittee took to contain it. 


As part of this final report, a Permittee must state whether or not it will file a claim of an 


affirmative defense for the excess emission. The Permittee must do so by a specified deadline. 


An affirmative defense may be claimed for an excess emission during startup, shutdown, 


malfunction, or emergency, contending that the incident couldn't reasonably have been 


prevented and thus wasn't the Permittee's fault. The Permittee is required to document this claim 


with a variety of information about the circumstances of the incident. EHD's Enforcement and 


Compliance Division evaluates the information and determines whether the Permittee has 


demonstrated the facts necessary for an affirmative defense to be established. If the Permittee has 


done so, relief from civil penalties will be warranted. If EHD decides such relief is not 


warranted, the Permittee may appeal the decision to the state Court of Appeals and argue that, 


contrary to EHD's determination, the Permittee did establish the facts necessary for an 


affirmative defense to prevail. If the Court agrees, EHD's penalty assessment will be overturned. 
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EHD is proposing amendments to the Regulation because the U.S. Envirorunental 


Protection Agency ("EPA") has determined the current version violates the Clean Air Act. The 


next part of my testimony will describe how the amended Regulation in EHD's Proposed Rule 


would work in the context ofEHD's compliance and enforcement activities. 


II. EHD IS REPLACING AFFIRMATIVE DEFENSES WITH A SUPPLEMENTAL 
REPORTING PROCESS IN WIDCH EHD WOULD EXERCISE ENFORCEMENT 
DISCRETION TO ADDRESS EXCESS EMISSIONS 


The purpose of 20.11.49 NMAC is to describe procedures for how EHD will respond to 


incidents of excess emissions under the situations I described above. The existing version of the 


Regulation does so by allowing sources to file claims for affirmative defenses. The new version 


proposed by EHD would eliminate affirmative defenses but could lead to a similar end result, as 


I'll describe below. 


EHD's draft Regulation removes the term "affirmative defenses" from the Regulation 


and replaces it with the term "supplemental report."7 Instead of filing an assertion of an 


affirmative defense, as under the existing Regulation, a Permittee would instead file a 


supplemental report that requires it to demonstrate essentially the same facts as it would have 


bad to prove to assert an affinnative defense. Under the existing Regulation and the proposed 


new draft, the facts to be shown are functionally equivalent for startup, shutdown, malfunction, 


and emergency. In each situation, as before, the source must still show in a report to EHD that 


extenuating circumstances occurred. The Permittee can still request relief from civil penalties 


that would otherwise apply for the emission limit violation. The determination of whether a 


Permittee has shown sufficient facts to warrant relief from penalties still resides with EHD. 


7 See the public review draft of the proposed amended 20.11.49 NMAC at p. I, lines 28-30, p. 3, lines 50 to 
56; p. 4, lines 13 to 48; page 5, lines 14 to 22 and 40 to 56; page 6, lines I to 44. 
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When penalties are warranted, EHD will still retain the discretion to decide, based on its 


assessment of the circwnstances, what penalties are most appropriate to a particular situation. 


A more detailed description of the major features of the new, amended Regulation, as set 


forth in the draft attached to EHD's Petition, is as follows. Like the existing Regulation, EIID's 


Proposed Rule would require a Permittee to file both an initial and final report describing 


specific information about an excess emissions incident, regardless of whether it was preventable 


or not. 8 In the final report, instead of claiming an affirmative defense for an incident during 


startup, shutdown, malfunction, or emergency, the Permittee may state that it intends to file a 


later, "supplemental report." In the supplemental report, the Permittee will ask to be relieved of 


civil penalties for the excess emission based on extenuating circumstances beyond its control. 


EHD's Proposed Rule describes the information that must be in the supplemental report. It 


requires that specific information be submitted to EHD about the circumstances of an excess 


emission that occurred as a result of startup, shutdown, malfunction, or emergency. The 


information is similar for each category of incident. It includes criteria to be addressed such as 


whether the excess emission was part of a recurring pattern of such incidents, whether the source 


followed proper practices for emission control, and whether all possible steps were taken to 


minimize the amount of the excess emission. 


EHD's Proposed Rule goes on to describe how EHD will act on the information 


submitted in a supplemental report. It specifies situations in which information in a supplemental 


report requesting relief from civil penalties will not be considered by EHD. Such situations 


include exceedance of a National Ambient Air Quality Standard or Prevention of Significant 


Deterioration increment under the Clean Air Act or failure to meet federally promulgated 


8 20.11.49.15 NMAC and 20.11.49.16 NMAC in EHD's Proposed Rule. 
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emission limits appearing in the Code of Federal Regulations.9 The final decision whether the 


infonnation in a supplemental report justifies relief from civil penalties rests with EHD. 


The new version of 20.11.49 NMAC does not allow affinnative defenses but it does 


provide a process that allows a Pennittee to request relief from penalties for emissions that could 


not be prevented. As was the case with assertions of an affirmative defense, filing a supplemental 


report will submit information to EHD attempting to show that an excess emission couldn't have 


been prevented and thus wasn't the Permittee's fault. As was the case with affirmative defenses, 


EHD will assess the adequacy of a supplemental report and decide whether relief from civil 


penalties is warranted. As was the case with affirmative defenses, a source retains the right to 


challenge EHD's final enforcement decision in the Court of Appeals. The difference between the 


two versions of the Regulation is that, as EPA has described in its SIP Call, an affirmative 


defense might restrict the discretion of a court to impose penalties, and under the Clean Air Act 


Clean Air Act this isn't allowed. 


As required by EPA's SIP Call, the language in EHD's draft of the new Regulation 


unequivocally states that the Regulation applies only to enforcement decisions by EHD. The 


draft specifically disclaims any intent to limit the authority of EPA to bring its own enforcement 


actions under Section 113 of the Clean Air Act, or the right of citizens to pursue enforcement 


actions under Section 3 04 of the Clean Air Act, or the jurisdiction and discretion of federal 


courts to find liability and impose remedies under Sections 113 and 304 of the Clean Air Act. 


This shared enforcement responsibility of state and local agencies, EPA, and citizens at large is 


an essential feature of the overall enforcement framework ofthe Clean Air Act. 


--- -··-··-·---


9 Subsection D of20.11.49.16 NMAC in EHD's Proposed Rule. 
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III. ENFORCEMENT ACTIONS UNDER THE AMENDED 20.11.49 NMAC CAN 
LEAD TO A SIMILAR END RESULT AS BEFORE 


In the end, EIID's Proposed Rule can lead to an end result similar to what has occurred in 


the past using affirmative defenses. If an excess emission was truly unpreventable, EHD 


anticipates using its enforcement discretion to relieve a Pennittee from penalties for it. 


EHD anticipates that this regulatory change will have minimal impact on the day to day 


operations of Permittees. The process of filing a supplemental report will be similar to claiming 


an affirmative defense. The Permittee will file the same type of paperwork explaining the 


circumstances of the excess emission and will meet essentially the same regulatory requirements 


on specific facts that must be shown. The only difference in the work being done will be that 


now the paperwork and facts contained therein will be part of a "supplemental report" rather than 


a claim to an "affirmative defense." 


When an excess emission was truly unforeseeable and unpreventable, and wasn't part of 


a recurring pattern of such incidents based on improper business practices and air quality 


regulatory compliance, and thus not the fault of the Permittee, the amended 20.11.49 NMAC 


would allow El·ID to assess the facts of a situation and determine that civil penalties are not 


warranted .. 
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IV. CONCLUSION 


The new enforcement discretion criteria in the amended 20.11.49 NMAC would give 


EHD flexibility to address specific instances of excess emissions on a case-by-case basis. I 


respectfully request that the Air Board adopt the arne ments proposed by EHD. 
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Education and Work Background of City Technical Witness 
Damon Ray Reyes 


AFFILIATION AND TITLE 


Environmental Health Manager, Enforcement and Compliance Division, Air 
Quality Program, Environmental Health Department, City of Albuquerque, New 


Mexico 


EDUCATION 


B.S. in Environmental Science, College of Santa Fe, May 2001 


TRAINING 


Optical Gas Imaging Thermographer- 1114/15 
CARB Surface Coating- 12/16/09 


Certification of Visible Opacity Reading- 1115/09 
Intro to Criminal Environmental Investigations - II I 14109 


HAZWOPER- 5/14/09 
Combined Air, RCRA & NPDS Inspector Training- 4/14-16/09 


Permit Writing II- 9/28/07 
NACAAIEPA Permitting Workshop- 2/26-28/07 


NSR Reform Workshop- 1017/06 
Stationary Reciprocating Engines- 4/20/06 


Hot Mix Asphalt Facilities- 4/18/06 
Industrial Boilers- 4/17/06 


NSR Reform - I 017/05 
Effective Permit Writing- 2/15-17/05 


Gri-Glycalc - 1105 
Sources and Control of VOC Air Pollutants- 5/18-21104 


Particulate and Gas Control- 5/04 
6th Annual Inspectors Workshop- 5/6-8/03 


Stack Testing- 2/03 
Applied Principles of Engines and Compressors- 11/02 


Engine Emissions Stack Testing 
& Analyzer Workshop- 10/15-17/02 


Continuous Emission Monitoring Systems- 3/02 
National Enforcement Training Institute-Basic BEN 1130-31102 


National Enforcement Training Institute-Basic PROJECT- 1128/02 
National Enforcement Training Institute-Basic MUNIPAY- 1/28/02 


National Enforcement Training Institute-Basic ABEL- 1129/02 
National Enforcement Training Institute-Basic INDIPAY -1/29/02 


Sampling for Hazardous Materials - 4/l 0-12/01 
Field Based Site Characterization Technologies - 1113/00 


Guidance for Performing Site Assessments Under CERCLA- 3/99 
Guidance for Performing Site Inspections Under CERCLA - 3/99 


Hazard Ranking System- 12/98 







EXPERIENCE 


I have over 18 years of experience working in the environmental field. This 
experience includes time in the private sector as well as the public sector, where I 
have worked at the Federal, State, and local levels. During my time at the New 
Mexico Environmental Department's Air Quality Bureau and with the City of 
Albuquerque's Air Quality Program, I have overseen/been involved with the 
inspection of over 1000 regulated sources. 


ENVIRONMENTAL HEALTH MANAGER, ENFORCEMENT AND 
COMPLIANCE DIVISION, Air Quality Program, Environmental Health 
Department, City of Albuquerque: February 2014- Present. 


• Main responsibility is to oversee enforcement and compliance actions and 
bringing them to resolution. 


• Review inspection reports that have designated the source as out of 
compliance, and then determine if an enforcement action can be pursued. 


• Draft penalty calculations and notices of violation. 


• Plan and oversee budgets for the Enforcement and Compliance Division. 


ENVIRONMENTAL HEALTH SUPERVISOR, ENFORCEMENT 
SECTION, Air Quality Program, Environmental Health Department, City of 
Albuquerque: May 2008- February 2014 


• Main responsibility is to oversee enforcement staffs regulation of 
stationary sources, fugitive dust sources, asbestos, open burning and wood 
burning. 


• Review enforcement staffs inspection reports, and to make 
determinations on enforcement actions. 


• I am responsible for staying current with changes to local regulations, as 
well as any revisions or newly promulgated federal regulations. 


ENVIRONMENTAL HEALTH SCIENTIST, Air Quality Program, 
Environmental Health Department, City of Albuquerque: July 2005- May 2008 


• Main responsibility was to review air quality permit applications and draft 
permits in accordance with local, state, and federal regulations. 


• I was responsible for staying current with changes to local regulations, as 
well as any revisions or newly promulgated federal regulations. 
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• Additionally, I was the Lead Permitting Specialist responsible for 
mentoring new permitting staff and providing technical review of 
permitting staff draft permits. 


ENVIRONMENTAL HEALTH SCIENTIST, Air Quality Bureau, New 
Mexico Environment Department: February 2002 -July 2005 


• During my time with the Bureau, my main responsibilities were on-site 
inspections of regulated facilities and review of air quality permit 
applications and draft permits in accordance with local, state, and federal 
regulations. 


• I was responsible for staying current with changes to local regulations, as 
well as any revisions or newly promulgated federal regulations. 


• Additionally, I was responsible for mentoring new enforcement and 
permitting staff in the Bureau. 


ENVIRONMENTAL HEALTH SCIENTIST, Pueblo Office ofEnvironmental 
Protection, All Indian Pueblo Council: October 2000- February 2002 


• My main responsibility while working with POEP, was site assessment 
and site inspection of potential Superfund sites. 


• Additionally, I was the Health/Safety Officer and Emergency 
Management Coordinator. 


ENVIRONMENTAL/SAFETY SPECIALIST, Philips Semiconductor: May 
1998 -October 2000 


• While with Philips, my main responsibility was providing emergency 
response training to Philips emergency response personnel. 


• Secondary responsibility was incident record keeping and analysis. 
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From: 
To: 
Subject: 
Date: 


mark@abasana.ara 
Merta. Ed L. 
EPA Affirmative Defenses 
Thursday, February 11, 2016 2:54:11 PM 


1. Please explain in English (non-legalese) the meaning of"affirmative defenses." 
2. What is the cost of removing "affirmative defenses?" 
3. What "facilities" are included? 
4. What is the scope of"startup, shutdown, and malfunction?" 


Thank you, 


Mark Burton 


President, SANA 


USAF Maj Ret 







CITY OF ALBUQUERQUE 
EmJironmental Health Department 


Mary Lou Leonard, Director 


PO Bo."< 1293 


Albuquerque 


NM 87103 


www .cabq.gov 


June 27.2016 


Provided by email to mark@abqsana.org 


Dear Mr. Burton: 


Thank you tor your email ofF ebruary 11, 2016. posing questions about an upcoming 
change in an air quality regulation. 


The answers to your questions are below. Per your request for English rather than 
legalese. these answers are as simple and jargon free as possible. However. nothing here 
should be treated as legal advice or as an exhaustive explanation. [n the interest of 
clarity and simplicity. much complex technical and legal detail has been left out. If you 
would like to discuss anything below in further detail, feel free to give me a call at (505) 
768-2660 or Dario Rocha, Control Strategies Division Manager, at (505) 768-2637. 


1) Your first question was, "Please ex.p/ai11 in Etrglislr (trotr-legalese) tire meaning of 
•affirmative defense. ' " 


The term "affirmative defense" is a legal term. A commonly understood affirmative 
defense to many violations of law is a statute of limitations Even though someone may 
have broken a law, that person is not punished because he or she had an affirmative 
defense, in this case the fact that the statute of limitations ran out. 


2) Your second question was, "W/rat is tire cost of removing •affirmative defenses?' " 


EHD does not expect that removing affirmative defenses from the air quality regulations 
will be costly but EHD does not separately track these expenses. In any event, this 
change is required by federal legal decisions and EHD is required to make the necessary 
changes to comply. 


3) Your third question was, "What "facilities' are included?" 


"Facilities" affected by this change include all stationary air pollution sources (i.e. not 
vehicles or other mobile sources) in Albuquerque and Bernalillo County. Currently, 
there are about 800 air permit holders in the city and county area. 


4) Your fourth question was, "What is tire scope of 'startup, shutdown, and 
malfunction?" 


These three terms are defined in the regulations and are circumstances in which sources 
more frequently have excess emissions. 







Thank you again for your comments. If you have further comments or questions, please 
contact me at qunH!'£(mb~l.:1:\.!.)~, (505) 768-2660, or Dario Rocha, Control Strategies 
Manager. at ill:~~h<l~d.~,;_ah.ll~!~. (505) 768-2637. 


Sincerely, 


Ed Merta 
Air Quality Regulation Development Coordinator 
Air Quality Program 
Environmental Health Department 
City of Albuquerque 







,lfbuque,·que QOice 
500 MArquette Ave., NW Suite 700 
Albuquerque. NM 87102 
(505) 242-2228 Telephone 
(S05) 242-11116 FACsimile 
www .rob!esrael.com 


SolltCI Fe Office 
130 Grant Ave., Suite 203 
San111 Fe, NM R7501 
(505) 242-2228 Telephone 
( 505) 242-1106 Facsimile 
www.roblesrael.com 


Ill 
R.OBLES I RAEL I ANAYA 


Luis Robia; 
Marcus J. Rae! Jr. 


Christina E. Anaya 
Douglas E. Gartlner 
Vanessa R. Chavez 


•charles Rennick 
••David A. Rom11n 
Lindsay R. Drennan 


Taylor S. Rahn 
NickS. Autio 


Jordon P. George 
Brian S. Col6n, Oj'CUimJel 


Robert M. White, (~{Crmmcl 


•Also odmiiiM iN Tete<• 
•• Also cK/ntillcc/ ill IYmilingltJil D. C 


March 2, 2016 


Mr. Ed Merta VIA E-MAIL AND U.S. MAIL 
Air Quality Regulation Development Coordinator 
City of Albuquerque Environmental Health Department 
Air Quality Program 
1 Civic Plaza NW, Room 3023 
Albuquerque, New Mexico 87102 
emerta@caba.gov 


Re: Comments on the Proposed Revision to the Albuquerque-Bernalillo County 
Affirmative Defenses for Excess Emissions 


Dear Mr. Merta: 


I appreciate the opportunity to submit the following comments on the City of Albuquerque 
Environmental Health Department, Air Quality Program's proposed revision to the Albuquerque
Bernalillo County affmnative defenses for excess emissions, on behalf of Western Refining 
Pipeline, LLC; Western Refining Terminals, LLC; and Western Refining Retail, LLC (collectively 
referred to herein as "Western Refining''). Western Refining Pipeline, LLC and Western Refining 
Terminals, LLC operate a pipeline, pipeline office, and petroleum products and asphalt terminals 
in Albuquerque. Western Refining Retail, LLC operates the Giant convenience stores and 
associated gas stations. 


Introduction 


On June 12, 2015, the U.S. Environmental Protection Agency ("EPA") published a call for state 
implementation plan ("SIP") revisions to New Mexico and other affected states to revise the 
affirmative defenses for excess emissions that occur during malfunctions, startups and shutdowns, 
and emergencies.' The SIP call seeks revisions to the New Mexico SIP to be submitted by 
November 22,2016.2 Challenges to the SIP caU are pending in the U.S. Court of Appeals for the 
D.C. Circuit.3 


1 80 Fed. Reg. 33,840 (June 12, 2015). The New Mexico SIP provisions at issue are N.M. Admin. Code§§ 
20.2.7.111-113, which apply statewide, and N.M. Admin. Code§§ 20.11.49.16.A-C, which apply in the 
Albuquerque-Bernalillo County area. 
2 Jd at 33,848. 
3 SeeSe. Legal Found, Inc. v. EPA, No. 15-1166 (D.C. Cir.) (consolidating multiple petitions for review). 
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In response to the SIP call, the City of Albuquerque Environmental Health Department, Air 
Quality Program has proposed a revision to the New Mexico SIP that would eliminate the 
Albuquerque-Bernalillo County affnm.ative defenses for excess emissions and convert the 
affinnative defense criteria into penalty assessment factors for consideration by the Air Quality 
Program in an enforcement action.4 The proposed revision would also amend certain other 
definitions and provisions related to excess emissions generally.5 


The Air Quality Program should not propose to eliminate the Albuquerque-Bernalillo County 
affmnative defenses and convert the affirmative defense criteria into penalty assessment factors. 
Instead, for the reasons identified below, the Air Quality Program should propose to retain the 
Albuquerque-Bernalillo County affirmative defenses in the New Mexico Administrative Code as 
locally-enforceable rules, and seek to remove these provisions only from the federally-enforceable 
New Mexico SIP. Such a revision would ensul'e compliance with the SIP call, while preserving 
the availability of the affirmative defenses in the local enforcement context Moreover, to the 
extent the Air Quality Program proposes to amend definitions and provisions related to excess 
emissions generally, it should ensure that the amendments are consistent with any unchanged 
provisions. 


I. The Air Quality Program should propose to retain the Albuquerque-Bernalillo 
County affirmative defenses as loeally-enforeeable rules, and seek only to remove 
these provisions from the federally-enforceable New Mexico SIP. 


A. Removal of the affirmative defenses only from the SIP would ensure 
compliance with the SIP calL 


In the preamble to the SIP call, EPA states that "[a] SIP revision to remove affirmative defense 
provisions will assure that the SIP provision does not purport to alter or eliminate the jurisdiction 
of federal courts to assess liability or to impose remedies consistent with the statutory authority 
provided in [Clean Air Act] section 113 and section 304!16 EPA further states that the court 
decision that prompted the SIP call with respect to affirmative defenses: 


did not speak directly to tl1e iss11e of whetlzer states call establish 
affirmative defenses to be used by sources exclusively in state 
administrative enJorceme11t actions or in judicial enforcement in 
state courts. The reasoning of the ... court indicates only that such 
provisions would be inconsistent with the [Clean Air Act] in the 
context of judicial enforcement of SIP requirements in federal court. 
Indeed, the ... court suggested that if the EPA elected to consider 


4 See "20.11.49 NMAC, Excess Emissions - Stakeholder Review Draft," City of Albuquerque, Air Quality Control 
Board (Jan. 27, 20 16), available at httns:/fwww.cabg.gov/airquality/air-guality-contrpl-board/documents/20-11-49· 
nmac-stakebolder-reyiew-draft-l-27·2016.pdf. 
5 /d 
6 80 Fed. Reg. at 33,847. 
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factors comparable to the affirmative defense criteria in its own 
administrative enforcement proceedings, it may be able to do so. 7 


Thus, removal of the Albuquerque-Bernalillo County affirmative defenses only from the New 
Mexico SIP would ensure compliance with the SIP calL The affirmative defenses would remain 
in the New Mexico Administrative Code as locally-enforceable rules that would apply only in local 
administrative enforcement actions or in judicial enforcement actions brought by the Air Quality 
Program in New Mexico courts. Such "state-only" provisions are viable under EPA's current 
affmnative defense policy because: 


The EPA of course agrees that states can exercise their own 
enforcement discretion and elect not to bling an enforcement action 
or seek certain remedies, using criteria analogous to an affinnative 
defense .... To tl1e extent tlrat the slate developed an "eliforcement 
discretion" type provision tl1at 11pplied only in its own 
admi11istrative enforcement actions or only wit/1 respect to 
enforcement actions brougllt by tlte state in state courts, suc/1 a 
provision may be appropriate.8 


In addition, at least one EPA Region has indicated that removing affmnative defense provisions 
from a SIP, but retaining those provisions in state law, would be consistent with Clean Air Act 
requirements and EPA,s affirmative defense policy and therefore approvable.9 


B. Removal of the amnnative defenses only from the SIP would preserve the 
availability of the aftlrmative defenses in the local enfor(:ement (:On text. 


The Air Quality Program's proposed revision to the New Mexico SIP would remove the 
availability of the Albuquerque-Bernalillo County affirmative defenses even in the local 
enforcement context-an approach which the SIP call does not require. Sources in the 
Albuquerque-Bernalillo County area rely on the affnmative defenses to address the unavoidable 
instances of malfunctions, startups and shutdowns, and emergencies that result in excess 
emissions. The Air Quality Program should therefore propose to retain the affirmative defenses 
in the New Mexico Administrative Code as locally-enforceable rules, thus preserving their 
availability in local administrative enforcement actions or in judicial enforcement actions brought 
by the Air Quality Program in New Mexico courts. 


7 80 Fed. Reg. at 33,855 {citing NRDC v. EPA, 749 F.3d 1055 (D.C. Cir. 2014)) (emphasis added). 
8 80 Fed. Reg. at 33,855 (emphasis added). 
9 See Letter from Carl Daly, Director, Air Program, EPA Region 8, to William Allison. Director, Air Pollution 
Control Division, Colorado Department ofPublic Health (Nov. 12, 2015), available at 
https://www.colorado.goy/pacificlsites/defau!t/files/lll915-ComPry-EPA-Docs,pdf ("A SIP revision following this 
approach ... would be more easily approved, subject to completion of our notice and comment process.''). 
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C. Recommended approach 


The Air Quality Program should seek to remove the following Albuquerque-Bernalillo County 
affirmative defense provisions only from the New Mexico SIP: 


• N.M. Admin. Code § 20.11.49.16 (providing affirmative defenses for excess 
emissions during malfunctions, startups and shutdowns, and emergencies) 


• N.M. Admin. Code § 20.11.49.15(B)(15) (requiring a source to ·report its intent to 
claim an affirmative defense for excess emissions) 


• N.M. Admin. Code § 20.11.49.6 (only the portion stating the objective of 
establishing affmnative defenses for excess emissions) 


• N.M. Admin. Code § 20.11.49.18 (allowing future enforcement action against a 
source for excess emissions for which an affirmative defense determination has 
been made) 


These provisions should be retained in the New Mexico Administrative Code as locally
enforceable rules in order to preserve their availability in the local enforcement context. 


D. The recommended approach is no more stringent than but at least as stringent 
as required by federal law. 


The Albuquerque-Bernalillo County Air Quality Control Board adopted the Albuquerque
Bernalillo County affirmative defenses pursuant to the New Mexico Air Quality Control Act, 
which requires regulations adopted by the local board to be "no more stringent than but at least as 
stringent as required by,. federal law. 10 At the time of adoption, the affirmative defenses were 
consistent with the Clean Air Act and EPA's then-current policy on affirmative defenses. 11 As 
such, EPA approved these provisions into the New Mexico SIP.12 


EPA has revised its policy on affirmative defenses and now believes that SIP affmnative defense 
provisions alter the authority of federal courts to find liability or impose remedies under Clean Air 
Act sections 113 and 304.U However, as described above, EPA acknowledges that "state-only" 
affirmative defenses would not be inconsistent with the Clean Air Act in the context of judicial 


10 N.M. Stat. Ann. § 74-2-S(C)( l)(a); see also N.M. Admin. Code §§ 20.2.7.3 (providing that the statutory authority 
for the statewide affinnative defenses specifically includes N.M. Stat. Ann.§ 74-2-S(C)). 
11 See 15 Fed. Reg. 5,698 (Feb. 4, 2010) (EPA's approval of the Albuquerque-Bernalillo County area affirmative 
defenses as consistent with the Clean Air Act and EPA's September 20, 1999 policy memorandum "State 
Implementation Plans: Policy Regarding Excess Emissions During Malfunctions, Startup, and Shutdown"); see also 
74 Fed. Reg. 46,910 (Sept. 14, 2009) (EPA's approval of the substantively identical statewide affirmative defenses 
for the same reason). 
12 75 Fed. Reg. at 5,698. 
13 80 Fed. Reg. at 33,981. 
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Mr. Ed Merta 
March 2, 2016 
SjPage 


enforcement of SIP requirements in federal court. 14 Thus, the recommended approach is "no more 
stringent than but at least as stringent as required by" federallaw.15 


II. To the extent the Air Quality Program proposes to amend definitions and provisions 
related to excess emissions generaUy, it should ensure that the amendments are 
consistent with any unchanged provisions. 


The Air Quality Program has also proposed to amend definitions and provisions related to excess 
emissions generally in N.M. Admin. Code § 20.11.49. Specifically, the department proposes to 
revise the deftnitions of"malfunction," "shutdown,'' "startup," and "stationary source" or "source" 
(respectively, N.M. Admin. Code§ 20.11.49.7(0), (J), (K), and (L)), and to revise the provision 
governing the operation of a source during periods of excess emissions (N.M. Admin. Code § 
20.11.49.14). 16 


The Air Quality Program should ensure that these amendments are consistent with any unchanged 
provisions. For example, the proposed revision to the definition of the "stationary source'' or 
"source" from "any b11ilding, strllcture, facility, or installation which emits or may emit a 
regulated air pollutant'' to "a strllclure, b11ildhzg, eq11ipnre11t, facility, instalhltlon or operati011 
that emits or may emit an air contaminant" would be inconsistent with the unchanged deftnition 
of"building, structure,facility, or installation" at N.M. Admin. Code § 20.11.49.7(0). 


"'"'* 
On behalf of Western Refining, I appreciate your consideration of these comments. Please do not 
hesitate to contact me if you have questions. 


Sincerely, 


Marcus J. Rael, Jr. 


1~ 80 Fed. Reg. 33,855-86. 
"N.M. Stat. Ann. § 74-2-S(C)(l)(a). 
16 See "20.11.49 NMAC, Excess Emissions - Stakeholder Review Draft." 
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CITY OF ALBUQUER_QUE 
E11uironmental J-Iealth Depart111ent 


Mary Lou I .conard, Director 


June 27,2016 


Marcus J. Rae!, Jr. 
500 Marquette Ave. NW. Suite 700 
Albuquerque NM 87102 


Dear Mr. Rae!: 


Thank you for your comments of March 2, 2016 (''Western Refining Letter") on the 
Environmental Health Department's (EHD) draft amended 20.11.49 NMAC, Excess 
Emissions. Our response follows. 


EHD has decided against the "state only" affirmative defense approach proposed by 
Western Refining. However, EHD agrees with Western Refining's comments regarding 
potential inconsistencies that may arise if the Part 49 definitions were changed and has 
deleted those changes from the latest proposed draft Part 49. 


PO Box 1293 The Western Refining Letter suggested withdrawing affirmative defense provisions 
from 20.11.49 NMAC from the SIP and retaining them unchanged as provisions in a 
"state only" regulation, outside of the SIP. Western Refining contends that this "would 
ensure compliance with the SIP call" and that state only affirmative defenses "are viable 
under EPA's current affirmative defense policy." 1 The Western Refining Letter cited 
language in EPA's SIP call2 as support for this position, along with an EPA Region 8 
letter to the State of Colorado.3 


Albuquerque 


NM 87103 


www.cabq.gov 


EHD agrees that a "state only'' affirmative defense regulation would be potentially 
approvable by EPA. However. EHD has concluded that this approach suffers from a 
critical disadvantage. 


In particular, EPA has informed EHD that state only affirmative defenses would threaten 
the City I County's federally delegated permitting authority for Title V sources. 40 CFR 
70.ll(a)(3)(i) provides that a state operating permit program must contain provisions to 


1 Letter from Marcus J. Rael to City of Albuquerque Environmental Health Department on behalf of 
Western Refining, at3 (Mar. 2, 2016). (commenting on earlier draft of Proposed Part 49). 


2 State Implementation Plans: Response to Petition for Rulemaldng; Restatement and Update of EPA's 
SSM Policy Applicable to SIPs; Findings of Substantial Inadequacy, and SIP Calls to Amend Provisions Applying to 
Excess Emissions During Periods of Startup, Shutdown and Malfunction, 80 Fed. Reg. 33.840 at 33,855 to 33,856 
(June 12, 2015). 


3 Letter from Marcus J. Rae!, at 3. 







"assess or sue to recover in court civil penalties ... for violation of any applicable 
requirement [among other things]." EPA takes the position that the affirmative defense 
provisions in the existing language of 20.11.49 NMAC would violate this Title V 
requirement even if it were a "state only" provision. 


Thus, if the Air Board left Part 49 intact and it was only removed from the SIP, this may 
not resolve the issue about affirmative defenses. EHD might then receive a deficiency 
notice from EPA about its Title V program. At that point, EHD would have to propose a 
second rulemaking which would likely propose what EHD is proposing now-to replace 
affirmative defenses with enforcement discretion. EHD sees no benefit in conducting 
two rulemakings where one would suffice. 


To avoid future issues with its Title V permitting program and bring 20.11.49 NMAC 
into compliance with all EPA regulations, EHD will pursue the reporting and 
enforcement discretion approach and not adopt "state only" affirmative defenses. 


EHD believes this is the best resolution. EPA has pointed out that there is a high level of 
public interest in affirmative defenses.4 Litigation about affirmative defenses for excess 
emissions has continued for years. 5 Retaining state only affirmative defenses only 
prolongs the legal uncertainty. 


Enforcement discretion can achieve the same end result as affirmative defenses have in 
the past. The owner or operator of the source will have an opportunity to provide 
information to EHD to show why enforcement discretion is warranted based on the 
facts. While EHD understands that an owner or operator may prefer an affirmative 
defense, EHD anticipates that enforcement discretion will lead to similar end results 
with less long term legal uncertainty. 


Finally, the Western Refining Letter pointed out inconsistencies between changes that 
EHD proposed to some definitions in 20.11.49 NMAC versus language that would 
remain unchanged in EHD's proposed draft. After considering this comment, EHD 
agrees with Western Refining. EHD has therefore decided against amending any of the 
definitions in 20.11.49 NMAC at this time and will reserve consideration of any 
necessary amendments to the definitions for a future action. 


4 80 Fed. Reg. 33,840 at 33,844 (June 12. 2015). 


5 See Natural Resources Defense Council v. EPA, 749 F.3d 1055 (D.C. Cir. 2014): Luminanl Generation 
Co. v. EPA, 714 FJd 841 (5th Cir. 2013); Montana Sulfur & Chemical Co. v. EPA, 666 F.Jd 1174 (9th Cir. 2012); 
Settlement Agreement, November 30, 20 II, Sierra Club eta/. v. Jackson, No. 3: I 0-cv-06060-CRB (N.D. CaL); 
Arizona Public Service Co. v. EPA, 562 F.3d I 116 (9th Cir. 2009); Sierra Club v. EPA, 551 F.3d 1019 (D.C. Cir. 
2008). 







"Startup" refers to a situation where a source activates equipment at a facility and an 
unexpected amount of air pollution happens, resulting in a violation of limits on that air 
pollution. "Shutdown" is the opposite of·'startup." It's the time when a source turns off 
machinery and an unexpected air pollution incident happens. Since startup and shutdown 
happen all the time. it is important that air pollution events associated with these times 
be carefully investigated to sec whether they are truly "unexpected" or whether the 
source needs maintenance or better engineering. 


"Malfunction·• refers to a situation where machinery is operating fine one second and 
then unexpectedly goes awry the next. resulting in a burst of air pollution. When there is 
a malfunction, there may be a question whether it was truly "unexpected." For example, 
if an engine's oil was never changed it really wouldn·t be "unexpected" for it to break 
down, possibly with lots of black smoke (air pollution). So, a source that contends that a 
malfunction was "unexpected," should expect to show that the source was properly 
maintained, among other things, to avoid enforcement penalties. 


The regulation on this subject covers one other special circumstance, besides the ones 
you asked about, and that is "emergency:' This term refers to circumstances where a 
catastrophic event forces the source to respond immediately in a way that causes air 
pollution. Here again, specifics of the situation will affect whether enforcement is 
appropriate and, if so, to what extent. 


EHD hopes that these explanations are helpful. If you have further questions, please 
don't hesitate to call me. 


Sincerely. 


Ed Merta 
Air Quality Regulation Development Coordinator 
Air Quality Program 
Environmental Health Department 
City of Albuquerque 
505-768-2660 
emerta@cabq .gov 







From: 
To: 
Cc: 


Shar. Alan 
Merta. Ed L. 
Bartfev. Richard: [)ooa!dson. Guy 


Subject: preliminary comments on the 500n-to-be-proposed rule revisions to 20.11.49 NMAC, Excess Emissions 
Thursday, April 14, 2016 7:45:24 AM Date: 


Ed- Below please find our preliminary comments on the soon-to-be-proposed rule revisions 
to 20.11.49 NMAC, Excess Emissions. Comments have been coordinated with Guy and ORC. 
Thanks. 
Alan 


Thank you for the opportunity to review the soon-to-be-proposed rule revisions to 20. 11.49 
NMAC, Excess Emissions. 
It is our understanding that the City/County intends to adopt an enforcement discretion 
approach, and do away with the affirmative defense, by revising the existing 20.11.49 
NMAC, Excess Emissions rule in its current EPA-approved SIP. Please confirm if our 
understanding ofthis approach is correct If so, adoption of an enforcement discretion 
approach to excess emissions in a SIP is certainly an acceptable response to EPA's SSM SIP 
call. See 80 Fed. Reg. 33840, 33980-1 (June 12, 2015). As appropriate, the enforcement 
discretion approach in the proposed 20.1.49 only applies to State enforcement proceedings 
and is not applicable to EPA enforcement or citizen suits. The EPA believes that such "state


only'' provisions should not be included in a SIP. Therefore, we strongly recommend that· 
Albuquerque not submit the Part 49 revisions to EPA for approval as a SIP revision. Instead, 
Albuquerque would need to submit a request to remove the entire existing 20.11.49 NMAC 
from the EPA-approved SIP. 


Our specific comments are as follows: 


1. We support the idea of maintaining the notification and reporting provisions of the rule, as 
this information would be useful in helping Albuquerque determine whether to exercise 
its enforcement discretion. However, we are concerned that the language in soon-to-be 
proposed 20. 11.49.16 NMAC stating that supplemental reports must "show by a 
preponderance ofthe evidence that each of the claimed criteria applied" may be confusing 
and lead some to believe that if the source meets that burden, then the source is entitled to 
relief. We note that the above-quoted language appears to be more appropriate for an 
affirmative defense, rather than an enforcement discretion approach, and we would 
strongly recommend its removal, or be reworded differently. 


2. The enforcement discretion provisions should be clear and unequivocal that they apply 
only to Albuquerque's exercise of enforcement discretion and that info1mation submitted 
in the supplemental reports addressing the listed criteria may be used to guide the exercise 
of enforcement discretion by Albuquerque enforcement officials. See 80 Fed. Reg. 33980-
81. 


3. We support the language in 20.11.49.16 NMAC to the effect that the rule shall not be 
construed to preclude EPA or federal court jurisdiction under Section 113 of the Act, or to 
interfere with the rights of citizens under section 304 of the Act. 


4. The use of the word '·seeking" before the list of actions listed in 20.11.49.16(0)(1) - ( 4) 
NMAC appears misplaced. We strongly reconunend replacing the word "seeking" with 
"involving," "concerning." or a similar word. In addition, the current SIP element 
concerning actions involving excess emissions that cause an exceedance of a NAAQS or 
PSO increment has been eliminated from the list of actions in the soon-to-be proposed 
20. 11.49.16(0)(1)- (4) NMAC. We strongly recommend this language be included in the 
rule, as NAAQS and PSO increments are standards not covered by the term "federally 
promulgated emission limits" under soon-to-be proposed 20. 11.49.16(0)(3 ). 


5. Soon-to-be proposed 20.11.49.116(0)(4) NMAC appears to prohibit consideration by the 







department of information in a supplemental report in any enforcement action involving 
violations of federally promulgated performance standards. We interpret this reference to 
mean 40 CFR Part 60 (New Source Performance Standards) requirements only, and so 
the rule would not extend to actions involving excess emission violations of 40 CFR Parts 
61 and 63 (NESHAP or MACT standards) or any other federally promulgated standards 
or emission limits. We strongly recommend this soon-to-be proposed 20.11.49.16(D) 
NMAC be revised to include actions involving excess emission violation of 40 CFR Parts 
61 and 63 (NESHAP) requirements or any other federally promulgated standard or 
emission limit, as well. 


We appreciate your efforts to address excess emissions and the SSM SIP Call. If you have any 
questions regarding these comments, please feel free to contact me. 







CITY ()f ALBUQUERQUE 


PO Bo:-. 129.~ 


AJbuqU("fljUt' 


New i'vlt'xico s-J 03 


WWW.\.olUq.gov 


June 3, 2016 


Alan Shar 
USEPA Region 6 
1445 Ross Ave., Suite 1200 
Mail Code: 6MM 
Dallas, TX 75202-2733 


Re: Response to EPA comments on draft regulation responding to EPA SIP call on 
SSM excess emissions 


Dear Alan: 


Thank you for your comments of April 14 on our pre-rulemaking review draft of a 
proposed amended 20.11.49 NMAC. We appreciate the time that EPA has taken to 
provide feedback as we comply with EPA's SIP call. 


The remainder of this letter quotes EPA's comments of April 14 and provides EHD's 
response to each. Changes made in response to EPA comments appear in the revised 
pre-rulemaking draft of EHD's proposed amended 20.11.49 NMAC, enclosed with 
this letter. 


EPA general comment 1: 


It is our understanding that the City/County intends to adopt an 
enforcement discretion approach, and do away with the affirmative 
defense, by revising the existing 20.11.49 NMAC, E'tcess Emissions rule 
in its current EPA-approved SIP. Please confirm if our understanding of 
this approach is correct. If so, adoption of an enforcement discretion 
approach to excess emissions in a SIP is certainly an acceptable response 
to EPA's SSM SIP call. See 80 Fed. Reg. 33840.33980-1 (June 12, 
2015). 


EHD response: 


EHD confirms EPA's understanding as described above. The City/County intends to 
adopt an enforcement discretion approach as outlined in EPA's SSM SIP call and 
remove affirmative defenses from the text of20.11.49 NMAC, Excess Emissions. 







EPA general comment 2: 


The EPA believes that such ·'state-only" provisions should not be 
included in a SIP. Therefore, we strongly recommend that Albuquerque 
not submit the Part 49 revisions to EPA for approval as a SIP revision. 
Instead. Albuquerque would need to submit a request to remove the 
entire existing 20.1 I .49 NMAC from the EPA-approved SIP. 


EHD response: 


2 


EHD accepts EPA's recommendation. EJID will propose to the Albuquerque
Bernalillo County Air Quality Control Board that the Board adopt EHD's proposed 
amended 20.11.49 NMAC as a regulation in effect only under New Mexico law. EHD 
will also ask that the Board authorize all necessary action to request that EPA remove 
the entire existing 20.11.49 NMAC trom the EPA-approved SIP. 


EPA specific comment 1: 


We support the idea of maintaining the notification and reporting 
provisions of the rule, as this infonnation would be useful in helping 
Albuquerque determine whether to exercise its enforcement discretion. 
However, we are concerned that the language in soon-to-be proposed 
20. I I .49.16 NMAC stating that supplemental reports must "show by a 
preponderance of the evidence that each of the claimed criteria applied'' 
may be confusing and lead some to believe that if the source meets that 
burden, then the source is entitled tu relief. We note that the above
quoted language appears to be more appropriate for an affinnative 
defense. rather than an enforcement discretion approach, and we would 
strongly recommend its removal, or be reworded differently. 


EHD response: 


In response to this comment, EHD has revised its proposed draft to remove from 
20.11.49.16 NMAC the phrase "show by a preponderance of the evidence." EHD has 
substituted new language. such that the revised sentence now reads: "An owner or 
operator of a source who contends that enforcement action for an excess emission is 
not warranted must provide information in a supplemental report as described in 
Subsections A, B, or C of 20.11.49.16 NMAC." See the attached revised draft of the 
regulation, page 4, lines 28-30. 


EHD also notes that its draft amended regulation provides, at 20.11.49.16.0 NMAC: 
"Nothing in 20.11.49 NMAC creates an affirmative defense or entitles a source to 
relief from penalties for an excess emission." EHD proposes to retain this wording 
when it moves to the public hearing process. See the attached draft regulation, page 6, 
lines 33-34. EHD inserted this language into the draft regulation in order to remove 
any doubt about whether the revised version of the regulation creates an affirmative 
defense or entitles a source to relief. 







EHD believes its revised draft avoids ambiguities about whether any provision in 
20.11.49 NMAC creates an aftirmative defense or entitles a source to relief 
automatically if it meets certain criteria. 


EPA specific comment 2: 


The enforcement discretion provisions should be clear and unequivocal 
that they apply only to Albuquerque's exercise of enforcement discretion 
and that information submilted in the supplemental reports addressing 
the listed criteria may be used to guide the exercise of enforcement 
discretion by Albuquerque enforcement officials. See 80 Fed. Reg. 
33980-8 I. 


EHD response: 


.., _, 


EHD intends the enforcement discretion criteria in its draft regulation to apply only to 
EHD's exercise of enforcement discretion. not to EPA or any other party. To make 
this inlent clearer. EHD will insert into the draft regulation, at 20.11.49.16 NMAC. 
page 4, lines 33-35, the following sentence: "The information in the supplemental 
report may be considered by the department at its sole discretion and is not intended to 
be enforceable in a legal proceeding by any party or to limit the enforcement authority 
of any party.'' 


EPA specific comment 3: 


We support the language in 20.11.49.16 NMAC to the effect that the rule 
shall not be construed to preclude EPA or federal courtjurisdiction under 
Section 113 of the Act, or to interfere with the rights of citizens under 
section 304 of the Act. 


EHD response: 


EHD thanks EPA for this comment. 


EPA specific comment 4: 


The use of the word "seeking" before the list of actions listed in 
20.11.49.16(DXI)- (4) NMAC appears misplaced. We strongly 
recommend replacing the word "seeking'' with "involving," 
"concerning," or a similar word. In addition, the current SIP element 
concerning actions involving excess emissions that cause an exceedance 
of a NAAQS or PSD increment has been eliminated from the list of 
actions in the soon-to-be proposed 20.11.49.16(0)( I)- (4) NMAC. We 
strongly recommend this language be included in the rule, as NAAQS 
and PSD increments are standards not covered by the term "federally 
promulgated emission limits" under soon-to-be proposed 
20.11.49.16(0)(3). 







EHD response: 


EHD agrees with this comment. EHD will replace the word "seeking" in the cited 
provision of its draft regulation with the word "involving." See the enclosed draft. 
20.11.16.0 NMAC, page 6, line 38. As recommended by EPA, EHD is also inserting 
language in the draft of20.11.16.D NMAC regarding exceedance of a NAAQS or 
PSD increment. The list of actions in the draft 20.11.16.0 NMAC will now include 
the following: "(3) exceedance of the NAAQS or PSD increments." See the attached 
draft, page 6, line 41. 


EPA specific comment 5: 


Soon-to-be proposed 20.11.49.116(0)(4) NMAC appears to prohibit 
consideration by the department of information in a supplemental report 
in any enforcement action involving violations of federally promulgated 
performance standards. We interpret this reference to mean 40 CFR Part 
60 (New Source Performance Standards) requirements only, and so the 
rule would not extend to actions involving excess emission violations of 
40 CFR Parts 61 and 63 (NESHAP or MACT standards) or any other 
federally promulgated standards or emission limits. We strongly 
recommend this soon-to-be proposed 20. I 1.49.16(0) NMAC be revised 
to include actions involving excess emission violation of 40 CFR Parts 
61 and 63 (NESHAP) requirements or any other federally promulgated 
standard or emission limit, as well. 


EHD response: 


To address this comment, EHD will make changes in the language of its proposed 
draft 20.11.49.16.0 NMAC. See the attached draft regulation, page 6, lines 42-45. 
Following this change. items (4) and (5) in the draft 20.11.49.16.0 NMAC now 
address any violations of requirements in or derived from 40 CFR 60, 61, and 63 or 
any other federally promulgated emission standard or emission limit. 
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Please do not hesitate to contact me i r you should have questions ur further comments 
in regard to this matter. 


Sincerely, 


r;c () nvC ~ . f111C~ 
Ed Merta 
Air Quality Regulation Development Coordinator 
Environmental Health Department 
City of Albuquerque 
One Civic Plaza NW, Suite 3023 
Albuquerque, NM 871 03 
(505) 768-2660 
emerta@cabq .gov 


Enclosure 


cc: Dario Rocha. ControJ Strategies Manager, Environmental Health Department 
Danny Nevarez, Deputy Director. Environmental HeaJth Department 







EdMertha 


UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 


1445 ROSS AVENUE, SUITE 1200 
DALLAS, TX 75202-2733 


JUl 0 7 2016 
Air Quality Regulation Development Coordinator 
Environmental Health Department 
City of Albuquerque 
P.O. Box 1293 
Albuquerque, NM 87103 


Dear Mr. Mertha: 


Thank you for the opportunity to review and comment on proposed revisions to the excess emissions 
provisions of the New Mexico State Implementation Plan {SIP) for Albuquerque-Bernalillo County 
found at 20.11.49 New Mexico Administrative Code (NMAC). It is our understanding that the proposed 
revisions are in response to EPA's Startup, Shutdown, and Malfunction (SSM) SIP Call. See 80 FR 
33840, June 12,2015. We would also like to acknowledge the Environmental Health Department's 
(EHD) diligent efforts to address the SSM SIP Call. 


Proposed revisions to sections 20.11.49.16(A)- (C) NMAC would remove the current affmnative 
defense provisions for excess emissions associated with the startup, shutdown, malfunction, or 
emergency events, and replace them with an enforcement discretion approch when evaluating 
supplemental reports for excess emissions. The EPA has noted that the use of enforcement discretion by 
state agency personnel may be an appropriate approach to address excess emissions during SSM events. 
See 80 FR 33980, June 12,2015. 


As a result of above-described proposed revisions, sections 20.11.49.15(8).15 NMAC; 20.11.49.16(D) 
NMAC; 20.11.49.16(E) NMAC; 20.11.49.18 NMAC; and a portion of20.11.49.6 NMAC are rendered 
inoperative or superfluous. These sections are also proposed to be removed from the existing SIP for 
Albuquerque-Bernalillo County. Removal ofthese sections from the SIP is consistent with EPA's 
findings for Albuquerque-Bernalillo County in the SSM SIP Call. See 80 FR 33968, June 12,2015. 


According to Item 15 of AQCB Petition No. 2016-3, the EHD does not intend to submit the revised 
version of20.11.49 NMAC to the EPA as a revision to the SIP for Albuquerque-Bernalillo County. We 
support this approach and note that "state-only" enforcement discretion related rules do not have to be 
submitted to the EPA for review and inclusion into the SIP. Therefore, it is our understanding that EHD 
intends to withdraw the existing 20.11.49 NMAC in its entirety from the SIP, and retain the revised 
20.11.49 NMAC in its entirety outside the SIP as a "state-only'' rule. We believe it is preferable for 
"state-only" enforcement discretion rules to be outside the EPA-approved SIP in order to minimize any 
potential for confusion about the applicability of such provisions. 


Our specific comments on the proposed revisions are as follows: 


1. The submittal letter from your agency should clearly state that the EHD is withdrawing 20.11.49 
NMAC from the SIP, and retaining the revised 20.11.49 in its entirety outside of the SIP. 
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2. Due to the fact that EHD is proposing to remove 20.11.49 NMAC from the New Mexico SIP for 
Albuquerque-Bernalillo County, a demonstration under Clean Air Act (CAA) section 110(1) is a 
necessary component of your SIP submittal to the EPA. See 80 FR 33975, June 12, 2015. 


3. The EPA is supportive ofthe statement in 20.11.49.14 NMAC that "the emission of a regulated air 
pollutant in excess of the quantity, rate, opacity, or concentration specified in an air quality 
regulation or permit condition that results in an excess emission is a violation of/he air quality 
regulation or permit condition and may be subject to an enforcement action." This statement is 
consistent with EPA's interpretation of the CAA, and its longstanding policy statements concerning 
excess emissions since 1982. 


4. The EPA is supportive of the statement in 20.2.49.16 NMAC that this rule "shall not be construed to 
preclude EPA or federal court jurisdiction under section 113 of the federal act to assess civil 
penalties ... , or to interfere with the rights of litigants to pursue enforcement consistent with their 
rights under the citizen suit provision of section 304 of the federal act." This statement is consistent 
with sections 113 and 304 of the CAA. 


5. The EPA is supportive of adoption of enforcement discretion approach as the June 14, 2016 (81 FR 
38645) publication also calls for removal of the affirmative defense provisions for 
upsets/emergencies found in the regulations for state and federal operating pennit programs. 


Should you have any questions regarding this letter, please feel free to contact me at (214) 665-7242. 


Sincerely, 


Guy Donaldson 
Chief 
Air Planning Section 







ANALYSIS DEMONSTRATING COMPLIANCE WITH REQUIREMENTS OF THE 
CLEAN AIR ACT, SECTION 110(1). 


CITY OF ALBUQUERQUE 
ENVIRONMENTAL HEALTH DEPARTMENT 


To be submitted to the U.S. Environmental Protection Agency ("EPA") in support of a 
proposed revision to Albuquerque- Bernalillo County provisions of the New Mexico State 
Implementation Plan 


This non-interference demonstration is submitted in support of a proposed revision to the 


New Mexico State Implementation Plan ("SIP"), which would remove 20.11.49 NMAC- Excess 


Emissions in its entirety from the SIP ("Proposed SIP Revision"). The Proposed SIP Revision 


responds to an EPA determination ("SIP Call") that certain provisions in 20.11.49 NMAC are 


substantially inadequate to comply with the Clean Air Act. 80 Fed Reg. 33, 840 (June 12, 2015). 


Brief description of related state administrative proceedings 


As described elsewhere in supporting materials submitted to EPA for this Proposed SIP 


Revision, the City of Albuquerque Environmental Health Department ('"EHD") petitioned the 


Albuquerque- Bernalillo County Air Quality Control Board ("Air Board") on June 27. 2016, 


proposing a request to EPA to remove 20.11.49 NMAC in its entirety from the SIP and amend 


the state regulation to remove all provisions related to affirmative defenses, substituting 


enforcement discretion provisions applicable only to EHD. The Air Board subsequently held a 


hearing and voted in favor of the actions requested in EHD's petition. All requirements for this 


rulemaking under state and local law were met. This Proposed SIP Revision submittal to EPA 


includes all necessary documentation to show that SIP submittal requirements in 40 CFR Part 51, 


Appendix V were followed. 


ANALYSIS REQUIRED UNDER42 U.S.C. § 7410(1) PAGEl 







Description of the requirements of Section II 0(1) 


The Clean Air Act, at Section 11 0(1) prohibits EPA from approving a proposed State 


Implementation Plan (SIP) revision if the revision would interfere with any applicable 


requirement concerning attainment and reasonable further progress, or any other applicable 


requirement of the Clean Air Act. Therefore, the EPA has stated that it will approve a SIP 


revision that removes or modifies control measure(s) in a SIP only after a state submitting a 


proposed revision has demonstrated that such removal or modification will not interfere with 


attainment of the National Ambient Air Quality Standards (NAAQS), rates ofprogress for 


emission reductions in nonattainment areas, reasonable further progress as defined in state plans 


for nonattainment areas, or any other applicable requirement of the Clean Air Act. 


Specifically, Section 11 0(1) states: 


"Each revision to an implementation plan submitted by a State under this Act shall be 


adopted by such State after reasonable notice and public hearing. The Administrator 


shall not approve a revision of a plan if the revision would interfere with any applicable 


requirement concerning attainment and reasonable further progress (as defined in 


section 17 1), or any other applicable requirement of this Act. " 


EPA general guidance issued along with the SIP Call illustrates how ajurisdiction such 


as Albuquerque- Bernalillo County can demonstrate compliance with conditions imposed by 


CAA § 11 0(1). EPA indicates that the jurisdiction need not submit a .. complicated analysis" 
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involving quantitative supporting evidence. 80 Fed. Reg. 33,975 (June 12, 2015). After 


examining this general guidance and consulting with EPA Region 6, it is EHD's understanding 


that a jurisdiction can demonstrate compliance with Section 11 0(1) by providing evidence 


showing that the Proposed SIP Revision: 


( 1) removes existing affirmative defense provisions from the SIP provision at issue; 


(2) substitutes criteria that a state air agency may or may not apply in exercising its own 


enforcement discretion, without applying to enforcement action by other parties; 


(3) does not alter any other substantive aspects of the SIP provision at issue; 


(4) does not alter any emission limitations applied to sources. 


Based on the above guidance and on consultation with EPA Region 6, it is EHD's 


understanding that, rather than a quantitative demonstration of predicted emission levels or 


ambient air quality, a demonstration in response to the SIP Call intended to show compliance 


with the requirements of Section 11 0(1) should provide a qualitative analysis of the four factors 


enumerated above. 


That qualitative analysis appears below. It examines the four factors enumerated above as 


they apply to a 20.11.49 NMAC that has been removed from the New Mexico SIP and, further, 


amended as a state only regulation so that affirmative defense provisions are replaced with 


criteria guiding EHD's exercise of enforcement discretion criteria applicable only to EHD and 


not to enforcement actions by any other party. 
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The Proposed SIP Revision would remove affirmative defenses from the SIP 


As shown in the supporting materials for the Proposed SIP Revision (including hearing 


testimony, the Statement of Reasons adopted by the Air Board, and the amended 20.11.49 


NMAC that will be filed with the State Records Center and Archives), EHD is requesting that 


EPA remove 20.11.49 NMAC iil its entirety from the SIP. 


EHD further notes that, consistent with the SIP Call, the state regulation adopted by the 


Air Board removes affirmative defense provisions from the regulation at 20.11.49(A), (B), and 


(C) NMAC, along with certain other related provisions elsewhere in the regulation. The 


provisions identified in the SIP Call as substantially inadequate under the Clean Air Act would 


be removed from the SIP following EPA approval ofthe removal. 


The amended 20.11.49 NMAC effective under state law replaces affirmative defense 
provisions with state-only enforcement criteria 


As shown in supporting materials for the Proposed SIP Revision (including hearing 


testimony, the Statement of Reasons adopted by the Air Board, and the amended 20.11.49 


NMAC that will be filed with the State Records Center and Archives), the amended 20.11.49 


NMAC will be effective as state law only and includes no affirmative defense provisions. They 


have been entirely removed from the regulation, replaced with language based on EHD's 


exercise of enforcement discretion regarding excess emissions episodes on a case by case basis. 


This language has been drafted in accordance with EPA policy described in the SIP Call, in EPA 


Guidance documents, and in consultations with EPA Region 6. The provisions in the regulation 


regarding exercise of enforcement discretion apply only to EHD, not to any other party, 


including EPA, federal courts, or persons bringing an enforcement action under the citizen suit 


provision of the Clean Air Act. 
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Specific features of the amended 20.11.49 NMAC that comply with EPA policy and with 


recommendations from EPA Region 6 regarding compliance with Section 11 0(1) include: 


• language at 20.11.49.14 NMAC stating that ·•emission of a regulated air pollutant in 


excess of the quantity, rate, opacity, or concentration specified in an air quality regulation 


or permit condition that results in an excess emission is a violation of the air quality 


regulation or permit condition and may be subject to an enforcement action." 


• provisions in 20.11.49.15 NMAC and 20.11.49.16 NMAC requiring that a source owner 


or operator's notification and supplemental reporting of excess emissions episodes must, 


among other things, document proper air pollution control management methods to 


facilitate EHD" s evaluation of potential enforcement actions; 


• language at 20.11.49.16 NMAC stating that the rule "shall not be construed to preclude 


EPA or federal court jurisdiction under section 113 [ofthe Clean Air Act] to assess civil 


penalties or other forms of relief for periods of excess emissions, to prevent EPA or the 


courts from considering the statutory factors for the assessment of civil penalties under 


section 113 [of the Act], or to interfere with the rights of litigants to pursue enforcement 


consistent with their rights under the citizen suit provision of section 304 [of the Act]." 


The Proposed SIP Revision would not alter any substantive aspect of 20.11.49 NMAC other 
than the provisions in the SIP related to affirmative defenses 


As shown in the supporting materials for the Proposed SIP Revision (including hearing 


testimony, the Statement of Reasons adopted by the Air Board, and the amended 20.11.49 


NMAC that will be filed with the State Records Center and Archives), the amendments to 


20.11.49 NMAC do not amend substantive provisions in the regulation other than those that must 
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be amended to replace affirmative defenses provisions with enforcement discretion criteria in 


accordance with EPA policy and guidance. Certain other minor changes to clarify the language 


of the regulation would not alter substantive provisions related to the SIP Call. 


The Proposed SIP Revision would not alter any emission limitations applicable to any 
regulated source 


As shown in the supporting materials for the Proposed SIP Revision (including hearing 


testimony, the Statement of Reasons adopted by the Air Board, and the amended 20.11.49 


NMAC that will be filed with the State Records Center and Archives), emission reductions 


applicable to regulated air pollutant sources in Albuquerque and Bernalillo County are not 


affected under the amended 20.11.49 NMAC. Rather, the changes in the regulation merely alter 


certain aspects of the process by which EHD approaches enforcement actions in the event of 


excess emissions related to startup, shutdown, and malfunction. 


Because emission limitations will not change under the amended regulation, EHD does 


not anticipate that the amendments will cause an increase in the amount of emissions or the 


number of excess emission episodes. 


Conclusion 


In light of the information presented above and in the rest of the supporting materials for 


this Proposed SIP Revision, EHD has determined that the National Ambient Air Quality 


Standards will continue to be maintained and there will be no interference with rates of progress, 


reasonable further progress, or any other requirement of the Clean Air Act. 
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ALBUQUERQUE-BERNALll..LO COUNTY 
AIR QUALITY CONTROL BOARD 


IN THE MATTER OF PETITION TO AMEND 
20.11.49 NMAC- EXCESS EMISSIONS AQCB Petition No.2016-3 


Environmental Health Department, 
City of Albuquerque, Petitioner 


ENVIRONMENTAL HEALTH DEPARTMENT'S 
PROPOSED ORDER AND STATEMENT OF REASONS 


FOR ADOPTING AMENDMENTS TO 
20.11.49 NMAC. EXCESS EMISSIONS 


This matter comes before the Albuquerque - Bernalillo County Air Quality Control 


Board {"Air Board") upon a Petition filed by the City of Albuquerque Environmental Health 


Department (''EHD"), proposing amendments to 20.11.49 NMAC- Excess Emissions ("EHD's 


Proposed Rule") and a request to the U.S. Environmental Protection Agency (''EPA'') to 


withdraw the regulation in its entirety from the State Implementation Plan ("SIP"). 


A public hearing was held in Albuquerque on September 14,2016, with a quorum of the 


Air Board present during the hearing. Following the hearing, the Air Board deliberated and voted 


to adopt the proposed amendments for the reasons that follow: 


Findings of Fact 


I. 20.11.49 NMAC - Excess Emissions, creates processes for addressing excess 


emissions by stationary sources. An excess emission is an unexpected emission of a regulated air 


pollutant from a stationary source that violates an emission limit in a permit or regulation. Reyes 


Testimony, page 2; Rocha Testimony, pages 1-2. 


2. Among other provisions, the cWTently effective 20.11.49 NMAC in effect prior to 


this rulemaking allowed an owner or operator of a stationary source ("Permittee'') to claim an 


affirmative defense for excess emissions that occur during startup, shutdown, malfunction, and 
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emergency. An affirmative defense claim under 20.11.49 NMAC requires a Permittee to describe 


extenuating circumstances of an excess emission that, in the Permittee's view, make the excess 


emission unpreventable and relieffrom civil penalties thus warranted. EHD would evaluate such 


claims to determine whether they had sufficient factual support. If they did, relief from penalties 


would be granted. If they did not, penalties could be assessed and the Permittee could appeal 


EHD's decision to the Court of Appeals. Reyes Testimony, pages 4-5. 


3. On May 22,2015, EPA issued a determination ("SIP Call") that excess emissions 


SIP provisions for 36 states, including provisions for Albuquerque and Bernalillo County, New 


Mexico, were "substantially inadequate" to comply with the federal Clean Air Act. The SIP Call 


imposed a deadline of November 22, 2016 for affected jurisdictions to send an appropriate 


proposed SIP revision to EPA for approval. Rocha Testimony, pages 2-3, 5-6. 


4. The SIP Call cited specific provisions within 20.11.49 NMAC that EPA 


concluded were substantially inadequate under the Clean Air Act because they unlawfully 


impeded the discretion of federal courts to assess penalties under Sections 113 and 304 of the 


Act. The impermissible provisions in 20.11.49 NMAC related to affirmative defenses for excess 


emissions during startup, shutdown, malfunction, and emergency. The SIP Call stated that 


removal of these specific provisions would comply with the SIP Call requirement to submit an 


appropriate proposed SIP revision in response. Rocha Testimony, pages 3-5. 


5. The SIP Call provided guidance on two alternative regulatory approaches for 


excess emissions that could potentially avoid conflict with the Clean Air Act. One approach was 


to formulate alternative emission limitations in a SIP regulation that would specifically address 


excess emissions in a particular source category. EHD testimony at the hearing demonstrated that 


adopting this approach was problematic due to the severe technical and logistical burdens it 
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would impose. Rocha Testimony, Pages 6 to 7. 


6. The other EPA recommended approach relied on the enforcement discretion of a 


state or local air agency to address individual episodes of excess emissions on a case by case 


basis. The SIP Call recommended specific criteria that could guide the exercise of such 


discretion under the ··enforcement discretion approach." Rocha Testimony, pages 6-9. 


7. On June 27, 2016, EHD petitioned the Air Board ("'Petition") for a rulemaking to 


amend 20.11.49 NMAC and respond to the SIP Call by, among other things, removing language 


providing affirmative defenses for excess emissions. A public review draft ofEHD's Proposed 


Rule was attached to the Petition. 


8. In accordance with the state Air Quality Control Act (""Air Act"), NMSA 1978 § 


74-2-6(C), Revised Ordinances of Albuquerque ('"ROA'') § 9-5-1-6(C), Bernalillo County 


Ordinances 30-35(c), 20.11.82.19 NMAC, and other state law, a notice of public hearing to 


consider EHD's Proposed Rule was properly published on July 29, 2016, in the New Mexico 


Register and in the Albuquerque Journal on the same day. All requirements for notice of this 


hearing were satisfied. 


9. Both the Petition and hearing notice were emailed to persons known to be 


interested in Air Board rulemaking proceedings or in the EPA SIP Call in particular. The Petition 


was emailed on June 27,2016, the day the Petition was filed. The hearing notice was emailed on 


July 29, 2016, the day notice was published in the New Mexico Register and Albuquerque 


Journal. 


10. The public hearing on EHD"s Proposed Rule was held in Albuquerque, New 


Mexico on September 14, 2016. The hearing was held in accordance with procedures in 20.11.82 


NMAC, Rulemaking Procedures- Air Quality Control Board. 
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11. EHD testimony at the hearing showed that EHD's Proposed Rule was drafted in 


close consultation with EPA Region 6 to be consistent with the ··enforcement discretion 


approach" described in EPA's SIP Call. EPA has stated that the resulting draft ofEHD's 


Proposed Rule attached to EHD's Petition appears to meet all the SIP Call requirements. It does 


so by proposing amendments to the language of 20.11.49 NMAC removing all provisions related 


to affirmative defenses, and substituting provisions relying on the exercise ofEHD's 


enforcement discretion to address excess emissions episodes on a case by case basis. Rocha 


Testimony, pages 9-10. 


12. EHD's Proposed Rule replaces affirmative defense language in 20.11.49 NMAC 


with language allowing a Permittee to file a "supplemental report" describing the circumstances 


of an excess emission occurring during startup, shutdown, malfunction, or emergency. A 


supplemental report on an excess emission, like a claim for an affirmative defense, requires the 


Permittee to present facts demonstrating that the excess emission wasn't reasonably preventable 


and thus wasn't the Permittee's fault. As with a claim for an affirmative defense, a supplemental 


report allows the Permittee to ask for relief from civil penalties. As with a claim for an 


affirmative defense, EHD will evaluate the supplemental report to determine if the facts 


presented are sufficient to warrant relief from penalties. The Permittee may appeal EHD's 


decision to the Court of Appeals, as was the case with an affirmative defense. Reyes Testimony, 


pages 6-9. 


13. EHD's testimony showed that enforcement processes under EHD's Proposed 


Rule can lead to a similar end result to what has occurred in the past using affirmative defenses 


for excess emissions due to startup, shutdown, malfunction, or emergency. The process for filing 


a supplemental report will be similar to the one for claiming an affirmative defense, requiring 
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demonstration of essentially the same facts to warrant relief from civil penalties. EHD will 


approach enforcement decisions under the amended 20.11.49 NMAC as it did under the prior 


version. If an excess emission was truly unpreventable, EHD anticipates using its enforcement 


discretion to relieve a Permittee from penalties for it. Reyes Testimony, pages 8-9. 


14. EHD's testimony showed that EHD's Proposed Rule makes certain other 


advisable minor changes to the language of 20.11.49 NMAC, not required by the SIP Call, for 


clarity and consistency. In consultations with EHD, EPA had no objection to these changes. 


Rocha Testimony, pages 11-12. 


15. EHD' s testimony showed that removal of the entire 20.11.49 NMAC from the 


SIP, at the recommendation of EPA Region 6, is advisable because the Clean Air Act contains no 


requirement for states to have a regulation addressing enforcement provisions for excess 


emissions. Rocha Testimony, page 10. 


16. EHD's testimony showed that EHD's Proposed Rule and withdrawal of20.ll.49 


NMAC from the SIP will maintain air quality and meet all other Clean Air Act requirements, as 


required by Section 110(1) of the Act Rocha Testimony, page 11. 


17. One stakeholder, Western Refining, submitted pre-rulemaking comments to EHD 


advocating retention of affirmative defense language in 20.11.49 NMAC and withdrawal of such 


language from the SIP. Rocha Testimony, page 13. 


18. EHD's testimony reported EPA's position that the Western Refining approach is 


potentially approvable by the EPA as a response to the SIP Call. Rocha Testimony, page 14. 


19. However, EHD testimony showed that adopting the Western Refining approach 


over EHD's Proposed Rule is not advisable. According to EPA Region 6, the Western Refining 


appr-oach would leave 20.11.49 NMAC in violation of an EPA regulation regarding operating 
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permit programs required under Title V of the Clean Air Act, which apply primarily to large air 


pollutant sources. The EPA regulation in question, 40 CFR § 70.11(a)(3), requires an air agency 


to retain sufficient authority under state law to recover civil penalties in a judicial enforcement 


action. EPA Region 6 informed EHD that affirmative defense provisions in 20.11.49 NMAC, 


even as a state (or local) only rule, would violate the above EPA requirement by limiting or 


restricting EHD's ability to recover civil penalties in court if a source could establish the 


necessary factual criteria. EPA stated that EHD might face a future EPA notice of deficiency in 


its Title V operating permit program for large sources if20.11.49 NMAC retained affirmative 


defense language as a state only regulation. In that event, a new rulemaking to amend 20.11.49 


NMAC would be necessary to avoid an EPA takeover ofTitle V permitting authority in 


Albuquerque and Bernalillo County. Rocha Testimony, pages 14-15. 


20. All persons present at the hearing were given an opportunity to make a statement 


regarding the proposed amendments and to cross-examine all witnesses. ____ members of 


the public appeared at the public hearing and asked questions following EHD's introduction of 


its testimony. ____ members ofthe public made oral comments on EHD's Proposed Rule. 


____ written comments presented at the hearing were received by the hearing clerk. __ 


written comments from the public were received prior to the hearing. 


21. All testimony at the hearing was taken under oath. A court reporter prepared a 


transcript of the proceeding. 


22. The hearing record ____ (was or was not) left open after the hearing. 


23. Following the hearing, the Air Board deliberated and voted on 


------------(date) to adopt the proposed amendments by a vote of 
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Conclusions of Law 


1. The Air Board is authorized to .. adopt, promulgate, publish, amend and repeal 


regulations" consistent with the Air Act and '"adopt a plan for the regulation, control, prevention, 


or abatement of air pollution[.]" NMSA 1978 § 74-2-S(B)(l) and (B)(2) ("Air Act"). In adopting 


regulations, the Air Board "shall give weight it deems appropriate to all facts and 


circumstances," including but not limited to those enumerated in the Air Act. NMSA 1978 § 74-


2-S(E). 


2. City and County Ordinances authorize the Air Board, in accordance with the Air 


Act, to adopt regulations and plans within Albuquerque and Bernalillo County addressing facts 


and circumstances the Air Board deems appropriate. ROA § 9-5-l-4(A), (B) and (C); Bernalillo 


County Ordinances 30-33(a), (b) and (c). 


3. The presence of affirmative defenses in a SIP violates Sections 113 and 304 of the 


Clean Air Act. Therefore, 20.11.49 NMAC, including its affirmative defense provisions, must be 


removed from the Albuquerque-Bernalillo County portion of the New Mexico SIP. 


4. Affirmative defense provisions in 20.11.49 NMAC, even when effective only as a 


state or local only regulation, violate EPA Title V regulations at 40 CFR § 70.11(a)(3). 


Therefore, affirmative defense provisions must be removed from the language of the regulation, 


over and above removal ofthe regulation itself from the SIP. 


5. The actions requested in EHD's Petition and Technical Testimony are consistent 


with all requirements of the Clean Air Act, including those addressed in the EPA SIP Call, 


Sections 113 and 304 of the Clean Air Act, and in EPA's regulations governing state and local 


Title V operating permit programs, 40 CFR § 70.ll(a)(3). The EHD actions that the Air Board 


concludes are consistent with the foregoing federal laws include removal of 20.11.49 NMAC in 
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its entirety from the SIP, amending the regulation under state law to remove all affirmative 


defense provisions, and substituting enforcement discretion provisions to address excess 


emissions episodes. 


6. Enforcement processes for Permittees under the amended 20.11.49 NMAC would 


allow such processes to reach a similar end result to those obtained under affirmative defenses. 


Permittees would continue to be able to request relief from civil penalties for excess emissions, 


to be granted such relief when circumstances warranted, and to appeal EHD's assessment of 


penalties to the Court of Appeals. 


7. Unlike the actions requested in EHD's Petition, the alternative of removing 


20.11.49 NMAC only from the SIP, while retaining affirmative defenses in a regulation effective 


only under state (and local) law, would leave 20.11.49 NMAC in violation of federal law 


regarding requirements at 40 CFR § 70.11 (a)(3) for state and local Title V operating permit 


programs. 


8. In Light of the foregoing, this rulemaking action is within the Air Board's legal 


authority and addresses all appropriate facts and circumstances. NMSA 1978, § 74-2-4(E); ROA 


§9-5-1-4(C); and Bernalillo County Ordinances,§ 30-33(C). 


Order 


1. It is hereby ordered that the proposed regulatory change attached to EHD's 


Petition filed June 27, 2016 is adopted with any non-substantive modifications necessary for 


filing with the State Records Center and Archives. 


2. The amended 20.11.49 NMAC shall become effective 30 days after filing with the 


State Records Center and Archives. NMSA 1978 § 74-2-6(F). 
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3. Upon the amended 20.11.49 NMAC being filed with the State Records Center and 


Archives and published in the New Mexico Register as required by NMSA 1978 § 14-4-1 et seq., 


it is hereby ordered that EHD prepare and send a proposed SIP revision to EPA consistent with 


the requirements in 40 CFR Part 51, Appendix V, requesting that EPA remove 20.11.49NMAC 


in its entirety from the SIP. 


ISSUED this ___ day of September, 2016 


Jane Cudney-Biack 
Chair, Albuquerque- Bernalillo County Air Quality Control Board 
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ALBUQUERQUE-BERNALILLO COUNTY 
AIR QUALITY CONTROL BOARD 


IN THE MATTER OF 
THE PETITION TO AMEND 
20.11.49 NMAC, EXCESS EMISSIONS 


Environmental Health Department 
City of Albuquerque, Petitioner. 


ENVIRONMENTAL HEALTH DEPARTMENT'S 
LEGAL BRIEF IN SUPPORT 


OF PETITION TO AMEND 20.11.49 NMAC 


The City of Albuquerque Environmental Health Department ("EHD") petitions the 


Albuquerque - Bernalillo County Air Quality Control Board ("Air Board") to amend 20.11.49 


NMAC, Excess Emissions ("Part 49") and to authorize a request to the U.S. Environmental 


Protection Agency ("EPA") to remove Part 49 from the State Implementation Plan ("SIP"). 


EHD's proposal responds to a determination by the EPA that Part 49's affirmative defense 


provisions do not comply with the federal Clean Air Act ("SIP Call"). As explained below, by 


removing the affirmative defense provisions from Part 49, EHD's proposal ensures compliance 


with federal and state law and avoids the need to hold a second rulemaking hearing in the near 


future. 


I. INTRODUCTION 


Black's Law Dictionary defines "affirmative defense" as "a defendant's assertion of facts 


and arguments that, if true, will defeat the plaintiffs or prosecution's claim, even if all the 


allegations in the complaint are true." Black's Law Dictionary (lOth ed. 2014). The classic 


example of an affirmative defense is a statute of limitations which bars a legal claim after a 
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certain amount of time has passed. If the defendant can prove that the applicable statute of 


limitations has lapsed, it is entitled to dismissal of the alleged violation, regardless of its 


culpability or the consequences of the violation. 


Under the current version of Part 49, an owner or operator of a stationary source 


("Permittee") may claim an affirmative defense for certain types of "excess emissions," which 


are defined as emissions that exceed an emission limit in a permit or regulation, 20.11.49.7(F) 


NMAC, that were allegedly caused by the startup, shutdown, or malfunction of equipment or an 


emergency. 20.11.49.16 NMAC. A Permittee who proves that the excess emission was not 


reasonably preventable for one of these reasons cannot be assessed a civil penalty in an 


administrative or judicial enforcement action. 


The D.C. Circuit Court of Appeals has held that affirmative defenses for excess 


emissions violate the Clean Air Act because they limit the authority and discretion of the federal 


courts to assess penalties under Sections 113 and 304 ofthe Clean Air Act. In response, the EPA 


has determined that Part 49's affirmative defense provisions (as well as similar provisions in the 


regulations of more than 30 states and local authorities) violate the Clean Air Act, and ordered 


the City of Albuquerque and Bernalillo County (and the other jurisdictions) to remove them from 


their respective SIPs. Additionally, these affirmative defense provisions violate Title V of the 


Clean Air Act even if they were retained in a locally-effective regulation outside the SIP, 


because they interfere with EHD's authority to assess and recover penalties in administrative and 


judicial enforcement actions. EHD's proposal substitutes the concept of enforcement discretion 


for these affirmative defense provisions, both resolving these conflicts and ensuring that 


Permittees are able to present exculpatory information that could reduce their liability for 


penalties. 
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II. AFFIRMATIVE DEFENSES VIOLATE THE CLEAN AIR ACT. 


Although the EPA long believed that affirmative defenses were permissible under the 


Clean Air Act and allowed states and local authorities to adopt them in their SIPs, in 2014 the 


D.C. Circuit Court of Appeals disagreed, and in response, the EPA has moved to restrict their 


use. 1 In Natural Resources Defense Council v. EPA, the D.C. Circuit held that affirmative 


defenses in an EPA regulation violated the Clean Air Act. 749 F.3d 1055 (D.C. Cir. 2014). The 


case addressed an EPA regulation which provided an affirmative defense for malfunctions that 


caused the violation of emission limits under Section 112 of the Clean Air Act. The affirmative 


defense applied to both administrative enforcement actions by the EPA and judicial enforcement 


actions by citizens in federal court. The Court held that the regulation impermissibly limited the 


court's authority and discretion to impose civil penalties. ld. at 1063 ("By its terms, Section 


304(a) clearly vests authority over private suits in the courts, not EPA. As the language ofthe 


1 While the EPA and the federal courts have consistently rejected automatic exemptions for excess 


emissions during startup, shutdown, or malfunction as violating the Clean Air Act, 80 Fed. Reg. 33,843, 33,849-50 


(June 12, 2015); Mich. Dep't ofEnwl. Qua/if)' v. Browner, 230 F.3d 181 (6th Cir. 2000); Sierra Club v. EPA, 551 


F.3d I 019 (D.C. Cir. 2008); Arizona Public Service Co. v. EPA, 562 F.3d 1116 (I Oth Cir. 2009), the legality of 


affirmative defenses has been a frequent subject of litigation. Sierra Club eta/. v. Jackson, No. 3: I 0-cv-04060-CRB 


(N.D. Cal. 2011 ); Arizona Public Service Co. v. EPA, 562 F.3d 1116 (lOth Cir. 201 0); Montana Sulfur & Chemical 


Co. v. EPA, 666 F.3d 1174 (9th Cir. 2012); LuminantGeneration Co. v. EPA, 714 F.3d 841 (5th Cir. 2013). 


However, because the Clean Air Act vests the D.C. Circuit with the authority to make decisions regarding the 


legality of nationally applicable regulations, its decision is the binding interpretation of the Clean Air Act. 42 


U.S.C. § 307(b); 80 Fed. Reg. 33,853 (June 12, 2015). 
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statute makes clear, the courts determine, on a case-by-case basis, whether civil penalties are 


appropriate.") (internal quotations omitted). Upon remand, the EPA concluded that any 


affim1ative defense provision for excess emissions in a SIP violates the Clean Air Act. 80 Fed. 


Reg. 33,851 (June 12, 2015). 


The EPA's changing approach to excess emissions is reflected in its response to the Air 


Board's regulations. Beginning in 1971, the Air Board's regulations allowed an automatic 


exemption for excess emissions. In 1981, the EPA notified the City of Albuquerque that the 


automatic exemption violated the Clean Air Act. Exhibit 1. However, the EPA took no action to 


enforce its decision. In 2009, the Air Board adopted EHD's proposal to substitute affirmative 


defenses for the automatic exemption. Exhibit 2. In 2010, the EPA approved these affirmative 


defenses in the current Part 49. 75 Fed. Reg. 5,698 (February 4, 2010). In 2014, the D.C. 


Circuit's decision in NRDC v. EPA prompted the EPA's SIP Call. On the other hand, the EPA 


has consistently stated that authorized jurisdictions may exercise enforcement discretion to 


address excess emissions, and this position has not been challenged under the Clean Air Act. 


III. EHD'S PROPOSAL COMPLIES WITH THE EPA'S SIP CALL. 


EHD's proposal addresses the legal deficiencies in Part 49 identified by the EPA's SIP 


Call. Specifically, the SIP Call determined that Part 49's affirmative defense provisions for 


startup, shutdown, malfunction, and emergency (20.11.49.l6.A, B, and C NMAC), along with 


other related provisions, do not comply with the Clean Air Act. 80 Fed. Reg. 33,968 (June 12, 


2015). The EPA recommended that the Air Board withdraw these provisions from the SIP, and 


substitute a provision for enforcement discretion to address excess emissions on a case-by-case 


basis. Jd. at 33,968, 33,980-81. The SIP Call recognized that an enforcement discretion 


provision could be contained in a regulation within the SIP or in a locally-effective regulation 
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outside ofthe SIP. !d. at 33,855-56, 33,871, 33,980-81. However, the EPA cautioned that even 


if such a provision were contained in a locally-effective regulation outside of the SIP, it could 


not shield a Permittee from liability for a civil penalty upon a showing of certain facts, citing 


Section IIO(a)(2)(C) (the authorized jurisdiction must maintain sufficient authority to enforce 


federal requirements). Jd. at 33,855-56, 33,871. 


EHD's proposal satisfies the EPA's SIP Call. Removing the affirmative defense 


provisions from the SIP remedies the violation of Sections 113 and 304 of the Clean Air Act. 


Substituting the enforcement discretion provision in a locally-effective regulation outside the 


SIP, and adding language expressly stating that this provision does not establish an affirmative 


defense or shield a Permittee from liability for a civil penalty upon a showing of certain facts, 


ensures compliance with Section 110(a)(2)(C) ofthe Clean Air Act. Although two commenters 


suggested that the affirmative defense provisions could be retained in a locally-effective 


regulation outside of the SIP, EHD disagrees because, as explained below, they present a 


potential legal issue under another provision ofthe Clean Air Act, as well as the New Mexico 


Air Quality Control Act ("State Act"). 


IV. EHD'S PROPOSAL ENSURES COMPLIANCE WITH THE EPA'S TITLE V 
PERMIT REGULATIONS. 


In addition to the legal deficiencies identified earlier, the affirmative defense 


provisions in Part 49 conflict with the federal requirements for Title V permits. As a 


result, if those provisions were not removed from Part 49, even if Part 49 were retained 


only as a locally-effective regulation outside the SIP, they would violate EPA regulations 


governing state and local Title V permitting programs. 
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Title V of the Clean Air Act requires authorized jurisdictions such as the City of 


Albuquerque and Bernalillo County to manage a permitting program for "major sources." 


Major sources have the potential to emit more than 1 00 tons per year of a regulated air 


pollutant such as carbon monoxide, oxides of nitrogen, and particulate matter, or I 0 tons 


per year of a single hazardous air pollutant or 25 tons per year of combined hazardous air 


pollutants. 42. U.S.C. §§ 7661-766lf. The Air Board has adopted regulations to 


implement a Title V permit program in the City of Albuquerque and Bernalillo County. 


20.11.42 NMAC, Operating Permits. 


EPA's Title V regulations obligate authorized jurisdictions to retain the unfettered 


ability to enforce the permitting program. In particular, 40 CFR § 70.ll(a)(3)(i) states: 


Any agency administering a program shall have the following 
enforcement authority to address violations of program 
requirements by Part 70 sources ... 


To assess or sue to recover in court civil penalties and to seek 
criminal remedies, including fines, according to the following: (i) 
civil penalties shall be recoverable for the violation of any 
applicable requirement; any permit condition; any fee or filing 
requirement; any duty to allow or carry out inspection, entry, or 
monitoring activities or, any regulation or orders issued by the 
permitting authority. These penalties shall be recoverable in a 
maximum amount of not less than $10,000 per day per violation. 


EPA has notified EHD that Part 49's affirmative defense provisions would violate 


this regulation, if they were retained in a locally-effective regulation outside the SIP. 


Telephone Conversation of Carol Parker, Assistant City Attorney, City of Albuquerque, 


and Ed Merta, Air Quality Regulation Development Coordinator, City of Albuquerque, 


Environmental Health Department, with Rick Bartley, EPA Region 6 Office of Regional 


Counsel (March 31, 2016). The regulation requires that authorizedjurisdictions must 


have the "authority" to recover civil penalties "in court." Part 49's affirmative defense 
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provisions limit EHD's authority to recover a civil penalty in court because a major 


source could not be held liable for a civil penalty if it proved the facts for the affirmative 


defense. For this reason, EPA told EHD that it would be subject to a notice of deficiency 


for the Title V permitting program if the Air Board were to retain Part 49's affirmative 


defense provisions in a locally effective regulation outside the SIP, citing 42 U.S.C. § 


7661 a(i)(l ). 2 A notice of deficiency would require the Air Board to conduct a second 


hearing to amend Part 49 or risk federal sanctions, including EPA's takeover of the Title 


V permit program in Albuquerque and Bernalillo County. 42 U.S.C. §§ 766la(i)(2), (3) 


& ( 4 ). Although the Air Board's Title V regulations are not directly at issue in this 


hearing, EHD' s proposal averts a second hearing and the attendant costs for both EHD 


and the Air Board. 


V. EHD'S PROPOSAL ENSURES COMPLIANCE WITH THE STATE ACT. 


Affirmative defense provisions in a locally-effective regulation outside the SIP also may 


violate the State Act. Like the Clean Air Act, the State Act assigns the courts sole discretion to 


assess penalties in a judicial enforcement action. NMSA 1978 74-2-12.1 (authorizing a court to 


assess civil penalties of up to $15,000 per day for violating a permit, regulation, or emergency 


order and up to $25,000 per day for failing to comply with an administrative order). Like the 


Clean Air Act, the State Act contains no language allowing the Air Board to limit the court's 


2 EPA recently proposed to codify this position in its Title V regulations. 80 Fed. Reg. 38,645 (June 14, 


20 16) (requiring authorized jurisdictions to remove all affirmative defenses from their Title V regulations.) 
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authority in this way. However, an affirmative defense in a regulation adopted by the Air Board, 


regardless of whether the regulation is part of the SIP or outside ofthe SIP, would excuse a 


source from civil penalties if it could prove certain facts, thereby limiting the court's authority to 


assess penalties. 


VI. EHD'S PROPOSAL DOES NOT VIOLATE THE STRINGENCY PROVISIONS 
IN THE STATE ACT. 


EHD's proposal does not violate the stringency provisions in the State Act because those 


provisions are not applicable to Part 49. The State Act prohibits the Air Board from adopting a 


regulation that is more stringent than a federal requirement or standard in five specific areas: ( 1) 


visibility on certain types of federal land; (2) Prevention of Significant Deterioration; (3) 


achievement of National Ambient Air Quality Standards in nonattainment areas; (4) performance 


standards for certain sources; and (5) emission standards for hazardous air pollutants. NMSA 


1978 § 74-2-5(C)(l) and (2). EHD's proposal does not affect any of these requirements or 


standards, but rather conforms its enforcement process to federal law. 


VII. PENDING LITIGATION DOES NOT OBVIATE THE AIR BOARD'S 
OBLIGATION TO COMPLY WITH THE EPA' SIP CALL. 


During EHD's presentation of the Petition on July 8, 2016, the Air Board asked whether 


EHD's proposal could be affected by current litigation challenging the legality of the EPA's SIP 


Call. The pending litigation does not allow Albuquerque and Bernalillo County to postpone their 


compliance with the EPA's SIP Call. 


Albuquerque and Bernalillo County are legally required to submit a proposed SIP 


revision meeting the EPA's requirements no later than the SIP Call deadline of November 22, 


2016. 42 U.S.C. § 7410(k)(5). This remains true in spite of any litigation challenging the SIP 


Call's legality because neither the EPA nor any federal court has vacated or stayed the SIP Call, 
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nor otherwise relieved the affected jurisdictions of their obligation to comply with the SIP Call.3 


Moreover, it is impossible to predict the timing or outcome of a decision in the pending 


litigation, or EPA's response to the court's decision when it is eventually issued. Absent a stay, 


Albuquerque and Bernalillo County would be subject to federal sanctions for their failure to 


timely respond to the SIP Call.4 Stated differently, while the outcome of pending litigation is 


uncertain, the requirement to comply with existing federal law and the penalties for failing to do 


so are certain. 


3 For example, when the U.S. Supreme Court stayed the EPA's greenhouse gas emission standards for 


existing electric power plants, the authorized jurisdictions, including EHD, were relieved of their obligation to 


comply with the EPA's deadlines pending the resolution of litigation. West Virginia v. EPA, Order Granting Stay, 


Order List: 577 U.S., 15A793 (February 9, 2016). By contrast, no stay has been issued for the EPA's SIP call, and 


thus, EHD must comply with the EPA's deadline for submitting a satisfactory response. 


4 The Clean Air Act requires EPA to impose sanctions on a state, or jurisdiction within a state, whose SIP 


violates the Clean Air Act or who fails to respond to a SIP Call. 42 U.S.C. § 7509(a). These sanctions include the 


denial of federal highway funding, the withholding of EPA grants to state and local air quality agencies, and 


increased emission offsets for new sources in nonattainment areas. 42 U.S.C. § 7509(a) and (b). In fact, the EPA 


previously imposed such sanctions on Albuquerque and Bernalillo County. In the 1980s, the EPA withheld federal 


funds from the Air Board, prohibited the construction of major stationary sources that could emit carbon monoxide 


in Bernalillo County, and barred the approval of some transportation projects and grants requiring federal approval, 


because the Air Board had failed to submit an approvable SIP to attain the National Ambient Air Quality Standard 


for carbon monoxide in Albuquerque and Bernalillo County. 50 Fed. Reg. 8,620 (March 5, 1985). These sanctions 


were upheld by the federal appeals court. N.M. Envtl. Improvement Div. v. Thomas, 789 F.2d 825 (IO'h Cir. 1986). 
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VIII. CONCLUSION 


EHD's proposal meets all federal and state requirements. In contrast, retaining the 


affirmative defense provisions in a locally effective regulation outside the SIP, as suggested by 


two commenters, would conflict with federal Title V permit regulations and the State Act. 


Accordingly, EHD requests that the Air Board adopt EHD's proposal, as modified by EHD's 


proposed floor amendment, to remove the affirmative defense provisions from Part 49 and to 


authorize EHD's request to remove Part 49 from the SIP. 
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Respectfully submitted, 


CITY OF ALBUQUERQUE 
Jessica M. Hernandez 
City Attorney 


Eric Ames 
3005 South St. Francis Drive, Suite 1 D, Box 490 
Santa Fe, New Mexico 


Attorney for City of Albuquerque 
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CERTIFICATE OF SERVICE 


I certify that an original and fifteen copies of this pleading were served on September 
13, 2016 as follows: 


By hand delivery to: 


Andrew Daffern, Hearing Clerk 
Albuquerque-Bernalillo County Air Quality Control Board 
One Civic Plaza, NW, Room 3023 
Albuquerque, New Mexico 87103 


By electronic mail to: 


Felicia Orth, 
Hearing Officer and Counsel for the Air Board 


Eric Ames 


263098 
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UNITED STATES ENVIRONMENTAL PROTECTIO 
REGION VI 


March 2, 1981 


Mr. Robert A. Harley, Chief 
Air Pollution Control Division 
P. 0. Box 1293 
Albuquerque, New Mexico 87103 


~-l


Dea r Mr. _!:taM ey: 


1201 ELM STREET 


DALLAS, TEXAS 7!1270 


Pursuant to our 105 grant commitment, we have completed a review of Regulation 19, 
Breakdown, Abnormal Operating Conditions, or Scheduled Maintenance. I submit the 
following comments for your considerat1on. 


1. The Regulation provides automatic exemptions from emission limitations for 
excess emissions during scheduled maintenance and some other situations. Accord
ing to EPA guidance, all emissions that exceed emission limitations during start
up, shut down, breakdown, or maintenance are a violation of the State Implementa
tion Plan unless there is a sudden and unavoidable malfunction that is totally 
beyond the control of the owner and/or operator. The automatic exemption 
provision is too broadly written and should be limited to sudden unavoidable 
exceedances. 


2. The information which the source must report to the agency must be more 
specific. Enough detail must be reported to enable the agency to determine that 
the excess emissions were caused by a sudden and unavoidable occurrence. 


The April 27, 1977 Federal Register (42 FR 21472) and Guidance to State and Local 
Agencies in Preparing Regulations to Control Volatile Organic Compounds from Ten 
Stationar~ Source Categories (EPA-450/2-79-004) contains detailed explanat1ons of 
EPA's pol1cy concerning such excess emission regulations and the minimum accept
able reporting requirements. 


If you have any questions, please call me, or Gordon Scruggs at 214/767/1518. 


Sincerely, 


Jz~--JJ-~ 
Jack S. Divita 
Chief, Air Programs Branch 


' ·' 







ALBUQUERQUE/BERNALILLO COUNTY AIR QUALITY 


2 AMENDED RESOLUTION #2009-6 


3 REPEALING ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL 
4 BOARD REGULATIONS SECTION 20.11.90.12 NMAC, BREAKDOWN, ABNORMAL 
5 OPERATING CONDITIONS, OR SCHEDULED MAINTENANCE AND REPLACING WITH A 
6 NEW RULE, 10.11.49 NMAC, EXCESS EMISSIONS. ALSO AMENDING ALBUQUERQUE-
? BERNALILLO COUNTY AIR QUALITY CONTROL BOARD REGULATIONS 20.11.65 
8 NMAC, VOLA TILE ORGANIC COMPOUNDS, AND 20.11.69 NMAC, PATHOLOGICAL 
9 WASTE DESTRUCTORS, TO CORRECT CROSs-REFERENCING. SUBMITTING NEW 


lO 20.11.49 NMAC, AND AMENDED 20.11.90 NMAC, AND 20.11.65 NMAC TO EPA AS A 
II REVISION TO THE STATE IMPLEMENTATION PLAN (SIP) 
12 
13 Whereas, the New Mexico Air Quality Control Act ("Air Act"), NMSA 74-2-5, requires the 


14 Albuquerque/Bernalillo County Air Quality Control Board ("Air Board"), to "adopt, promulgate, 


15 publish, amend and repeal regulations consistent with the Air Quality Control Act to attain and 


16 maintain national ambient air quality standards and prevent or abate air pollution, including regulations 


17 prescribing air standards" within Bernalillo County, and to meet requirements of the United States 


18 Clean Air Act, the City of Albuquerque and Bernalillo County Joint Air Quality Control Board 


19 Ordinances, and the Albuquerque/Bernalillo County Air Quality Control Board ("Air Board") 


20 Regulations; and 


21 Whereas, on September 9, 2009, the Air Board held a public hearing in the City Council 


22 Committee Room, 9th Floor, Room 9081 of the Albuquerque/Bernalillo County Government Center, 


23 One Civic Plaza NW. in Albuquerque, New Mexico, and the hearing was held consistent with the 


24 notice requirements of the New Mexico Air Quality Control Act, and 20.11.82 NMAC, Rulemaking 


25 Procedures -AQCB; and 


26 Whereas, on September 9, 2009, the Air Board met and determined that updating the local Air 


27 Quality Control Board regulations by repealing 20.11.90.12 NMAC, the automatic exemption 


28 provision, replacing the term "upset' with the term "abnormal operating conditions", and replacing the 







tenn "secretary" with the tenn "Director", to bring New Mexico's rule into alignment with federal 


2 guidance, changing language which states that excess emissions would only occur under exceptional 


3 circumstances, and not during scheduled maintenance, startup or shutdown of operations, proposing a 


4 requirement for a "root cause analysis" to be conducted, which is a detailed technical analysis, correct 


5 cross-referencing, and to correct style and fonnatting is necessary; and 


6 Whereas, at the September 9, 2009 public hearing, testimony was presented to establish a 


7 present need, or a reasonably anticipated future need, which exists to warrant taking the following 


8 actions to help prevent or abate air pollution; 


9 NOW, THEREFORE BE IT RESOLVED BY THE BOARD THAT: 


10 I. Regarding 20.11.49 NMAC, Excess Emissions, and 20.11.90.12 NMAC, Breakdown, 


II Abnormal Operating Conditions. or Scheduled Maintenance, 20.11.65 NMAC, Volatile Organic 


12 Compounds, and 20.11.69 NMAC, Pathological Waste Destructors the Board hereby adopts the new 


13 rule to 20.11.49 NMAC, Excess Emissions, and repeals 20.11.90.12 NMAC, Breakdown, Abnormal 


14 Operating Conditions, or Scheduled Maintenance, and amends 20.11.65 NMAC, Volatile Organic 


15 Compounds, and 20.11.69 NMAC, Pathological Waste Destructors as proposed in AQD Exhibits 1 a, 


16 lb, lc and 1d, respectively which were admitted at the September 9, 2009 hearing as amended by 


17 "Staff's Proposed Floor Amendments" shown as AQD Exhibit #14, and "Supplemental Floor 


18 Amendments" shown as AQD Exhibit #16. 


19 2. The Board hereby directs staff to take all actions necessary to submit amended regulations to EPA as 


20 a revision to the SIP. 


21 3. The effective date of the new rule 20.11.49 NMAC, Excess Emissions, and repeal of 


22 20.11.90.12 NMAC, Breakdown, Abnormal Operating Conditions, or Scheduled Maintenance, and 


23 amended 20.11.65 NMAC, Volatile Organic Compounds, and 20.11.69 NMAC, Pathological Waste 


2 







.. 


, 


De.stmc:tors shall be October 13, 2009. 


2 4. Staff is directed to submit the new rule 20.11.49 NMAC, Excess Emissions, and repealed 


3 20.11 . 90.12 N MAC, Breakdown, Abnormal Operating Conditions, or Scheduled Maintenance, and 


4 amended 20.11.65 NMAC, Volatile Organic Compounds, and 20.11.69 NMAC, Pathological Waste 


5 De.stmctors to the State Records Center in the format currently required by the State Records Center, 


6 without changing the substance of the amendments as adopted by the Air Board on September 9, 2009. 


7 [WITH THE FOLLOWING CHANGES:] 


8 


9 


10 
II PASSED AND ADOPTED THIS 9th DAY OF SEPTEMBER, 2009 
12 BY A VOTE OF 6 FOR AND 0 AGAINST. 
13 Absent: 1 
14 


15 


16 


17 


18 


- /} -·-
r /!/~? 


, Secretary C/ 


eichrnann Chair 
uquerque-Bemalillo County 


Air Quality Control Board 
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RECEiVED EHD'S PROPOSED FLOOR AMENDMENT: 
EHVlRONMEHTlll H£ ALT~OPOSED CHANGES TO EHD'S ORIGINAL DRAFT 


16 SEP 15 PH 4~ 18 REDLINE VERSION 


20.11.49.16 D. Department's determination of adequacy of supplemental report. 
Nothing in 20.11.49 NMAC creates an affirmative defense or entitles a source to relief from 
penalties for an~ excess emission;._ incJuding but not limited to any exceedance of a limit which 
already takes into account startup and shutdown emissions, any NAAQS or PSD increment, or 
any federally promulgated limit or any requirement derived from such limit, including 40 CFR 
Parts 60, 6 I, and 63. However, +!he department in its sole discretion may consider any relevant 
information, including information submitted in a supplemental report, in connection with a 
demand for corrective actionor injunctive relief, or the assessmentiftg or negotiation offfig a 
penalty in an enforcement action. The department's determination of how much weight to give 
information in a supplemental report is based on its sole discretion~ and the department skallnot 
consider infonnation in-a !iupplemental report in any enforcement action involving: 
----- (I) inj1:1netive relief; 


---------t2+- ex.ceedance of limits v.·hieh already take into account !ilarlt~p--tffld 
shutdown entissions; 


---------f3+-- exeeedanee of" the NAAQS or PSD increments; 
--------f4t-- failure to tneel federally promulgated emission limits, inclt~ding. but 


not limited to, en1isf;ion limits ifl 40 CFR Pans 60, 61 and 63;-BF 
(5) violatioR of any requirement that derives from 40 CFR Parts 60, 61, 


and 63 or any other federally prom1:1lgated performance standard or emission---Hmit. 


EHD'S PROPOSED FLOOR AMENDMENT: 
PROPOSED CHANGES TO EHD'S ORIGINAL DRAYI' 


CLEAN COPY- CHANGES INTEGRATED 


20.1 J .49 .16 D. Department's determination of adequacy of supplemental report. 
Nothing in 20. I 1.49 NMAC creates an affirmative defense or entitles a source to relief from 
penalties for any excess emission, including but not limited to any exceedance of a limit which 
already takes into account startup and shutdown emissions, any NAAQS or PSD increment, or 
any federally promulgated limit or any requirement derived from such a limit, including 40 CFR 
Parts 60, 61, and 63. However, the department in its sole discretion may consider any relevant 
information, including information submitted in a supplemental report, in connection with a 
demand for corrective action or injunctive relief, or the assessment or negotiation of a penalty in 
an enforcement action. The department's determination of how much weight to give information 
in a supplemental report is based on its sole discretion. 
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If EHD's Proposed Floor Amendment is adopted, this page would be substituted for page 6 of EHD's Public 
Review, which was attached to the Petition of June 27, 2016. The text of EHD's Proposed floor amendment is 
indicated below in blue. 


tiL the owne.! .ill~ opt:rator has identified the cuuse of the emcJ~Il\0; 
ill. the excess emission resulted from the cmt>rgencv; 


--· . . J5l the .!:'.Xcess emissi(lll and resu!!i!:l.g_emergency could not ha!Jl.bccn prcvelllet!.Jhrough l,'an:fyj 
[l!annml! and dc~jgn; 


.-·- .... __ ffil. ... the CXI.'C&~ cmh>sion and resulting emeri!Clli.J'. were nol.lli!!121!tiT!;J:!fring _pallern ind1ca1ive of 
!lladcquatc design. operation. or maintenance; --


iiL .. at the Jime the excess emil>sion and emergency occurred. the source wal-> being properly operated: 
. . ·-: __ .(j\1_ during the period of the excess emission, the owner or operaaor took all reasonable steps m 


numnuze level!> of emissions that exceeded the applicable standard, regulation. or permit condition; and 
_ ~·-~~--ill.. the owner or operator complied with all notification requirements in 20.1 J .49.1!! NMAC. 
including a description of the emergency, any steps to mitigate emissions, and corrective actions taken. ---
1- ·-----Dr- Alfirmative defeRsest"6hihitet/, Tt+e affirmative defease rrn¥isimts Afthis~w.lh"*-bta 
a~·ailahle fer: 


-- -f-4-··~fer iAjuneti¥1! Felief; 
·-~- ··SIP limit!< er rtmnillimitHhal ha"'l! ~en-set-~ inte aeceunt f!Uieatial!!missiont.~ 


~including. Inn fUll limiled to, lifltils thai i~ they llf:lfll)' Eh:lfing starluf! aRa shwttlovm,ilfl6 
lifnits thai e~tplieitly iatlieate they apply at all times or wilhoul e11e~1iea; 
---· - -· --f-11-- e11eest> emissioRs that eause an t'M~eedaRee of Ike NAAQS~ ineren1ea1s; 
----qp ... --f4) -~1HtHF1t't!l h!derally pmmwlga1ea emission limitt., i11eh:tding, hHt·net limilea~n,4(}-GFR-Paffi. 
~andM;or 


-·---~--wekttiHnsehel:)l:liremeRis thai tleriw.~ frotti40 CFR Part!i ~-&Rd6:4 or any other ~aerally 
eaforeeahle Jlerformttne~:~ sllmdara or fl'ffissian limit. 


E.---- Department's de&ermillali91Htfodequae, eramrmative defellse. -l'he aepartm~RI All!)' isswe a 
tlettnnintttinn r~artiing an owner or openuor's asseFtioR of tAtHtfiirnlali,,e tkfease llAaer ~ubstetimts A, 8 ar{;~ 
~-l-h49.,.1 tJ NM.t...C on the basis ofaay relevaRI inrermalien. ineluding bwt aot limitetha inferfflation SliemiueEI 
purs1111nt~ ;m.ll. 49 NMAC or obtained lhRlllgh an in:;peelien. Atly sueh tl~:~lermiaation ili not-a..fHHH-~-&fld.~ 
Ref reviev.·ahle, shall nof:~ prerequisil~:~ to the eommeneentenl er an admiaistfllti.,.e ~c~r jl!tlieial enfareeflleAI aelit~R, 
Elees nat eon:;lill:lle a wai~liahility pl:lrsl:lafltlo 20.11.49.18 NMAC, anti shall Rfll tJreelwaeo an enfereameAI 
ttetHlR hy the ltldeFill geverntnenl "6f'-&~ f'lliFsl:lanl to the ltlaefal Clean Air~- A !iOllrt:e may not assertHA 
alfirmalive Elek!nse UIIQtlf SYBSI!t:liORS A~ c ef 20.11.49.1 ('! NMAC in 111'1 aeminislratinl or jHtlieiol efli'OFt:'t'IJit!lll 
aetiafl.l:lnless it asserted SliGH aefeAse pHFSUafllltl PamgFaph (IS) of S~:~bseelieR B~.J.49.1S NMAC.J 


D. Department's determination of adequacy of supplemental report. Nothing in 20.11.49 
NMAC creates an affirmative defense or entitles a source to relief from penalties for any excess emission, including 
but not limited to any exceedance of a limit which already takes into account startup and shutdown emissions, any 
NAAOS or PSD increment, or any federally promulgated limit or any reguirement derived from such a limit, 
including 40 CFR Parts 60, 61, and 63. However, the department in its sole discretion may consider any relevant 
information, including information submitted in a supplemental report, in connection with a demand for corrective 
action or injunctive relief, or the assessment or negotiation of a penalty in an enforcement action. The department's 
determination of how much weight t<J give information in a supplemental report is based on its sole discretion. 


120.11.49.16 NMAC- N, 10/13/09; A. XXIXX/161 


20.11.49.17 ROOT CAUSE AND CORRECTIVE ACTION ANALYSIS: 
A. Upon receipt of a written demand by the department, the owner or operator of a source having an 


excess emission, shall prepare an analysis that uses analytical tools determined by the department to be appropriate. 
The analysis shall contain the following information: 


(I) an analysis describing the root cause and all contributing causes of the excess emission; and 
(2) an analysis of the corrective actions implemented or available to reduce the likelihood of a 


recurrence of the excess emission resulting from the causes identified under Paragraph (I) of Subsection A of 
20.11.49.17 NMAC, including, as applicable: 


(a) identification of implemented or available corrective action alternatives, such as changes in 
design, operation and maintenance; 


i I :fJ Nd S J d3S 91 
H11V3!1 lVl 'Fv· 
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RECEiVED 
ENVlRONr'E"~IFIL HEf\LTM.LBUQUERQUE-BERNALILLO COUNTY 


16 SE'P 15 PH 4: 19 
AIR QUALITY CONTROL BOARD 


IN THE MATTER OF PETITION TO AMEND 
20.11.49 NMAC- EXCESS EMISSIONS AQCB Petition No.2016-3 


Environmental Health Department, 
City of Albuquerque, Petitioner 


ENVIRONMENTAL HEALTH DEPARTMENT'S 
PROPOSED AMENDED ORDER AND STATEMENT OF REASONS 


FOR ADOPTING AMENDMENTS TO 
20.11.49 NMAC, EXCESS EMISSIONS 


This matter comes before the Albuquerque - Bernalillo County Air Quality Control 


Board ("Air Board") upon a Petition filed by the City of Albuquerque Environmental Health 


Department ("EHD"), proposing amendments to 20.11.49 NMAC- Excess Emissions ("EHD's 


Proposed Rule") and a request to the U.S. Environmental Protection Agency ("EPA") to 


withdraw the regulation in its entirety from the State Implementation Plan ("SIP"). 


A public hearing was held in Albuquerque on September 14, 2016, with a quorum of the 


Air Board present during the hearing. Following the hearing, the Air Board deliberated and voted 


to adopt the proposed amendments for the reasons that follow: 


Findings of Fact 


1. 20.11.49 NMAC- Excess Emissions, creates processes for addressing excess 


emissions by stationary sources. An excess emission is an unexpected emission of a regulated air 


pollutant from a stationary source that violates an emission limit in a permit or regulation. Reyes 


Testimony, page 2; Rocha Testimony, pages 1-2. 


2. Among other provisions, the currently effective 20.11.49 NMAC in effect prior to 


this rulemaking allowed an owner or operator of a stationary source ("Permittee") to claim an 


affirmative defense for excess emissions that occur during startup, shutdown, malfunction, and 
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emergency. An affirmative defense claim under 20.11.49 NMAC requires a Permittee to describe 


extenuating circumstances of an excess emission that, in the Permittee's view, make the excess 


emission unpreventable and relief from civil penalties thus warranted. EHD would evaluate such 


claims to determine whether they had sufficient factual support. If they did, relief from penalties 


would be granted. If they did not, penalties could be assessed and the Permittee could appeal 


EHD's decision to the Court of Appeals. Reyes Testimony, pages 4-5. 


3. On May 22,2015, EPA issued a determination ("SIP Call") that excess emissions 


SIP provisions for 36 states, including provisions for Albuquerque and Bernalillo County, New 


Mexico, were "substantially inadequate" to comply with the federal Clean Air Act. The SIP Call 


imposed a deadline of November 22, 2016 for affected jurisdictions to send an appropriate 


proposed SIP revision to EPA for approval. Rocha Testimony, pages 2-3, 5-6. 


4. The SIP Call cited specific provisions within 20.11.49 NMAC that EPA 


concluded were substantially inadequate under the Clean Air Act because they unlawfully 


impeded the discretion of federal courts to assess penalties under Sections 113 and 304 of the 


Act. The impermissible provisions in 20.11.49 NMAC related to affirmative defenses for excess 


emissions during startup, shutdown, malfunction, and emergency. The SIP Call stated that 


removal ofthese specific provisions would comply with the SIP Call requirement to submit an 


appropriate proposed SIP revision in response. Rocha Testimony, pages 3-5. 


5. The SIP Call provided guidance on two alternative regulatory approaches for 


excess emissions that could potentially avoid conflict with the Clean Air Act. One approach was 


to formulate alternative emission limitations in a SIP regulation that would specifically address 
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excess emissions in a particular source category. EHD testimony at the hearing demonstrated that 


adopting this approach was problematic due to the severe technical and logistical burdens it 


would impose. Rocha Testimony, Pages 6 to 7. 


6. The other EPA recommended approach relied on the enforcement discretion of a 


state or local air agency to address individual episodes of excess emissions on a case by case 


basis. The SIP Call recommended specific criteria that could guide the exercise of such 


discretion under the "enforcement discretion approach." Rocha Testimony, pages 6-9. 


7. On June 27, 2016, EHD petitioned the Air Board ("Petition") for a rulemaking to 


amend 20.11.49 NMAC and respond to the SIP Call by, among other things, removing language 


providing affirmative defenses for excess emissions. A public review draft ofEHD's Proposed 


Rule was attached to the Petition. 


8. In accordance with the state Air Quality Control Act ("Air Act"), NMSA 1978 § 


74-2-6(C), Revised Ordinances of Albuquerque ("ROA'') § 9-5-1-6(C), Bernalillo County 


Ordinances 30-35(c), 20.11.82.19 NMAC, and other state law, a notice of public hearing to 


consider EHD's Proposed Rule was properly published on July 29, 2016, in the New Mexico 


Register and in the Albuquerque Journal on the same day. All requirements for notice of this 


hearing were satisfied. 


9. Both the Petition and hearing notice were emailed to persons known to be 


interested in Air Board rulemaking proceedings or in the EPA SIP Call in particular. The Petition 


was emailed on June 27, 2016, the day the Petition was filed. The hearing notice was emailed on 


July 29, 2016, the day notice was published in the New Mexico Register and Albuquerque 


Journal. 
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10. The public hearing on EHD's Proposed Rule was held in Albuquerque, New 


Mexico on September 14, 2016. The hearing was held in accordance with procedures in 20.11.82 


NMAC, Rulemaking Procedures -Air Quality Control Board. 


11. EHD testimony at the hearing showed that EHD's Proposed Rule was drafted in 


close consultation with EPA Region 6 to be consistent with the "enforcement discretion 


approach" described in EPA's SIP Call. EPA has stated that the resulting draft ofEHD's 


Proposed Rule attached to EHD's Petition appears to meet all the SIP Call requirements. It does 


so by proposing amendments to the language of 20.11.49 NMAC removing all provisions related 


to affirmative defenses, and substituting provisions relying on the exercise ofEHD's 


enforcement discretion to address excess emissions episodes on a case by case basis. Rocha 


Testimony, pages 9-1 0. 


12. EHD's Proposed Rule replaces affirmative defense language in 20.1 I .49 NMAC 


with language allowing a Permittee to file a "supplemental report" describing the circumstances 


of an excess emission occurring during startup, shutdown, malfunction, or emergency. A 


supplemental report on an excess emission, like a claim for an affirmative defense, requires the 


Permittee to present facts demonstrating that the excess emission wasn't reasonably preventable 


and thus wasn't the Permittee's fault. As with a claim for an affirmative defense, a supplemental 


report allows the Permittee to ask for relief from civil penalties. As with a claim for an 


affirmative defense, EHD will evaluate the supplemental report to determine if the facts 


presented are sufficient to warrant relief from penalties. The Permittee may appeal EHD's 


decision to the Court of Appeals, as was the case with an affirmative defense. Reyes Testimony, 


pages 6-9. 
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13. EHD's testimony showed that enforcement processes under EHD's Proposed 


Rule can lead to a similar end result to what has occurred in the past using affirmative defenses 


for excess emissions due to startup, shutdown, malfunction, or emergency. The process for filing 


a supplemental report will be similar to the one for claiming an affirmative defense, requiring 


demonstration of essentially the same facts to warrant relief from civil penalties. EHD will 


approach enforcement decisions under the amended 20.11.49 NMAC as it did under the prior 


version. If an excess emission was truly unpreventable, EHD anticipates using its enforcement 


discretion to relieve a Permittee from penalties for it. Reyes Testimony, pages 8-9. 


14. EHD's testimony showed that EHD's Proposed Rule makes certain other 


advisable minor changes to the language of20.11.49 NMAC, not required by the SIP Call, for 


clarity and consistency. In consultations with EHD, EPA had no objection to these changes. 


Rocha Testimony, pages 11-12. 


15. EHD's testimony showed that removal of the entire 20.11.49 NMAC from the 


SIP, at the recommendation of EPA Region 6, is advisable because the Clean Air Act contains no 


requirement for states to have a regulation addressing enforcement provisions for excess 


emissions. Rocha Testimony, page 10. 


16. EHD's testimony showed that EHD's Proposed Rule and withdrawal of20.11.49 


NMAC from the SIP will maintain air quality and meet all other Clean Air Act requirements, as 


required by Section 11 0(1) of the Act Rocha Testimony, page 11. 
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17. One stakeholder, Western Refining, submitted pre-rulemaking comments to EHD 


advocating retention of affirmative defense language in 20.11.49 NMAC and withdrawal of such 


language from the SIP. Rocha Testimony, page 13. 


18. EHD's testimony reported EPA's position that the Western Refining approach is 


potentially approvable by the EPA as a response to the SIP Call. Rocha Testimony, page 14. 


19. However, EHD testimony showed that adopting the Western Refining approach 


over EHD's Proposed Rule is not advisable. According to EPA Region 6, the Western Refining 


approach would leave 20.11.49 NMAC in violation of an EPA regulation regarding operating 


permit programs required under Title V of the Clean Air Act, which apply primarily to large air 


pollutant sources. The EPA regulation in question, 40 CFR § 70.11 (a)(3), requires an air agency 


to retain sufficient authority under state law to recover civil penalties in a judicial enforcement 


action. EPA Region 6 informed EHD that affirmative defense provisions in 20.11.49 NMAC, 


even as a state (or local) only rule, would violate the above EPA requirement by limiting or 


restricting EHD's ability to recover civil penalties in court if a source could establish the 


necessary factual criteria. EPA stated that EHD might face a future EPA notice of deficiency in 


its Title V operating permit program for large sources if 20.11.49 NMAC retained affirmative 


defense language as a state only regulation. In that event, a new rulemaking to amend 20.11.49 


NMAC would be necessary to avoid an EPA takeover ofTitle V permitting authority in 


Albuquerque and Bernalillo County. Rocha Testimony, pages 14-15. 


20. At the hearing EHD introduced a proposed floor amendment to modify its original 


draft amended 20.11.49 NMAC, which was attached to EHD's Petition of June 27, 2016. The 


floor amendment proposed to modify EHD's original draft language in 20.11.49.16 NMAC, 


Subsection D. EHD's original language appeared to prohibit any consideration of information in 
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a supplemental report in five specific situations, whether in determining liability for an excess 


emission or designing a remedy for a violation. EHD stated at the hearing that, in fact, 


consideration of such information would be essential for designing a remedy. The new language, 


EHD showed, would allow such consideration. EHD Supplemental Exhibits #1 and #2. 


21. All persons present at the hearing were given an opportunity to make a statement 


regarding the proposed amendments and to cross-examine all witnesses. ____ members of 


the public appeared at the public hearing and asked questions following EHD's introduction of 


its testimony. ____ members of the public made oral comments on EHD's Proposed Rule. 


____ written comments presented at the hearing were received by the hearing clerk. __ 


written comments from the public were received prior to the hearing. 


22. All testimony at the hearing was taken under oath. A court reporter prepared a 


transcript of the proceeding. 


23. The hearing record (was or was not) left open after the hearing. 


24. Following the hearing, the Air Board deliberated and voted on 


------------(date) to adopt the proposed amendments by a vote of 


Conclusions of Law 


I. The Air Board is authorized to "adopt, promulgate, publish, amend and repeal 


regulations" consistent with the Air Act and "adopt a plan for the regulation, control, prevention, 


or abatement of air pollution[.]" NMSA 1978 § 74-2-S(B)(l) and (B)(2) ("Air Act"). In adopting 


regulations, the Air Board "shall give weight it deems appropriate to all facts and 


circumstances," including but not limited to those enumerated in the Air Act. NMSA 1978 § 74-


2-S(E). 
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2. City and County Ordinances authorize the Air Board, in accordance with the Air 


Act, to adopt regulations and plans within Albuquerque and Bernalillo County addressing facts 


and circumstances the Air Board deems appropriate. ROA § 9-5-1-4(A), (B) and (C); Bernalillo 


County Ordinances 30-33(a), (b) and (c). 


3. The presence of affirmative defenses in a SIP violates Sections 113 and 304 ofthe 


Clean Air Act. Therefore, 20.11.49 NMAC, including its affirmative defense provisions, must be 


removed from the Albuquerque-Bernalillo County portion of the New Mexico SIP. 


4. Affirmative defense provisions in 20.11.49 NMAC, even when effective only as a 


state or local only regulation, violate EPA Title V regulations at 40 CFR § 70.11(a)(3). 


Therefore, affirmative defense provisions must be removed from the language of the regulation, 


over and above removal ofthe regulation itself from the SIP. 


5. Affirmative defense provisions in 20.11.49 NMAC, even when effective only as a 


state or local regulation, may violate the state Air Act, which assigns state courts sole discretion 


to assess penalties in a judicial enforcement action. NMSA 1978 § 74-2-12.1. See also Espinosa 


v. Roswell Tower Inc., 1996-NMCA-006, ~ 33, 121 N.M. 306 ("the award ofpenalties is in the 


sound discretion of the trial court."). 


6. The actions requested in EHD's Petition, Technical Testimony, and proposed 


floor amendment are consistent with all requirements of the Clean Air Act, including those 


addressed in the EPA SIP Call, Sections 113 and 304 ofthe Clean Air Act, and in EPA's 


regulations governing state and local Title V operating permit programs, 40 CFR § 70.11(a)(3). 


The EHD actions that the Air Board concludes are consistent with the foregoing federal laws 


include removal of20.11.49 NMAC in its entirety from the SIP, amending the regulation under 


state Jaw to remove all affirmative defense provisions, substituting enforcement discretion 
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provisions to address excess emissions episodes, and adopting EHD's proposed floor amendment 


introduced at the hearing. 


7. EHD's proposed floor amendment is a logical outgrowth ofEHD's original 


proposed regulatory change and does not fundamentally alter the regulation as originally 


proposed in EHD's Petition of June 27, 2016. 


8. Enforcement processes for Permittees under the amended 20.11.49 NMAC would 


allow such processes to reach a similar end result to those obtained under affirmative defenses. 


Permittees would continue to be able to request relief from civil penalties for excess emissions, 


to be granted such relief when circumstances warranted, and to appeal EHD's assessment of 


penalties to the Court of Appeals. 


9. Unlike the actions requested in EHD's Petition, the alternative of removing 


20.11.49 NMAC only from the SIP, while retaining affirmative defenses in a regulation effective 


only under state (and local) law, would leave 20.11.49 NMAC in violation of federal law 


regarding requirements at 40 CFR § 70.ll(a)(3) for state and local Title V operating permit 


programs. 


I 0. In light of the foregoing, this rulemaking action is within the Air Board's legal 


authority and addresses all appropriate facts and circumstances. NMSA 1978, § 74-2-4(E); ROA 


§9-5-l-4(C); and Bernalillo County Ordinances,§ 30-33(C). 
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1. It is hereby ordered that the proposed regulatory change attached to EHD's 


Petition filed June 27, 2016 is adopted, as modified by EHD's proposed floor amendment, with 


any non-substantive modifications necessary for filing with the State Records Center and 


Archives. 


2. The amended 20.11.49 NMAC shall become effective 30 days after filing with the 


State Records Center and Archives. NMSA 1978 § 74-2-6(F). 


3. Upon the amended 20.11.49 NMAC being filed with the State Records Center and 


Archives and published in the New Mexico Register as required by NMSA 1978 § 14-4-1 et seq., 


it is hereby ordered that EHD prepare and send a proposed SIP revision to EPA consistent with 


the requirements in 40 CFR Part 51, Appendix V, requesting that EPA remove 20.11.49 NMAC 


in its entirety from the SIP. 


ISSUED this ___ day of September, 2016 


Jane Cudney-Biatk 
Chair, Albuquerque- Bernalillo County Air Quality Control Board 
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CITY OF ALBUQUERQUE 
Environmental Health Department 


PO Box 1293 


Albuquerque 


NM 87103 


www .cabq.gov 


Mary Lou Leonard, Director 


September 7, 2016 


Robin DeLapp 
Technical Project Manager 
PNM Resources Environmental Services 
2401 Aztec Rd NE 
Mail Stop ZIOO 
Albuquerque NM 87107 


Dear Robin DeLapp: 


Thank you for your comments of August 30, 2016 ("PNM Letter") on the 
Environmental Health Department's (EHD) draft amended 20.11.49 NMAC, Excess 
Emissions. Our response follows. 


The PNM Letter suggested withdrawing affirmative defense provisions of 20.11.49 
NMAC from the SIP and retaining them unchanged as provisions in a "state only" 
regulation, outside of the SIP. EHD agrees that this approach would be potentially 
approvable by EPA as a response to the SIP Call 


However, EHD has concluded that this approach suffers from a critical disadvantage. In 
particular, EPA has informed EHD that state only affirmative defenses would threaten 
the City I County's federally delegated permitting authority for Title V sources. 40 CFR 
70.11 (a)(3){i) provides that a state operating permit program must contain provisions to 
"assess or sue to recover in court civil penalties ... for violation of any applicable 
requirement [among other things]." EPA takes the position that the affirmative defense 
provisions in the existing language of20.11.49 NMAC would violate this Title V 
requirement even ifit were a "state only" provision. 


Thus, if the Albuquerque- Bernalillo County Air Quality Control Board left Part 49 
intact and it was only removed from the SIP, this may not resolve the issue about 
affirmative defenses. EHD might then receive a deficiency notice from EPA about its 
Title V program. At that point, EHD would have to propose a second rulemaking which 
would likely propose what EHD is proposing now-to replace affirmative defenses with 
enforcement discretion. EHD sees no benefit in conducting two rulemakings where one 
would suffice. EHD further notes that EPA recently introduced a proposed rule finding 
affirmative defense provisions in state Title V programs incompatible with the Clean Air 
Act. 1 


1 80 Fed. Reg. 38,645 (June 14, 2016). 







To avoid future issues with its Title V permitting program and bring 20.11.49 NMAC 
into compliance with all EPA regulations, EHD is requesting a reporting and 
enforcement discretion approach and does not plan to request "state only" affirmative 
defenses. 


2 


EHD believes this is the best resolution. EPA has pointed out that there is a high level of 
public interest in affirmative defenses.2 Litigation about affirmative defenses for excess 
emissions has continued for years. 3 Retaining state only affirmative defenses only 
prolongs the legal uncertainty. 


Enforcement discretion can achieve the same end result as affirmative defenses have in 
the past. The owner or operator of the source will have an opportunity to provide 
information to EHD to show why relief from civil penalties is warranted based on the 
facts. While EHD understands that an owner or operator may prefer an affirmative 
defense, EHD expects that enforcement discretion will lead to similar end results with 
less long term legal uncertainty. 


Thank you again for your comments. If you have further comments or questions, please 
contact me at emertal@cabg.gov, (505) 768-2660, or Dario Rocha, Control Strategies 
Manager, at drochafaJcabg.gov, (505) 768-2637. 


Sincerely, 


~{' . (' \ rll.Q{'l 
(./ (.\,,~if.' ,}' 


Ed Merta 
Air Quality Regulation Development Coordinator 
Air Quality Program 
Environmental Health Department 
City of Albuquerque 


2 80 Fed. Reg. 33,840 at 33,844 (June 12, 2015). 


3 See Natural Resources Defense Counci/1•. EPA, 749 F.3d 1055 (D.C. Cir. 2014); Luminant Generation 
Co. v. EPA, 714 F.3d 84 I (5th Cir. 201 3); Montana Sulfur & Chemical Co. v. EPA, 666 F.3d I 174 (9th Cir. 2012); 
Settlement Agreement, November 30,201 I, Sierra Club eta/. v. Jackson. No. 3:10-cv-06060-CRB (N.D. Cal.); 
Ari=ona Public Service Co. 1'. EPA, 562 F.3d II 16 (9th Cir. 2009); Sierra Club 1' EPA, 551 F.3d 1019 (D.C. Cir. 
2008). 







From: 
To: 
Cc: 
Subject: 
Date: 
Attachments: 


Marcus Rae! 
f?arlser. carol M; Merta Ed L 
Textor Madse; Scott Janoe (Scott.Jaooe@bakerboUs.coml 
EPA Letter to State of New Mexico 
Tuesday, September 13, 2016 8:30:45 AM 
NMED Exhibit 15 EPA Aooroval Letter SIP Revjsjoos May 25 2016 Pdf 


Carol, Please take a look at the attachment to this email. This is EPA's letter telling the State of New 


Mexico that they would approve removing the affirmative defense provisions from the SIP but 


leaving them in the rules as state only. While this is a preliminary determination, it is consistent with 


EPA's policy. We believe it would be arbitrary and capricious for EPA to approve such an approach 


for the State of New Mexico, but disapprove a similar or identical approach for Albuquerque. Please 


take a look and think about the issues that could arise from a different result from the Bernalillo 


County Air Quality Board. If you would discuss this with your internal people and give me a call 


regarding our discussion last week, I would appreciate it. I am available on my cell all morning 505-


440-6324. 


Thanks, 


Marcus 


Marcus J. Rael, Jr. ,., 
::r: 


Managing Partner 0'\ --...:: 
(.1) ;:J:j 


Robles, Rael & Anaya, P.C. rt'1 0 
""'0 ~Fg 500 Marquette Ave NW Suite 700 
UJ , (""') 


Albuquerque, NM 87102 ::=,., 


(505) 242-2228 Phone ""'0 ~< ::r ,-rn 


Marcus@roblesrael.com ~ 
~ ,_, .. 071 
::~ 


\D r 
-I 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 


I 
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1445 ROSS AVENUE, SUITE 1200 
DALLAS TX 75202-2733 .' \: I ( ; ~; '· : ~ y' ~ l ; i .. · .._ ~ l) 


Rita Bates 
Planning Section Chief' 
Air Quality Bureau 
New Mexico Environment Department 
525 Camino de los Marquez, Suite I 
Santa Fe, NM 87505-1816 


Dear Ms. Bates: 


MAY 2 5 2016 


Thank you 1'0r the opportunity to review and comment on the proposed revisions to the New Mexico 
Administrative Code, Title 20, Chapter 2, Part 7 - Excess Emissions (hereimlller "Excess Emissions 
Rule"). The EPA appreciates your efforts to address the EPA's June 12, 2015 (80 FR 33840) State 
Implementation Plan (SIP) Call. It is our understanding that New Mexico intends to withdraw the 
aftinnative-dcfcnsc-related provisions of the existing Excess Emissions Rule from the EPA-approved 
New Mexico SfP, and at the same time maintain the existing Excess Emissions Rule as a "state-only" 
rule. As proposed, the provisions to be withdrawn from the New Mexico SH» arc 202.7.6 (B) NMAC, 
20.2.7.1IO(B)(15) NMAC, 20.2.7.111 NMAC, 20.2.7.112 NMAC. 20.2.7.113 NMAC, 20.2.7.115 
NMAC, and 20.2.7.116 NMAC. Consequently, the existing Excess Emissions Rule except those 
scc~ions identified above will remain a part of the EPA-approved SIP for New Mexico. 


As proposed, we continue to believe that an approach of retaining affinnative defense-related provisions 
of the Excess Emissions Rule as a matter of slate law, outside of the SIP ("State-only"), would be 
consistenl with CAl\ a·equiremcnts, and consistent with the EPNs guidance in the Stal'tup, Shutdown. 
and Malfunction (SSM) Policy. Indeed, the EPA specifically addressed this potential approach in the 
SSM SIP Call. See 80 FRat 33855-56. "State-only" atlim1ative defense provisions, even though outside 
the SIP, should be properly worded and not preclude enforcement by the state for violations ofCAA 
requirements, including the uuth()rity to assess or sue to recover in court civil penallies and to seek 
criminal remedies for violations of any applicable requirement. Sec section 11 O(a)(2)(C), and 40 CFR 
70.1 !(a)(3). Otherwi~e, !his could be problematic with approvability IJfJnfrastntcturc ~IPs 1nr New 
Mexico and/or your Operating Permit program. 


Our specific comments are: 


I. Your SIP submillullcller should include a statement that New Mexico is requesting the EPA's 
review/approval of the removal of sections of the Excess Emissions Rule identified above fi·orn the 
New Mexico SIP. as required by the EPA's SSM SIP Call of.lune I~ . .:!01 5 (80 FR 33968). 


') Due lo thl· tact that New Mexico is proposing to remove certain provisions from the New Mexico 
SIP. a demonstration und.cr Clean Air Act Section 110(1) is a necessary component or your Sl P 
suhmittallo the FPA. Sec .lunc 12.2015 (80 FR 33975). If you require assistance with the 
r<.·quircmcnts lor an appropriate Section II 0(1) demonstration, the EPA Regional staff can provide 
assistance. 


lnlernct Address fURL) • hllp./!w.w,.ona.QOvltQgoonG 
Rocycled/Recyclable • l'llrtld "''''' Vf•!JOIHI>k! Oil An:u!<llnk' '"' 100~·., P•>Sironqoooo•Pr Proc,.ss Chlo<one l're1• R(>cyrlt<d Papl.'r 
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Should you have any questions regarding this letter. please feel free to contact me at (214) 665-7242. 


Sincerely, 


,tf; JS "~.A-----
Guy Donaldson 
Chief 
Air Planning Section 







From: 
To: 
Cc: 
Subject: 
Date: 


parker Carol M. 
Marcys Rael; Merta Ed L. 


Textor. Marjse; Scott.Janoe rScott Janoe@bakerbotts.coml 
RE: EPA Letter to State of New Mexico 
Tuesday, September 13, 2016 12:17:58 PM 


Thank you for your email, Marcus. EHD does not dispute that EPA has stated that some versions of 


affirmative defenses outside of a SIP might be approvable responses to the SIP Call. However, EPA 


has informed EHD that EHD' s Part 49 outs1de of the SIP would violate Title V (even if it might be an 


approvable response to the SIP). Note the last sentence of EPA's second paragraph in the letter you 


attached to your email wh1ch suggests that this exact problem can ame. So, EPA's response to 


NMED may not be inconsistent with its response to EHD. If an amended Part 49 violated Title V, EPA 


would issue a Notice of Deficiency and EHD would then have to petition for a second rule making 


about Part 49. In light of EPA's communication that Part 49 as a local only rule would violate Title V, 


EHD does not support s1mply taking Part 49 out of the SIP and leaving it as a local only rule. 


Thank you. 


Carol 


From: Marcus Rael [mailto:Marcus@roblesrael.com] 
Sent: Tuesday, September 13, 2016 8:30 AM 
To: Parker, carol M.; Merta, Ed L. 
Cc: Textor, Marise; Scott.Janoe (Scott.Janoe@bakerbotts.com) 
Subject: EPA Letter to State of New Mexico 


Carol, Please take a look at the attachment to this email. This is EPA's letter telling the State of New 


Mexico that they would approve removing the affirmative defense provisions from the SIP but 


leaving them in the rules as state only. While this is a preliminary determination, it is consistent with 


EPA's policy. We believe it would be arbitrary and capricious for EPA to approve such an approach 


for the State of New Mexico, but disapprove a similar or identical approach for Albuquerque. Please 


take a look and think about the issues that could arise from a different result from the Bernalillo 


County Air Quality Board. If you would discuss this with your internal people and give me a call 


regarding our discussion last week, I would appreciate it. I am available on my cell all morning 505-


440-6324. 


Thanks, 


Marcus 


Marcus J. Rae I, Jr. 


Managing Partner 
Robles, Rael & Anaya, P.C. 


500 Marquette Ave NW Suite 700 


Albuquerque, NM 87102 


(505) 242-2228 Phone 







ALBUQUERQUE-BERNALILLO COUNTY 
AIR QUALITY CONTROL BOARD 
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-rn =.a IN THE MATTER OF PETITION TO AMEND 


20.11.49 NMAC- EXCESS EMISSIONS ... rT1 
AQCB Petition No.2011i-3 > 


Environmental Health Department, 
City of Albuquerque, Petitioner 


ORDER AND STATEMENT OF REASONS 
FOR ADOPTING AMENDMENTS TO 
20.11.49 NMAC, EXCESS EMISSIONS 


This matter comes before the Albuquerque- Bernalillo County Air Quality Control 


Board ("Air Board") upon a Petition filed by the City of Albuquerque Environmental Health 


Department ("EHD"), proposing amendments to 20.11.49 NMAC- Excess Emissions ("EHD's 


Proposed Rule") and a request to the U.S. Environmental Protection Agency ("EPA") to 


withdraw the regulation in its entirety from the State Implementation Plan ("SIP"). 


A public hearing was held in Albuquerque on September 14, 2016, with a quorum ofthe 


c; 
:X: 


Air Board present during the hearing. Following the hearing, the Air Board deliberated and voted 


to adopt the proposed amendments for the reasons that follow: 


Findings of Fact 


1. 20.11.49 NMAC- Excess Emissions, creates processes for addressing excess 


emissions by stationary sources. An excess emission is an unexpected emission of a regulated air 


pollutant from a stationary source that violates an emission limit in a permit or regulation. Reyes 


Testimony, page 2; Rocha Testimony, pages 1-2. 


2. Among other provisions, the currently effective 20.11.49 NMAC in effect prior to 


this rulemaking allowed an owner or operator of a stationary source ("Permittee") to claim an 


affirmative defense for excess emissions that occur during startup, shutdown, malfunction, and 
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emergency. An affirmative defense claim under 20.11.49 NMAC requires a Pennittee to describe 


extenuating circumstances of an excess emission that, in the Permittee's view, make the excess 


emission unpreventable and relief from civil penalties thus warranted. EHD would evaluate such 


claims to determine whether they had sufficient factual support. If they did, relief from penalties 


would be granted. If they did not, penalties could be assessed and the Pennittee could appeal 


EHD's decision to the Court of Appeals. Reyes Testimony, pages 4-5. 


3. On May 22, 2015, EPA issued a determination ("SIP Call") that excess emissions 


SIP provisions for 36 states, including provisions for Albuquerque and Bernalillo County, New 


Mexico, were "substantially inadequate" to comply with the federal Clean Air Act. The SIP Call 


imposed a deadline of November 22, 2016 for affected jurisdictions to send an appropriate 


proposed SIP revision to EPA for approval. Rocha Testimony, pages 2-3, 5-6. 


4. The SIP Call cited specific provisions within 20.11.49 NMAC that EPA 


concluded were substantially inadequate under the Clean Air Act because they unlawfully 


impeded the discretion of federal courts to assess penalties under Sections 113 and 304 ofthe 


Act. The impermissible provisions in 20.11.49 NMAC related to affirmative defenses for excess 


emissions during startup, shutdown, malfunction, and emergency. The SIP Call stated that 


removal of these specific provisions would comply with the SIP Call requirement to submit an 


appropriate proposed SIP revision in response. Rocha Testimony, pages 3-5. 


5. The SIP Call provided guidance on two alternative regulatory approaches for 


excess emissions that could potentially avoid conflict with the Clean Air Act. One approach was 


to formulate alternative emission limitations in a SIP regulation that would specifically address 
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excess emissions in a particular source category. EHD testimony at the hearing demonstrated that 


adopting this approach was problematic due to the severe technical and logistical burdens it 


would impose. Rocha Testimony, Pages 6 to 7. 


6. The other EPA recommended approach relied on the enforcement discretion of a 


state or local air agency to address individual episodes of excess emissions on a case by case 


basis. The SIP Call recommended specific criteria that could guide the exercise of such 


discretion under the "enforcement discretion approach." Rocha Testimony, pages 6-9. 


7. On June 27, 2016, EHD petitioned the Air Board ("Petition") for a rulemaking to 


amend 20.11.49 NMAC and respond to the SIP Call by, among other things, removing language 


providing affirmative defenses for excess emissions. A public review draft of EHD's Proposed 


Rule was attached to the Petition. 


8. In accordance with the state Air Quality Control Act ("Air Act"), NMSA 1978 § 


74-2-6(C), Revised Ordinances of Albuquerque ("ROA'') § 9-5-1-6(C), Bernalillo County 


Ordinances 30-35( c), 20.11.82.19 NMAC, and other state law, a notice of public hearing to 


consider EHD's Proposed Rule was properly published on July 29, 2016, in the New Mexico 


Register and in the Albuquerque Journal on the same day. All requirements for notice of this 


hearing were satisfied. 


9. Both the Petition and hearing notice were emailed to persons known to be 


interested in Air Board rulemaking proceedings or in the EPA SIP Call in particular. The Petition 


was emailed on June 27, 2016, the day the Petition was filed. The hearing notice was emailed on 


July 29, 2016, the day notice was published in the New Mexico Register and Albuquerque 


Journal. 
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I 0. The public hearing on EHD's Proposed Rule was held in Albuquerque, New 


Mexico on September 14, 2016. The hearing was held in accordance with procedures in 20.11.82 


NMAC, Rulemaking Procedures- Air Quality Control Board. 


II. EHD testimony at the hearing showed that EHD's Proposed Rule was drafted in 


close consultation with EPA Region 6 to be consistent with the "enforcement discretion 


approach" described in EPA's SIP Call. EPA has stated that the resulting draft ofEHD's 


Proposed Rule attached to EHD's Petition appears to meet all the SIP Call requirements. It does 


so by proposing amendments to the language of 20.11.49 NMAC removing all provisions related 


to affirmative defenses, and substituting provisions relying on the exercise ofEHD's 


enforcement discretion to address excess emissions episodes on a case by case basis. Rocha 


Testimony, pages 9-10. 


12. EHD's Proposed Rule replaces affirmative defense language in 20.11.49 NMAC 


with language allowing a Permittee to file a "supplemental report" describing the circumstances 


of an excess emission occurring during startup, shutdown, malfunction, or emergency. A 


supplemental report on an excess emission, like a claim for an affirmative defense, requires the 


Permittee to present facts demonstrating that the excess emission wasn't reasonably preventable 


and thus wasn't the Permittee's fault. As with a claim for an affirmative defense, a supplemental 


report allows the Permittee to ask for relief from civil penalties. As with a claim for an 


affirmative defense, EHD will evaluate the supplemental report to determine if the facts 


presented are sufficient to warrant relief from penalties. The Permittee may appeal EHD's 


decision to the Court of Appeals, as was the case with an affirmative defense. Reyes Testimony, 


pages 6-9. 
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13. EHD's testimony showed that enforcement processes under EHD's Proposed 


Rule can lead to a similar end result to what has occurred in the past using affirmative defenses 


for excess emissions due to startup, shutdown, malfunction, or emergency. The process for filing 


a supplemental report will be similar to the one for claiming an affirmative defense, requiring 


demonstration of essentially the same facts to warrant relief from civil penalties. EHD will 


approach enforcement decisions under the amended 20.11.49 NMAC as it did under the prior 


version. If an excess emission was truly unpreventable, EHD anticipates using its enforcement 


discretion to relieve a Permittee from penalties for it. Reyes Testimony, pages 8-9. 


14. EHD's testimony showed that EHD's Proposed Rule makes certain other 


advisable minor changes to the language of 20.11.49 NMAC, not required by the SIP Call, for 


clarity and consistency. In consultations with EHD, EPA had no objection to these changes. 


Rocha Testimony, pages J 1-12. 


15. EHD's testimony showed that removal ofthe entire 20.11.49 NMAC from the 


SIP, at the recommendation of EPA Region 6, is advisable because the Clean Air Act contains no 


requirement for states to have a regulation addressing enforcement provisions for excess 


emissions. Rocha Testimony, page I 0. 


16. EHD's testimony showed that EHD's Proposed Rule and withdrawal of20.11.49 


NMAC from the SIP will maintain air quality and meet all other Clean Air Act requirements, as 


required by Section 11 0(1) of the Act Rocha Testimony, page 11. 
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17. One stakeholder, Western Refining, submitted pre-rulemaking comments to EHD 


advocating retention of affirmative defense language in 20.11.49 NMAC and withdrawal of such 


language from the SIP. Rocha Testimony, page 13. 


18. EHD 's testimony reported EPA's position that the Western Refining approach is 


potentially approvable by the EPA as a response to the SIP Call. Rocha Testimony, page 14. 


19. However, EHD testimony showed that adopting the Western Refining approach 


over EHD's Proposed Rule is not advisable. According to EPA Region 6, the Western Refining 


approach would leave 20.11.49 NMAC in violation of an EPA regulation regarding operating 


permit programs required under Title V of the Clean Air Act, which apply primarily to large air 


pollutant sources. The EPA regulation in question, 40 CFR § 70.11(a)(3), requires an air agency 


to retain sufficient authority under state law to recover civil penalties in a judicial enforcement 


action. EPA Region 6 informed EHD that affirmative defense provisions in 20.11.49 NMAC, 


even as a state (or local) only rule, would violate the above EPA requirement by limiting or 


restricting EHD's ability to recover civil penalties in court if a source could establish the 


necessary factual criteria. EPA stated that EHD might face a future EPA notice of deficiency in 


its Title V operating permit program for large sources if20.11.49 NMAC retained affinnative 


defense language as a state only regulation. In that event, a new rulemaking to amend 20.11.49 


NMAC would be necessary to avoid an EPA takeover ofTitle V permitting authority in 


Albuquerque and Bernalillo County. Rocha Testimony, pages 14-15. 


20. At the hearing EHD introduced a proposed floor amendment to modify its original 


draft amended 20.11.49 NMAC, which was attached to EHD' s Petition of June 27, 2016. The 


floor amendment proposed to modify EHD's original draft language in 20.11.49.16 NMAC, 


Subsection D. EHD's original language appeared to prohibit any consideration of information in 
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a supplemental report in five specific situations, whether in determining liability for an excess 


emission or designing a remedy for a violation. EHD stated at the hearing that, in fact, 


consideration of such information would be essential for designing a remedy. The new language, 


EHD showed, would allow such consideration. EHD Supplemental Exhibits #1 and #2. 


2 1. All persons present at the hearing were given an opportunity to make a statement 


regarding the proposed amendments and to cross-examine all witnesses. No members of the 


public appeared at the public hearing and asked questions following EHD's introduction of its 


testimony. No members of the public made oral comments on EHD's Proposed Rule. No written 


comments presented at the hearing were received by the hearing clerk. Three written comments 


from the public were received prior to the hearing. 


22. All testimony at the hearing was taken under oath. A court reporter prepared a 


transcript of the proceeding. 


23. The hearing record was not left open after the hearing. 


24. Following the hearing, the Air Board deliberated and voted on September 14, 


2016 to adopt the proposed amendments by a vote of6-0. 


Conclusions of Law 


I. The Air Board is authorized to "adopt, promulgate, publish, amend and repeal 


regulations" consistent with the Air Act and "adopt a plan for the regulation, control, prevention, 


or abatement of air pollution[.]'' NMSA 1978 § 74-2-S(B)(l) and (B)(2) ("Air Act"). In adopting 


regulations, the Air Board "shall give weight it deems appropriate to all facts and 


circumstances," including but not limited to those enumerated in the Air Act. NMSA 1978 § 74-


2-S(E). 


2. City and County Ordinances authorize the Air Board, in accordance with the Air 
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Act, to adopt regulations and plans within Albuquerque and Bernalillo County addressing facts 


and circumstances the Air Board deems appropriate. ROA § 9-5-l-4(A), (B) and (C); Bernalillo 


County Ordinances 30-33(a), (b) and (c). 


3. The presence of affirmative defenses in a SIP violates Sections 113 and 304 of the 


Clean Air Act. Therefore, 20.11.49 NMAC, including its affirmative defense provisions, must be 


removed from the Albuquerque-Bernalillo County portion ofthe New Mexico SIP. 


4. Affirmative defense provisions in 20.11.49 NMAC, even when effective only as a 


state or local only regulation, violate EPA Title V regulations at 40 CFR § 70.11 (a)(3). 


Therefore, affirmative defense provisions must be removed from the language of the regulation, 


over and above removal of the regulation itself from the SIP. 


5. Affirmative defense provisions in 20.11.49 NMAC, even when effective only as a 


state or local regulation, may violate the state Air Act, which assigns state courts sole discretion 


to assess penalties in a judicial enforcement action. NMSA 1978 § 74-2-12.1. See also Espinosa 


v. Roswell Tower Inc., 1996-NMCA-006, ~ 33, 121 N.M. 306 ("the award ofpenalties is in the 


sound discretion of the trial court."). 


6. The actions requested in EHD's Petition, Technical Testimony, and proposed 


floor amendment are consistent with all requirements of the Clean Air Act, including those 


addressed in the EPA SIP Call, Sections 113 and 304 of the Clean Air Act, and in EPA's 


regulations governing state and local Title V operating permit programs, 40 CFR § 70.11 (a)(3 ). 


The EHD actions that the Air Board concludes are consistent with the foregoing federal laws 


include removal of20.11.49 NMAC in its entirety from the SIP, amending the regulation under 


state law to remove all affirmative defense provisions, substituting enforcement discretion 


provisions to address excess emissions episodes, and adopting EHD's proposed floor amendment 
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introduced at the hearing. 


7. EHD's proposed floor amendment is a logical outgrowth of EHD's original 


proposed regulatory change and does not fundamentally alter the regulation as originally 


proposed in EHD's Petition of June 27,2016. 


8. Enforcement processes for Permittees under the amended 20.11.49 NMAC would 


allow such processes to reach a similar end result to those obtained under affirmative defenses. 


Permittees would continue to be able to request relief from civil penalties for excess emissions, 


to be granted such relief when circumstances warranted, and to appeal EHD's assessment of 


penalties to the Court of Appeals. 


9. Unlike the actions requested in EHD's Petition, the alternative of removing 


20.11.49 NMAC only from the SIP, while retaining affirmative defenses in a regulation effective 


only under state (and local) law, would leave 20.11.49 NMAC in violation of federal law 


regarding requirements at 40 CFR § 70.11 (a)(3) for state and local Title V operating permit 


programs. 


10. In light of the foregoing, this rulemaking action is within the Air Board's legal 


authority and addresses all appropriate facts and circumstances. NMSA 1978, § 74-2-4(E); ROA 


§9-5-1-4(C); and Bernalillo County Ordinances, § 30-33(C). 
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l. It is hereby ordered that the proposed regulatory change attached to EHD's 


Petition filed June 27,2016 is adopted, as modified by EHD's proposed floor amendment, with 


any non-substantive modifications necessary for filing with the State Records Center and 


Archives. 


2. The amended 20.11.49 NMAC shall become effective 30 days after filing with the 


State Records Center and Archives. NMSA 1978 § 74-2-6(F). 


3. Upon the amended 20.11.49 NMAC being filed with the State Records Center and 


Archives and published in the New Mexico Register as required by NMSA 1978 § 14-4-1 et seq., 


it is hereby ordered that EHD prepare and send a proposed SIP revision to EPA consistent with 


the requirements in 40 CFR Part 51, Appendix V, requesting that EPA remove 20.11.49 NMAC 


in its entirety from the SIP. 


ISSUED this ~~~ day of September, 2016 


L 
Jane Cudney-BI k 
Chair, Albuquerque- Bernalillo County Air Quality Control Board 
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STATE OF NEW MEXICO 
ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD 


IN THE MATTER OF THE PETITION TO AMEND 
20.11.49 NMAC, EXCESS EMISSIONS AQCB Petition No. 2016-3 


Environmental Health Department, 
City of Albuquerque, Petitioner. 


NOTICE OF FILING 


I, Andrew Daffern, Air Quality Control Board Hearing Clerk, certify that I have filed 


with the Albuquerque-Bernalillo County Air Quality Control Board the "Affidavit of 


Publication" for the Notice of Hearing that was published in the Albuquerque Journal on Friday, 


July 29, 2016. The Albuquerque Journal's "Affidavit of Publication" confirms publication of the 


Notice of Hearing within applicable regulatory timeframes. This document is attached to this 


pleading and is a supplement to the Affidavit of Publication and Notice of Filing that was filed on 


August 26, 2016. 
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Andrew Daffern, Hearing Clerk 
Air Quality Program 
Environmental Health Department 
P.O. Box 1293 
One Civic Plaza NW, Room 3023 
Albuquerque, New Mexico 871 02 







CERTIFICATE OF SERVICE 


I hereby certify that I have e-mailed a true and correct copy of the foregoing NOTICE OF 
FILING on this 17th day of October, 2016, to the following: 


E-mailed 
Felicia Orth 
orthf@yahoo.com 
Hearing Officer 


E-mailed 
Carol M. Parker, Assistant City Attorney, 
Air Quality Program 
cparker@cabg.gov 
Counsel for Petitioner 


AZ~ 
Andrew Daffern, AQCB Heanng Clerk 


NOTICE TO PERSONS WITH DISABILITIES: If you have a disability and require special assistance to 
participate in this process, please call 311 (Voice) and special assistance will be made available to you to 
receive any public meeting documents, including agendas and minutes. TTY users may request special 
assistance by calling 1-800-659-8331. 







AFFIDAVIT OF PUBLICATION 


STATE OF NEW MEXICO 
County of Bernalillo ss 


Sharon Friedes, being duly sworn, declares and says that she is Advertising Director of 


The Albuquerque Journal, and that this newspaper is duly qualified to publish legal notices or 
advertisements within the meaning of Section 3, Chapter 167, Session Laws of 1937, and that payment 
therefore has been made of assessed as court cost; that the notice, copy of which is hereto attached, 
was pub ished in said aper in the regular daily edition, for L times on the following dates: 


Sworn and subscribed before me, a Notary Public, in and 


for the Count5Xlillo and State of New Mexico/},is 
rl..idayof ~ of20 . 


PRICE '?11~.1J/ 
Statement to come at end of month. 
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ALBUQUERQUE-BERN A LILLO COUNTY 


AIR QUALITY CONTROL BOARD 


Cllair, MI. Jaae Cudney-Biaek, City 
Jena Deiebmann, PhD, County 
Ms. Michelle Miano, County 
MI. Deborah L. Stover, County 


Date: July 13, 2016 (Wednesday) 
Time: 5:30p.m. 


Vlt2 C/ttlir, Kelley Curran, CIH, CHMM, City 
Mr. Ben Everson, City 
VACANT, City 
Noa-votiag members: BCPC Liaison- Leatoa Malry, PhD, 


COAJEPC Llallon- Mr. Jim Peck, 
Secretary to tbe Board- Mr. Darlo Rocha 


Location: 
Vincent E. Griego Chambers 


h::----""1:-:----:-:-----::---:-;--:----:------:--:::---:---:----:--;-----::~:---=-::-:::-=:----l Albuquerque-Bernalillo County 
General inquiries regarding this agenda may be directed to Andrew Daffern (SOS) 768- Government Center 
2601 (.adaffemq,'cabu.gov). One Civic Plaza NW 
For documents related to each agenda item, please go to: Albuquerque, NM 87102 
http://www .cabq .gov/airoual itvlair::Q ualitv-control-board!events! j uly-13-20 16-air::Qualit,y-
control-board-meetina 


Regular Monthly Meeting Draft Agenda 


CALL TO ORDER 


Item ##1 


Item ##2 


Approval of Agenda (Chair) 


Approval of June 8, 2016 Meeting Minutes (Chair) 


PUBLIC COMMENT 


AIR PROGRAM REPORT 


Staff available for questions. 


ACTION ITEMS 


Item##3 


REPORTS 


Request for a Hearing in the Matter of the Environmental Health Department's 
Petition to Amend 20.11.49 NMAC- Excess Emissions and Request its Removal 
from the State Implementation Plan (AQCB Petition No. 2016-3)- Carol Parker, 
Assistant City Attorney 


OTHER BUSINESS 


APJOURNMENT 


NEXT SCHEDULED BOARD MEETING AND HEARING: August 10, 2016 


Members of the public who wish to address the Board may do so by signing up with the Board Clerk and indicating 
the agenda item they intend to address or their intention to make a general public c:omment. Sign-up must occur 
prior to the Board's consideration of each item. Each person will be given up to two minutes to speak. 


**Notice to persons with disabilities: If you have a disability and require special assistance to participate in this 
process, please call 311 (Voice) and special assistance will be made available to you to receive any public meeting 
documents, including agendas and minutes. TrY users may request special assistance by calling 1 -80()...659-
8331."" 
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ALBUQUERQUE-BERNALILLO COUNTY 
AIR QUALITY CONTROL BOARD 


Vincent E. Griego Chambers 
Albuquerque-Bernalillo County Government Center 


One Civic Plaza NW, Albuquerque, NM 87102 


MINUTES -July 13, 2016 
Regular Meeting 


AQCB MEMBERS PRESENT 
Ms. Jane Cudney-Black (CITY), Chair 
Ms. Kelsey Curran, CIH, CHMM (CITY), 


Vice Chair 
Mr. Ben Everson (CITY) 
Ms. Michelle Miano (COUNTY) 
Dr. Lenton Malry, Ph.D. (BCPC LIAISON) 
Mr. James Peck, (COAIEPC LIAISON) 


AOCB MEMBERS ABSENT 
Dr. Jens Deichmann, Ph.D. (COUNTY) 
Ms. Deborah L. Stover (COUNTY) 


STAFF PRESENT 
Mr. Andrew Daffern, AQCB Liaison 


Ms. Mary Lou Leonard, Director, EHD 
Mr. Ed Merta, Air Quality Regulation 


Development Coordinator 
Mr. Fabian Macias, Air Quality Official 
Mr. Danny Nevarez, Deputy Director, EHD 
Ms. Felicia Orth, Air Board Attorney 
Ms. Carol Parker, Assistant City Attorney 
Mr. Damon Reyes, EH Manager 
Mr. Dario Rocha, EH Manager and AQCB 


Secretary 
Mr. Dwayne Salisbury, EH Supervisor 
Mr. Isreal Tavarez, EH Manager 


VISITQRS PRESENT 
None 


MEETING MINUTES 


CALL TO ORDER 


Item #1 


Item #2 


Chair Cudney-Black called the meeting to order at 5:37p.m. on July 13,2016. 


Approval of Agenda (Chair) 


Vice Chair Curran moved to approve the agenda and Member Miano seconded. 
The motion passed by a vote of 4-0. 


Approval of June 8, 2016 Meeting Minutes (Chair) 


Vice Chair Curran moved to approve the June 8, 2016 meeting minutes and 
Member Everson seconded. The motion passed by a vote of 4-0. 


PUBLIC COMMENT 


There was no public comment. 


AIR PROGRAM REPORT 
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Mr. Danny Nevarez, Environmental Health Department Deputy Director, 
presented the air program staff report. Mr. Nevarez then answered questions from 
the Board. 


ACTION ITEMS 


Item #3 


REPORTS 


Request for a Hearing in the Matter of the Environmental Health Department's 
Petition to Amend 20.11.49 NMAC- Excess Emissions and Request its Removal 
from the State Implementation Plan (AQCB Petition No. 2016-3) - Carol Parker, 
Assistant City Attorney 


Ms. Carol Parker, Assistant City Attorney, presented the Request for a Hearing. 
Ms. Parker, Mr. Nevarez, and Mr. Ed Merta, Air Quality Regulation Development 
Coordinator, then answered questions from the Board. 


Vice Chair Curran moved to grant the hearing request and appoint Felicia Orth as 
Hearing Officer, and Member Miano seconded. The motion passed by a vote of 4-
0. 


OTHER BUSINESS 


ADJOURNMENT 


Chair Cudney-Black adjourned the meeting at 6:05p.m. 


NEXT SCHEDULED BOARD MEETING AND HEARING: August 10, 2016, 5:30p.m., 
Vincent E. Griego Chambers 


SUBMITIED: READ AND APPROVED: 


~ f2L l/iJb~-Ms.-J~~~~e....;::::.~.,--~-::-:--Biae...,.-k ___ \O_~ • (k 
Board Secn:tary/Env Health Manager, Control Strategies Division. Chair 
Air Quality Program, Environmental Health Department. Albuquerque - Bcmah!lo County Air Quality Control Board 
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Date: 


ALBUQUERQUE .. BERNALILLO COUNTY 


AIR QUALITY CONTROL BOARD 


Chair, Ms. Jane Cudney-Black, City 
Jens Deichmann, PhD, County 
Ms. Michelle Miano, County 
Ms. Deborah L. Stover, County 


September 14, 2016 (Wednesday) 


Jlice Chair, Kelsey Curran, CIH, CHMM, City 
Mr. Ben Everson, Gty 
VACANT, City 
Non-voting members: BCPC Liaison - Lenton Malry, PhD, 


COAFEPC Liaison- Mr. Jim Peek, 
Secretary to the Board -Mr. Dario Rocha 


Location: 
Time: 5:30p.m. Vincent E. Griego Chambers 


General inquiries regarding this agenda may be directed to Andrew Daffern (505) 768-
Albuquerque-Bernalillo County 
Government Center 


2601 (.ada(jern@cabg.gov). One Civic Plaza NW 
For documents related to each agenda item, please go to: Albuquerque, NM 87102 
httn://www .cabg .gov/airgualit~dair-gualitl::-control-board/events/s~tember-14-20 16-air-
aualitv-control-board-meeting 


Regular Monthly Meeting Draft Agenda 


CALL TO ORDER 


Item #1 Approval of Agenda (Chair) 


ltem#2 Approval of August 10, 2016 Meeting Minutes (Chair) 


PUBLIC COMMENT 


AIR PROGRAM REPORT 


Staff available for questions. 


ACTION ITEMS 


Item #3 


HEARING 


Discussion of Board Response to EPA Following Acceptance of Administrative 
Complaint for Investigation [EPA File No. 13R-14-R6] 


In the Matter of the Environmental Health Department's Petition to Amend 
20.11.49 NMAC -Excess Emissions and Request its Removal from the State 
Implementation Plan (AQCB Petition No. 2016-3)- Carol Parker, Assistant City 
Attorney 


ACTION ITEMS eon't. 


Item #4 Decision on the Matter of the Environmental Health Department's Petition to 
Amend 20.11.49 NMAC -Excess Emissions and Request its Removal from the 
State Implementation Plan (AQCB Petition No. 2016-3) and adoption of the 
Statement of Reasons 







REPORTS 


OTHER BUSINESS 


ADJOURNMENT 


NEXT SCHEDULED BOARD MEETING: October 12, 2016 


Members of the public who wish to address the Board may do so by signing up with the Board Clerk and indicating 
the agenda item they intend to address or their intention to make a general public comment. Sign-up must occur 
prior to the Board's consideration of each item. Each person will be given up to two minutes to speak. 


"'"'Notice to persons with disabilities: If you have a disability and require special assistance to participate in this 
process, please call311 (Voice) and special assistance will be made available to you to receive any public meeting 
documents, including agendas and minutes. 1TY users may request special assistance by calling 1-800-659-
8331."'"' 







ALBUQUERQUE-BERNALILLO COUNTY 
AIR QUALITY CONTROL BOARD 


Vincent E. Griego Chambers 
Albuquerque--Bernalillo County Government Center 


One Civic Plaza NW, Albuquerque, NM 87102 


DRAFT MINUTES- September 14, 2016 
Regular Meeting/Hearing 


AQCB MEMBERS PRESENT 
Ms. Jane Cudney-Black (CITY), Chair 
Ms. Kelsey Curran, CIH, CHMM (CITY), 


Vice Chair 
Dr. Jens Deichmann, Ph.D. (COUNTY) 
Mr. Ben Everson (CITY) 
Ms. Michelle Miano (COUNTY) 
Dr. Lenton Malry, Ph.D. (BCPC LIAISON) 
Mr. James Peck, (COAIEPC LIAISON) 
Ms. Deborah L. Stover (COUNTY) 


AQCB MEMBERS ABSENT 


STAFF PRESENT 
Mr. Eric Ames, Contract Attorney 
Mr. Andrew Daffern, AQCB Liaison 
Ms. Mazy Lou Leonard, Director, EHD 
Mr. Fabian Macias, Air Quality Official 
Mr. Ed Merta, Air Quality Regulation 


Development Coordinator 


Mr. Travis Miller, EH Supervisor 
Mr. Danny Nevarez, Deputy Director, EHD 
Ms. Felicia Orth, Air Board Attorney 
Ms. Carol Parker, Assistant City Attorney 
Mr. Damon Reyes, EH Manager 
Mr. Dario Rocha, EH Manager and AQCB 


Secretary 
Mr. Dwayne Salisbury, EH Supervisor 
Mr. Isreal Tavarez, EH Manager 


VISITORS PRESENT 
Ms. Esther Abeyta, SWOP 
Mr. Steven Abeyta, SWOP 
Mr. Jarrett Airhart, Trinity Consultants 
Ms. Cindy Chapman, Bean & Associates, 


Inc. 
Mr. Eric Jantz, NMELC 
Mr. Juan Reynosa, SWOP 
Mr. Robert White, Western Refining 


DRAFT MEETING MINUTES 


CALL TO ORDER 


Item #1 


ltem#2 


Chair Cudney-Black called the meeting to order at 5:35p.m. on September 14, 
2016. 


Approval of Agenda (Chair) 


Vice Chair Curran moved to approve the agenda and Member Everson seconded. 
The motion passed by a vote of 6-0. 


Approval of August 10, 2016 Meeting Minutes (Chair) 


Vice Chair Curran moved to approve the August 10, 2016 meeting minutes and 
Member Deichmann seconded. The motion passed by a vote of 6-0. 


PUBLIC COMMENT 
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There was no public comment. 


AIR PROGRAM REPORT 


Mr. Danny Nevarez, Environmental Health Department Deputy Director, 
presented the air program staff report. 


ACTION ITEMS 


Item #3 


HEARING 


Discussion of Board Response to EPA Following Acceptance of Administrative 
Complaint for Investigation [EPA File No. 13R-14-R6] 


Public comment was offered by Mr. Juan Reynosa, Mr. Steven Abeyta, and Ms. Esther 
Abeyta. 


Member Deichmann moved that the Board authorize Ms. Orth to prepare a written 
response to the complaint to be filed by September 27, 2016, and to agree to informal 
resolution meetings with the Environmental Protection Agency. Member Stover 
seconded. The motion passed by a vote of6-0. 


In the Matter of the Environmental Health Department's Petition to Amend 
20.11.49 NMAC -Excess Emissions and Request its Removal from the State 
Implementation Plan (AQCB Petition No. 2016-3)- Carol Parker, Assistant 
City Attorney 


Hearing Officer Orth opened the hearing record at 6: 16 p.m. 


Mr. Eric Ames, Contract Attorney for the Environmental Health Department, 
presented a legal overview of the Environmental Health Department's Petition to 
Amend 20.11.49 NMAC -Excess Emissions and Request its Removal from the 
State Implementation Plan (AQCB Petition No. 2016-3). Mr. Dario Rocha, 
Environmental Health Manager, and Mr. Damon Reyes, Environmental Health 
Manager, presented a summation of their direct written testimony in the 
Environmental Health Department's Notice of Intent to Present Technical 
Testimony. 


There was no public comment. 


Mr. Ames, Hearing Officer Orth, Mr. Reyes, Mr. Rocha, Mr. Isreal Tavarez, 
Environmental Health Manager, then answered questions from the Board. 


Hearing Officer Orth closed the hearing record at 7: 11 p.m. 


ACTION ITEMS con 't. 


ltem#4 Decision on the Matter of the Environmental Health Department's Petition to 
Amend 20.11.49 NMAC -Excess Emissions and Request its Removal from the State 


Page2 







REPORTS 


Implementation Plan (AQCB Petition No. 2016-3) and adoption of the Statement of 
Reasons 


Vice Chair Curran moved to grant the Environmental Health Department's 
Petition to Amend 20.11.49 NMAC -Excess Emissions and Request its Removal 
from the State Implementation Plan, and to adopt the Amended Order and 
Statement of Reasons drafted by the Environmental Health Department. Member 
Miano seconded the motion. The motion passed by a vote of 6-0. 


The hearing and decision was recorded and transcribed by Court Reporter Cindy 
Chapman with Bean & Associates. The transcript is available for review during 
business hours in the office of the Board's Hearing Clerk located at One Civic 
Plaza NW, Suite 3023, Albuquerque, NM 87102. 


OTHER BUSINESS 


Member Malry, Bernalillo County Planning Commission Liaison, announced that 
the September Board meeting would be his last meeting with the Air Quality 
Control Board as he would soon start traveling across the United States to 
promote his memoir "Let's Roll This Train: My Life in New Mexico Education, 
Business, and Politics." Chair Cudney-Black thanked Member Malry for his 
steady presence and service. 


ADJOURNMENT 


Chair Cudney-Black adjourned the meeting at 7:20p.m. 


NEXT SCHEDULED BOARD MEETING: October 12,2016,5:30 p.m., Vincent E. Griego 
Chambers 


SUBMITTED: 


Mr. Dario Rocha date 
Board Secretary!Env. Health Manager, Control Sttategies Division, 
Air Quality Program, Environmental Health Department. 
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READ AND APPROVED: 


Ms. Jane Cudney-Black date 
Chair 
Albuquerque- Bernalillo County Air Quality Control Board 







Daffern, Andrew 


From: 
Sent: 
To: 
Cc: 


Delapp, Robin < Robin.Delapp@pnmresources.com > 
Tuesday, August 30, 2016 2:15 PM 
Daffern, Andrew 
Horn, Claudette; Hale, John Jr. 


Subject: Public Hearing to Consider Adoption of Proposed Amendments to 20.11.49 NMAC, 
Excess Emissions 


Good Afternoon, 


Public Service Company of New Mexico (PNM) would like to submit the following written statement, in lieu of oral 
testimony, for the public hearing to consider adoption of proposed amendments to 20.11.49 NMAC, Excess Emissions 
scheduled for September 14, 2016. 


In addressing the Environmental Protection Agency (EPA) finding that certain State Implementation Plan (SIP) 
provisions are inadequate to meet Clean Air Act requirements, the City of Albuquerque, Environmental Health 
Department, should adopt the approach as proposed by the New Mexico Environment Department (NMED). The 
NMED is proposing to remove certain sections of the SIP (Sections 111, 112, 113, and other sections as needed), 
leaving these sections as a state-only enforceable rule. The NMED is not proposing any changes to 20.2.7, Excess 
Emissions. 


~Y having the NMED and Environmental Health Department (Department} approach the SIP call in a similar 
manner, companies which have permitted facilities both inside and outside Bernalillo County can expect 
predictable outcomes when reporting excess emissions. The Department's proposed amendments to 20.11.49, 
Excess Emissions, allows a permittee to submit a "supplemental report" instead of an "affirmative defense". The 
proposed change in 20.11.49.16(D), states "The Department's determination of how much weight to give 
information in a supplement report is based on its sole discretion ... ". Although the proposed changes will allow 
a permittee to provide the Department with additional information, this statement gives the Department 
enforcement discretion and could result in different outcomes depending upon the enforcement personnel 
reviewing the supplemental report. This does not give a permittee confidence in consistent Department 
responses. 


The Department should adopt the NMED proposed approach and consider no change in rulemaking or 
regulations but instead pull the applicable sections out of the SIP. 


Please let me know if you have any questions. 


Robin Delapp 1 Technical Project Manager! PNM Resources Environmental Services I 505.241.2016 (o)l 505.362.0730 (m) I 2401 
Aztec Road, NE I Mall Stop ZlOO I Albuquerque, NM 87107 
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REVISION TO THE NEW MEXICO STATE IMPLEMENTATION PLAN 
PERTAINING TO 20.2.7 NMAC, Excess Emissions 


 
September 9, 2016 


 
SIP COMPLETENESS CHECKLIST 


for regular processing 
(per 40 CFR 51 Appendix V) 


 
2.1 Administrative Materials 


 
(a) A formal letter of submittal from the Governor or his designee, requesting EPA 


approval of the plan or revision thereof (hereafter "the plan"). 
 


    X   YES  NO N/A 
 


The package is being sent with a formal submittal letter from the designee 
of Governor of New Mexico. 


 
(b) Evidence that the State has adopted the plan in the State code or body of regulations; 


or issued the permit, order, consent agreement (hereafter "document") in final form. 
That evidence shall include the date of adoption or final issuance as well as the 
effective date of the plan, if different from the adoption/issuance date. 


 


    X    YES           NO      N/A 
 


The SIP revision with respect to 20.2.7 NMAC Excess Emissions (Part 
7) was adopted at the September 9, 2016 meeting and hearing for the 
New Mexico Environmental Improvement Board. The revision entailed 
inserting non-regulatory annotations at the end of the affected sections of 
Part 7 stating the affected section is not federally enforceable and is not 
included as a part of New Mexico’s State Implementation Plan, see Attachment E 
and NMED Exhibit 5 in Attachment H. 


 
(c) Evidence that the State has the necessary legal authority under State law to adopt 


and implement the plan. 
 


    X   YES  NO N/A 
 


The New Mexico Air Quality Control Act provides for regulation at 74-2- 
5.1 NMSA 1978, Duties and powers of the department and the local agency; 
and for plan revisions at 74-2-5.2 NMSA 1978, State air pollution control 
agency; specific duties and powers of the department. 


 
(d) A copy of the actual regulation, or document submitted for approval and 


incorporation by reference into the plan, including indication of the changes made 
to the existing approved plan, where applicable. The submittal shall be a copy of 
the official State regulation/document signed, stamped, dated by the appropriate 







 
 


State official indicating that it is fully enforceable by the State. The effective date 
of the regulation/document shall, whenever possible, be indicated in the document 
itself. 


 


    X   YES  NO N/A 
 


The signed Statement of Reasons, Attachment C, approves the petition from 
the NMED to revise the SIP with respect to removing affected sections of 
Part 7, as addressed in the SSM SIP Call, and other related sections from 
Part 7. This was a SIP revision that required EIB approval. These were 
non-regulatory revisions to Part 7 that entailed adding non-regulatory to 
the end of the affected sections stating the affected section is not federally 
enforceable and is not included as a part of New Mexico’s State 
Implementation Plan thus retaining the affected sections as state only 
regulations. There were no regulatory changes made to Part 7. These 
revisions to Part 7 can be found in Attachment D and NMED Exhibit 5. 


 
(e) Evidence that the State followed all of the procedural requirements of the State's 


laws and constitution in conducting and completing the adoption/issuance of the 
plan. 


 


    X   YES  NO N/A 
 


The New Mexico Air Quality Control Act at 74-2-6C NMSA 1978 Adoption 
of regulations; notice and hearings, requires 30-day public notice of a 
rulemaking hearing. 20.1.301 NMAC, Notice of Hearings, provides that: 
“Unless otherwise allowed by governing law and specified by the board, 
the board shall give public notice of the hearing at least sixty (60) days 
prior to the hearing. Hearing 16-03(R) was not a rulemaking hearing, and 
as allowed by the governing body, there was only a thirty (30) day required 
hearing notice as found in the Procedural Order, Attachment I. 


 
(f) Evidence that public notice was given of the proposed change consistent with 


procedures approved by EPA; including the date of publication of such notice. 
 


    X   YES  NO N/A 
 


NMED Exhibit 16, found in Attachment H, provides evidence that the 
hearing notices were published in the “newspaper of general circulation in 
the area affected,” since this was not a regulatory hearing, publication in 
the New Mexico Register was not a requirement. The hearing notices were 
published in both English and in Spanish on July 10, 2016, in the 
Albuquerque Journal. The NMED held three public information meetings 
at three locations within the state and three public comment meetings at the 
same locations on the draft revisions to Part 7. 


 
(g) Certification that public hearing(s) were held in accordance with the information 







 
 


provided in the public notice and the State's laws and constitution, if applicable. 
 


    X   YES  NO N/A 
 


The opening statement for the September 9, 2016 hearing on how the 
hearing will be conducted, see hearing transcript. 


 
(h) Compilation of public comments and the State's response thereto. 


 


    X   YES  NO N/A 
 


EPA Region VI provided comments supporting the NMED’s proposed SSM 
SIP Call revisions to 20.2.7 NMAC Excess Emissions as found in 
Attachment G, NMED Exhibit15. The NMED held three public information 
meetings to gather input from the general public and industry on the SIP 
revisions. A summary of the comments received can be found in Attachment 
G, NMED Exhibit 5, Spillers Direct Testimony on page 12. These meetings 
were for information gathering purposes only on the SSM SIP Call. 
Comments received during the public comment meetings on the draft SIP 
revisions were positive, with those in attendance in favor of the 
Department’s proposal to remove the affected sections from the SIP while 
maintaining them as state-only provisions. 


 
2.2 Technical Support 


 
(a) Identification of all regulated pollutants affected by the plan. 


 


         YES   NO_X    N/A 
 
 


(b) Identification of the locations of affected sources including the EPA attainment/ 
nonattainment designation of the locations and the status of the attainment plan for 
the affected area(s). 


 


  YES   NO    X_N/A 
 
 


(c) Quantification of the changes in plan-allowable emissions from the affected 
sources; estimates of changes in current actual emissions from affected sources or, 
where appropriate, quantification of changes in actual emissions from affected 
sources through calculations of the differences between certain baseline levels and 
allowable emissions anticipated as a result of the revision. 


 


  YES   NO    X    N/A 







 
 


 
 
 


(d) The State's demonstration that the national ambient air quality standards, 
prevention of significant deterioration increments, reasonable further progress 
demonstration, and visibility, as applicable, are protected if the plan is approved 
and implemented. For all requests to redesignate an area to attainment for a national 
primary ambient air quality standard, under Section 107 of the Act, a revision must 
be submitted to provide for the maintenance of the national primary ambient air 
quality standards for at least 10 years as required by section 175A of the Act. 


 


_X   YES   NO   N/A 
 


The Department has submitted, along with the Governor Designee letter, a 
section 110(l) analysis for the New Mexico SSM-related SIP Revisions, this 
demonstration can be found in Attachment C. 


 
(e) Modeling information required to support the proposed revision, including input 


data, output data, models used, justification of model selections, ambient 
monitoring data used, meteorological data used, justification for use of offsite data 
(where used), modes of models used, assumptions, and other information relevant 
to the determination of adequacy of the modeling analysis. 


 


     YES  NO     X_ N/A 
 
 


(f) Evidence, where necessary, that emission limitations are based on continuous 
emission reduction technology. 


 


   YES  NO _X_ N/A 
 
 


(g) Evidence that the plan contains emission limitations, work practice standards and 
record keeping/reporting requirements, where necessary, to ensure emission levels. 


 


     YES  NO     X_   N/A 
 
 


(h) Compliance/enforcement strategies, including how compliance will be determined 
in practice. 


 


     YES  NO     X_ N/A 
 


(i) Special  economic  and  technical  justification  required  by any  applicable  EPA 
policies, or an explanation of why such justifications are not necessary. 







 
 


 


   YES  NO _X_ N/A 
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Section 110(l) Analysis for the New Mexico SSM-Related SIP Revisions 


 


Section 110(l) of the Clean Air Act (“CAA”) stipulates that the U.S. Environmental Protection 


Agency (“EPA”) cannot approve a State Implementation Plan (“SIP”) revision if the revision 


would interfere with any applicable requirement concerning attainment and reasonable further 


progress (“RFP”), or any other applicable requirement of the CAA. Therefore, the EPA will 


approve a SIP revision that removes or modifies control measure(s) in the SIP only after the 


State has demonstrated that such removal or modification will not interfere (“noninterference”) 


with attainment of the National Ambient Air Quality Standards (“NAAQS”), Rate of Progress 


(“ROP”), RFP or any other applicable requirement of the CAA. 


 


Specifically, section 110(l) states: 
“Each revision to an implementation plan submitted by a State under this Act shall be adopted by 
such State after reasonable notice and public hearing. The Administrator shall not approve a 
revision of a plan if the revision would interfere with any applicable requirement concerning 
attainment and reasonable further progress (as defined in section 171), or any other applicable 
requirement of this Act.” 


 
Title 20 Environmental Protection, Chapter 2 Air Quality (Statewide), Part 7 Excess 
Emissions 
 
A notice of public hearing for a SIP revision to 20.2.7 NMAC (“Part 7”) was issued and 


published in the Albuquerque Journal dated July 10, 2016. A copy of this notice is provided in 


the submittal. Opportunities for public comment on the draft revisions to Part 7 were also 


provided in a series of public comment meetings for interested citizens and industry 


representatives. The locations and times were as follows: 


 April 18, 2016 – 1:00 PM – 3:00 PM at the NMED Air Quality Bureau, 525 Camino de 


los Marquez, Suite 1, Santa Fe, NM 87505 


 April 19, 2016 – 1:00 PM to 3:00 PM at the Farmington Museum at Gateway Park, 3041 


East Main St., Farmington, NM 87402 


 April 21, 2016 – 1:00 PM to 3:00 PM at the Roswell Public Library, 301 North 


Pennsylvania Ave., Roswell, NM 88201 


The proposed revisions to Part 7 are in response to EPA’s national SIP Call of June 12, 2015 (80 


FR 33840 - 33975).  
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Part 7 states that the emission of an air contaminant in excess of the quantity, rate, opacity, or 


concentration specified in an air quality regulation or permit condition that results in an excess 


emission is a violation of the air quality regulation or permit condition and may be subject to an 


enforcement action. 20.2.7.109 NMAC. This statement is consistent with EPA’s interpretation of 


the CAA and its longstanding policy statements concerning excess emissions since 1982. 


The revisions to Part 7 state that the rule shall not preclude an enforcement action by the federal 


government or a citizen pursuant to the federal Clean Air Act.  20.2.7.115 NMAC. This 


statement is consistent with Sections 113 and 304 of the CAA.  


The revision, as approved by the Environmental Improvement Board (EIB) at a public hearing 


on September 9, 2016, removes the existing affirmative defense-related provisions from the SIP, 


and retains these provisions, as they were approved by EPA on September 14, 2009 (74 FR 


46910), as “state-only” regulations. This approach is one of the available options EPA offered in 


its Startup, Shutdown, and Malfunction (SSM) SIP Call and considered it to be consistent with 


CAA requirements and the EPA's Policy guidance on excess emissions during SSM activities. 


See 80 FR at 33855-56. 


As a result of the EIB approved SIP revisions, Sections 20.2.7.6 (B), 20.2.7.110(B)(15), 


20.2.7.111, 20.2.7.112, 20.2.7.113, 20.2.7.115, and 20.2.7.116 NMAC will not be a part of the 


EPA-approved SIP for New Mexico. In other words, the following sections listed in the Table 


below will remain in the SIP for New Mexico, and will be federally enforceable. 


Sections of Proposed Part 7 Excess Emissions to Remain in New Mexico SIP 
20.2.7.1 ISSUING AGENCY. 
20.2.7.2 SCOPE.  
20.2.7.3 STATUTORY AUTHORITY.  
20.2.7.4 DURATION. 
20.2.7.5 EFFECTIVE DATE.  
20.2.7.6(A) OBJECTIVE.  
20.2.7.7 DEFINITIONS. 
20.2.7.8 AMENDMENT OR SUPERSESSION OF PRIOR REGULATIONS. 
20.2.7.9 DOCUMENTS.  
20.2.7.10 SEVERABILITY.  
20.2.7.11 CONSTRUCTION. 
20.2.7.12 SAVINGS CLAUSE. 
20.2.7.13 COMPLIANCE WITH OTHER REGULATIONS.  
20.2.7.14 REQUIREMENTS REGARDING ROUTINE OR PREDICTABLE EMISSIONS DURING           
STARTUP, SHUTDOWN, AND MAINTENANCE. 
20.2.7.15 TEMPORARY PROVISIONS FOR ROUTINE OR PREDICTABLE EMISSIONS DURING 
STARTUP, SHUTDOWN, AND SCHEDULED MAINTENANCE. 
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Sections of Proposed Part 7 Excess Emissions to Remain in New Mexico SIP 
20.2.7.108 APPLICABILITY. 
20.2.7.109 OPERATION RESULTING IN AN EXCESS EMISSIONS.  
20.2.7.110 NOTIFICATION, except (B)(15).   
20.2.7.114 ROOT CAUSE AND CORRECTIVE ACTION ANALYSIS. 


 


New Mexico’s approach in this 110(l) analysis is consistent with EPA’s anti-backsliding 


consideration. See 80 FR 33982. The New Mexico Environment Department’s Air Quality 


Bureau does not anticipate an increase in the amount of emissions or any increase in number of 


sources of such emissions as a result of revising this revision because it believes the revisions, in 


this particular action, would strengthen the New Mexico SIP by removing the substantially 


inadequate provisions from the SIP. 


Conclusion: Based on examination of records available in the docket, the New Mexico 


Environment Department’s Air Quality Bureau believes that the proposed SIP revisions meet the 


reasonable notice and public hearing requirement. The 110(l) approach, as explained above, is 


consistent with the EPA’s Affirmative Defense Provisions in SIPs at 80 FR 33981. Therefore, 


the proposed revisions to Part 7 meet the 110(l) requirement of the Act. 
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TITLE 20 ENVIRONMENTAL PROTECTION 
CHAPTER 2 AIR QUALITY (STATEWIDE) 
PART 7  EXCESS EMISSIONS 
 
20.2.7.1  ISSUING AGENCY.  Environmental Improvement Board. 
[20.2.7.1 NMAC - Rp, 20.2.7.1 NMAC, 08/01/08] 
 
20.2.7.2  SCOPE.  All geographic areas within the jurisdiction of the environmental improvement board. 
[20.2.7.2 NMAC - Rp, 20.2.7.2 NMAC, 08/01/08] 
 
20.2.7.3  STATUTORY AUTHORITY.  Environmental Improvement Act, NMSA 1978, section 74-1-
8(A)(4) and (7), and Air Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section 
74-2-5(A), (B) and (C). 
[20.2.7.3 NMAC - Rp, 20.2.7.3 NMAC, 08/01/08] 
 
20.2.7.4  DURATION.  Permanent. 
[20.2.7.4 NMAC - Rp, 20.2.7.4 NMAC, 08/01/08] 
 
20.2.7.5  EFFECTIVE DATE.  08/01/08, unless a later date is cited at the end of a section. 
[20.2.7.5 NMAC - Rp, 20.2.7.5 NMAC, 08/01/08] 
[The latest effective date of any section in this part is 8/1/2008.] 
 
20.2.7.6  OBJECTIVE. 
 A. Establish requirements for a source whose operation results in an excess emission. 
 B. Establish criteria for a source whose operation results in an excess emission to claim an 
affirmative defense in an administrative or judicial enforcement action from a civil penalty. 
[20.2.7.6 NMAC - Rp, 20.2.7.6 NMAC, 08/01/08] 
[Subsection B of 20.2.7.6 NMAC is not federally enforceable and is not included as a part of New Mexico’s State 
Implementation Plan.] 
 
20.2.7.7  DEFINITIONS.  In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this 
part, the following definitions apply. 
 A. “Air pollution control equipment” means any apparatus, including acid plants, afterburners, 
baghouses, cyclones, electrostatic precipitators, flares, incinerators, and particulate or gaseous scrubbers, utilized to 
control the emission of a regulated air contaminant, including a fugitive emission. 
 B. “Air quality regulation or permit condition” means any regulation adopted by the board, 
including a federal new source performance standard adopted by reference, or any condition of an air quality permit 
issued by the department.  National emission standards for hazardous air pollutants and maximum achievable 
control technology standards are not included in this definition. 
 C. “Bypass” means the diversion of a regulated air contaminant around air pollution control 
equipment or process equipment. 
 D. “Excess emission” means the emission of an air contaminant, including a fugitive emission, in 
excess of the quantity, rate, opacity or concentration specified by an air quality regulation or permit condition. 
 E. “Malfunction” means any sudden and unavoidable failure of air pollution control equipment or 
process equipment beyond the control of the owner or operator, including malfunction during startup or shutdown.  
A failure that is caused entirely or in part by poor maintenance, careless operation, or any other preventable 
equipment breakdown shall not be considered a malfunction. 
 F. “Part” means an air quality regulation under Title 20, Chapter 2 of the New Mexico 
Administrative Code. 
 G. “Regular business day” means any day on which state government offices are open for normal 
business.  Saturdays, Sundays, and official federal and state holidays are not regular business days. 
 H. “Shutdown” means the cessation of operation of any air pollution control equipment or process 
equipment. 
 I. “Startup” means the setting into operation of any air pollution control equipment or process 
equipment. 
[20.2.7.7 NMAC - Rp, 20.2.7.7 NMAC, 08/01/08] 
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20.2.7.8  AMENDMENT OR SUPERSESSION OF PRIOR REGULATIONS.  This part supersedes 
New Mexico Administrative Code (“NMAC”) 20.2.7 -- Excess Emissions During Malfunction, Startup, Shutdown, 
or Scheduled Maintenance last filed October 30, 1995. 
[20.2.7.8 NMAC - Rp, 20.2.7.8 NMAC, 08/01/08] 
 
20.2.7.9  DOCUMENTS.  No documents are cited in this part. 
[20.2.7.9 NMAC - N, 08/01/08] 
 
20.2.7.10 SEVERABILITY.  If any provision of this part, or the application of such provision to any 
person or circumstance, is held invalid, the remainder of this part, or the application of such provision to any person 
or circumstance other than those as to which it is held invalid, shall not be affected thereby. 
[20.2.7.10 NMAC - N, 08/01/08] 
 
20.2.7.11 CONSTRUCTION.  This part shall be liberally construed to carry out its purpose. 
[20.2.7.11 NMAC - N, 08/01/08] 
 
20.2.7.12 SAVINGS CLAUSE..  Repeal or supersession of a prior version of this part shall not affect any 
administrative or judicial action initiated under that prior version. 
[20.2.7.12 NMAC - N, 08/01/08] 
 
20.2.7.13 COMPLIANCE WITH OTHER REGULATIONS.  Compliance with this part does not relieve 
a person from the responsibility to comply with any other applicable federal, state, or local statute or regulation. 
[20.2.7.13 NMAC - N, 08/01/08] 
 
20.2.7.14 REQUIREMENTS REGARDING ROUTINE OR PREDICTABLE EMISSIONS DURING 
STARTUP, SHUTDOWN, AND MAINTENANCE. 
 A. The owner or operator of a source subject to a permit or to the notification requirement under 
section 15 of this part, shall establish and implement a plan to minimize emissions during routine or predictable 
startup, shutdown, and scheduled maintenance through work practice standards and good air pollution control 
practices.  This requirement shall not apply to any affected facility defined in and subject to an emissions standard 
and an equivalent plan under 40 CFR Part 60 (NSPS), 40 CFR Part 63 (MACT), or an equivalent plan under 20.2.72 
NMAC - Construction Permits, 20.2.70 NMAC - Operating Permits, 20.2.74 NMAC - Permits - Prevention of 
Significant Deterioration (PSD), or 20.2.79 NMAC - Permits - Nonattainment Areas. 
 B. The owner or operator shall maintain the plan at the location authorized by the permit, at the 
facility, or at the nearest occupied facility, and provide the plan to the department upon written request. 
 C. This requirement shall become effective 180 days after the effective date of this part. 
[20.2.7.14 NMAC - Rp, 20.2.7.14 NMAC, 08/01/08] 
 
20.2.7.15 TEMPORARY PROVISIONS FOR ROUTINE OR PREDICTABLE EMISSIONS 
DURING STARTUP, SHUTDOWN, AND SCHEDULED MAINTENANCE. 
 A. If the inclusion of emissions during routine or predictable startup, shutdown, or scheduled 
maintenance in addition to the potential emission rate or potential to emit of a source could exceed an applicable 
emissions limitation, or would cause the source to exceed an applicability threshold in 20.2.72 NMAC - 
Construction Permits, 20.2.70 NMAC - Operating Permits, 20.2.74 NMAC - Permits - Prevention of Significant 
Deterioration (PSD), or 20.2.79 NMAC - Permits - Nonattainment Areas, the owner or operator shall notify the 
department in writing no later than 180 days after the effective date of this part.  The notice shall include a 
preliminary estimate of emissions by pollutant to the extent practicable and identify the nature of permitting action 
likely to be required. 
 B. The owner or operator shall submit the necessary permit application no later than 120 days after 
receiving a request from the department. 
 C. If a timely notice is submitted under Subsection A of 20.2.7.15 NMAC for any excess emission 
during routine or predictable startup, shutdown, or scheduled maintenance, the owner or operator shall comply only 
with Paragraph (2) of Subsection A of 20.2.7.110 NMAC - Final Report, until the permit is issued or denied. 
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 D. At the request of the department, the owner or operator of a source that does not submit a 
notification under Subsection A of 20.2.7.15 NMAC shall submit the basis for its determination and supporting 
analysis. 
[20.2.7.15 NMAC - N, 08/01/08] 
 
20.2.7.16 to 20.2.7.107 [RESERVED] 
 
20.2.7.108 APPLICABILITY. 
 A. Any source: 
  (1) whose operation results in an emission of an air contaminant, including a fugitive 
emission, in excess of the quantity, rate, opacity or concentration specified by an air quality regulation or permit 
condition; or 
  (2) subject to the requirements of  20.2.73 NMAC - Notices of Intent and Emissions 
Inventory Requirements, 20.2.72 NMAC - Construction Permits, 20.2.70 NMAC - Operating Permits, 20.2.74 - 
Permits - Prevention of Significant Deterioration (PSD), or 20.2.79 - Permits - Nonattainment Areas. 
 B. Deviations under 20.2.70 NMAC - Operating Permits that do not result in excess emissions are not 
subject to the provisions of 20.2.7 NMAC. 
 C. This part does not create a separate cause of action for failure to obtain a permit under 20.2.72 
NMAC - Construction Permits, 20.2.70 NMAC - Operating Permits, 20.2.74 - Permits - Prevention of Significant 
Deterioration (PSD), or 20.2.79 - Permits - Nonattainment Areas. 
[20.2.7.108 NMAC - N, 08/01/08] 
 
20.2.7.109 OPERATION RESULTING IN AN EXCESS EMISSIONS.  The emission of an air 
contaminant in excess of the quantity, rate, opacity, or concentration specified in an air quality regulation or permit 
condition that results in an excess emission is a violation of the air quality regulation or permit condition and may be 
subject to an enforcement action.  The owner or operator of a source having an excess emission shall, to the extent 
practicable, operate the source, including associated air pollution control equipment, in a manner consistent with 
good air pollution control practices for minimizing emissions. 
[20.2.7.109 NMAC - Rp, 20.2.7.109 NMAC, 08/01/08] 
 
20.2.7.110 NOTIFICATION. 
 A. The owner or operator of a source having an excess emission shall report the following 
information to the department on forms provided by the department. The department may authorize the submittal of 
such reports in electronic format. 
  (1) Initial report:  the owner or operator shall file an initial report, no later than the end of the 
next regular business day after the time of discovery of an excess emission that includes all available information for 
each item in Subsection B of 20.2.7.110 NMAC.   
  (2) Final report:  the owner or operator shall file a final report that contains specific and 
detailed information for each item in Subsection B of 20.2.7.110 NMAC, no later than ten (10) days after the end of 
the excess emission. 
 B. The report shall include the following information. 
  (1) The name of the source. 
  (2) The name of the owner and operator of the source. 
  (3) The name and title of the person preparing the report. 
  (4) Identifying information such as permit and database numbers. 
  (5) The specific date(s) and time(s) the excess emission occurred. 
  (6) Identification of the equipment involved and the emission point(s) (including bypass) 
from which the excess emission occurred. 
  (7) The air quality regulation or permit condition that was exceeded. 
  (8) Identification of the air contaminant(s) and the magnitude of the excess emission 
expressed in the units of the air quality regulation or permit condition. 
  (9) The method for determining the magnitude and duration of the excess emission. 
  (10) The cause and nature of the excess emission. 
  (11) The steps taken to limit the duration and magnitude of the excess emission. 
  (12) The corrective action(s) taken to eliminate the cause of the excess emission. If one or 
more corrective actions are required, the report shall include a schedule for implementation of those actions, with 
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associated progress reports.  If no corrective actions are required, the report shall include a detailed explanation for 
that conclusion. 
  (13) The corrective action(s) taken to prevent a recurrence of the excess emission. 
  (14) Whether the owner or operator attributes the excess emission to malfunction, startup or 
shutdown. 
  (15) Whether the owner or operator will claim an affirmative defense under Sections 111, 112, 
or 113 of 20.2.7 NMAC.  If claiming an affirmative defense, an analysis with and the supporting evidence for each 
criterion shall be submitted no later than thirty (30) days after submittal of the final report required by this 
subsection (Subsection B of 20.2.7.110 NMAC).  Upon the department's receipt of a written request by the owner or 
operator no later than thirty (30) days after submittal of the final report, the department may grant an extension to 
complete the analysis not to exceed thirty (30) additional days. 
  (16) The contents of the final report shall contain a signed certification of truth, accuracy, and 
completeness.  This certification shall be signed by the person who is reporting the excess emission. 
 C. The department may request that the owner or operator of a source provide additional information.  
This information shall be reported within a time period specified by the department. 
 D. If the period of an excess emission extends beyond the deadline specified in Paragraph (2) of 
Subsection A of 20.2.7.110 NMAC, the owner or operator shall notify the department in writing within seventy-two 
(72) hours of the date and time when the excess emission ceased.  This notification shall include all items required in 
Subsection B of 20.2.7.110 NMAC. 
[20.2.7.110 NMAC - Rp, 20.2.7.110 NMAC, 08/01/08] 
[Paragraph 15 of Subsection B of 20.2.7.110 NMAC is not federally enforceable and is not included as a part of 
New Mexico’s State Implementation Plan.] 
 
 
20.2.7.111 AFFIRMATIVE DEFENSE FOR AN EXCESS EMISSION DURING MALFUNCTION. 
 A. The owner or operator of a source subject to this part may claim an affirmative defense for an 
excess emission during malfunction for a civil penalty in an administrative or judicial enforcement action, except for 
an action to enforce a federal new source performance standard.  There shall be no affirmative defense for an excess 
emission during malfunction for the owner or operator's liability or the department's claim for injunctive relief for 
the excess emission.  The owner or operator claiming an affirmative defense for an excess emission during   
malfunction shall bear the burden of proof to demonstrate the following criteria. 
  (1) The excess emission was caused by a malfunction. 
  (2) The excess emission: 
   (a) did not stem from any activity or event that could have been foreseen and 
avoided, or planned for; and 
   (b) could not have been avoided by better operation and maintenance practices. 
  (3) To the maximum extent practicable the air pollution control equipment or processes were 
maintained and operated in a manner consistent with good practice for minimizing emissions. 
  (4) Repairs were made in an expeditious fashion when the operator knew or should have 
known that applicable emission limitations were being exceeded.  Off-shift labor and overtime must have been 
utilized, to the extent practicable, to ensure that such repairs were made as expeditiously as practicable. 
  (5) The amount and duration of the excess emission (including any bypass) were minimized 
to the maximum extent practicable during periods of such emissions. 
  (6) All possible steps were taken to minimize the impact of the excess emission on ambient 
air quality. 
  (7) All emission monitoring systems were kept in operation if at all possible. 
  (8) The excess emission was not part of a recurring pattern indicative of inadequate design, 
operation, or maintenance. 
  (9) The owner or operator complied with the notification requirements in Section 110 of 
20.2.7 NMAC. 
  (10) The owner or operator's actions in response to the excess emission were documented by 
properly signed, contemporaneous operating logs, or other relevant evidence. 
 B. The department may request that the owner or operator of a source provide additional information 
beyond what is required in this section (20.2.7.111 NMAC).  This additional information shall be reported within the 
time period specified by the department. 
[20.2.7.111 NMAC - N, 08/01/08] 
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[20.2.7.111 NMAC is not federally enforceable and is not included as a part of New Mexico’s State Implementation 
Plan.] 
 
 
20.2.7.112 AFFIRMATIVE DEFENSE FOR AN EXCESS EMISSION DURING STARTUP OR 
SHUTDOWN. 
 A. The owner or operator of a source subject to this part may claim an affirmative defense for an 
excess emission during startup or shutdown for a civil penalty in an administrative or judicial enforcement action, 
except for an action to enforce a federal new source performance standard.  There shall be no affirmative defense for 
an excess emission during startup or shutdown for the owner or operator's liability or the department's claim for 
injunctive relief for the excess emission.  The owner or operator claiming an affirmative defense for an excess 
emission during startup or shutdown shall bear the burden of proof to demonstrate the following criteria. 
  (1) The excess emission occurred during a startup or shutdown. 
  (2) The duration of the excess emission that occurred during startup and shutdown was short 
and could not have been prevented through careful planning and design. 
  (3) The excess emission was not part of a recurring pattern indicative of inadequate design, 
operation, or maintenance. 
  (4) If the excess emission was caused by a bypass (an intentional diversion of control 
equipment), then the bypass was unavoidable to prevent loss of life, personal injury, or severe property damage. 
  (5) At all times, the source was operated in a manner consistent with good practices for 
minimizing emissions. 
  (6) The frequency and duration of operation in startup or shutdown mode was minimized to 
the maximum extent practicable. 
  (7) All possible steps were taken to minimize the impact of the excess emission on ambient 
air quality. 
  (8) All emissions monitoring systems were kept in operation if at all possible. 
  (9) The owner or operator complied with the notification requirements in Section 110 of 
20.2.7 NMAC. 
  (10) The owner or operator's actions during the period of the excess emission were 
documented by properly signed, contemporaneous operating logs, or other relevant evidence. 
 B. The department may request that the owner or operator of a source provide additional information 
beyond what is required in this section (20.2.7.112 NMAC).  This additional information shall be reported within the 
time period specified by the department. 
 C. An excess emission due to malfunction during a period of startup or shutdown which is authorized 
by permit shall be treated as a malfunction under 20.2.7.111 NMAC. 
[20.2.7.112 NMAC - Rp, 20.2.7.112 NMAC, 08/01/08] 
[20.2.7.112 NMAC is not federally enforceable and is not included as a part of New Mexico’s State Implementation 
Plan.] 
 
 
20.2.7.113 AFFIRMATIVE DEFENSE FOR AN EMERGENCY. 
 A. An “emergency” means any situation arising from sudden and reasonably unforeseeable events 
beyond the control of the permittee, including acts of God, which situation requires immediate corrective action to 
restore normal operation, and that causes the source to exceed a technology-based emission limitation due to 
unavoidable increases in emissions attributable to the emergency.  An emergency shall not include noncompliance 
to the extent caused by improperly designed equipment, lack of preventive maintenance, or careless or improper 
operation. 
 B. An emergency constitutes an affirmative defense to an action brought for noncompliance with the 
technology-based emission limitation if the owner or operator of the source demonstrates through properly signed, 
contemporaneous operating logs, or other relevant evidence that: 
  (1) an emergency occurred and that the owner or operator can identify the cause(s) of the 
emergency; 
  (2) the source was at the time being properly operated; 
  (3) during the period of the emergency the owner or operator took all reasonable steps to 
minimize levels of emissions that exceeded the technology-based emission limitation; and 
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  (4) the owner or operator fulfilled the notification requirements under Subsection A of 
20.2.7.110 NMAC, including a description of the emergency, any steps taken to mitigate emissions, and corrective 
actions taken. 
 C. In any enforcement proceeding, the owner or operator seeking to establish the occurrence of an 
emergency has the burden of proof. 
 D. The department may request that the owner or operator of a source provide additional information 
beyond what is required in this section (20.2.7.113 NMAC).  This additional information shall be reported within the 
time period specified by the department. 
[20.2.7.113 NMAC - N, 08/01/08] 
[20.2.7.113 NMAC is not federally enforceable and is not included as a part of New Mexico’s State Implementation 
Plan.] 
 
20.2.7.114 ROOT CAUSE AND CORRECTIVE ACTION ANALYSIS. 
 A. The owner or operator of a source having an excess emission, upon written request of the 
department, shall prepare an analysis that uses appropriate analytical tools and contains the following information. 
  (1) an analysis describing the root cause and all contributing causes of the excess emission; 
  (2) an analysis of the corrective actions implemented or available to reduce the likelihood of 
a recurrence of the excess emission resulting from the causes identified under Paragraph (1) of Subsection A of 
20.2.7.114 NMAC, including, as applicable: 
   (a) identification of implemented or available corrective action alternatives, such as 
changes in design, operation and maintenance; 
   (b) the estimated cost associated with each corrective action alternative; 
   (c) the probable effectiveness of each corrective action alternative; 
   (d) if no corrective action alternatives are available, a clear explanation providing an 
adequate justification for that conclusion; and 
   (e) if one or more corrective actions are identified, a schedule for implementation 
and progress reports. 
 B. The department shall make the request no later than ninety (90) days after receipt of the final 
report under Subsection A of 20.2.7.110 NMAC. 
 C. The department may request the analysis specified in Subsection A of 20.2.7.114 NMAC after 
considering relevant factors.  Examples of such relevant factors may include but are not limited to the significance 
of the excess emission, the nature or pattern of excess emissions, or the history of the source, as well as other factors 
determined to be relevant by the department. 
 D. The completed analysis shall be submitted to the department no later than sixty (60) days after the 
request for submittal pursuant to Subsection A of 20.2.7.114 NMAC.  The department may grant an extension to 
submit the analysis for good cause shown. 
 E. The owner or operator of a source complying with this section may assert a claim for confidential 
information protection pursuant to 20.2.1.115 NMAC. 
[20.2.7.114 NMAC - N, 08/01/08] 
 
20.2.7.115 REVIEW OF THE DEPARTMENT'S DETERMINATIONS UNDER SECTIONS 111, 112, 
AND 113.  The department may issue a determination regarding an owner or operator's assertion of the affirmative 
defense under Section 111, 112, or 113 of 20.2.7 NMAC on the basis of any relevant information, including but not 
limited to information submitted pursuant to this part or obtained through an inspection.  Any such determination is 
not a final action and is not reviewable, shall not be a prerequisite to the commencement of an administrative or 
judicial enforcement action, does not constitute a waiver of liability pursuant to Section 116 of 20.2.7 NMAC, and 
shall not preclude an enforcement action by the federal government or a citizen pursuant to the federal Clean Air 
Act.  A source may not assert an affirmative defense under Section 111, 112, or 113 of 20.2.7 NMAC in an 
administrative or judicial enforcement action unless it asserted such defense pursuant to Subsection B of 20.2.7.110 
NMAC. 
[20.2.7.115 NMAC - Rp, N, 08/01/08] 
[20.2.7.115 NMAC is not federally enforceable and is not included as a part of New Mexico’s State Implementation 
Plan.] 
 
20.2.7.116 FUTURE ENFORCEMENT ACTION.  The department may commence an administrative or 
judicial enforcement action against the owner or operator of a source for an excess emission for which it has made a 
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determination pursuant to Section 115 of 20.2.7 NMAC if the department determines that the excess emission is 
related to a pattern of excess emission events, poor maintenance, careless or marginal operation, or other appropriate 
reason. 
[20.2.7.116 NMAC - Rp, 20.2.7.116 NMAC, 08/01/08] 
[20.2.7.116 NMAC is not federally enforceable and is not included as a part of New Mexico’s State Implementation 
Plan.] 
 
HISTORY OF 20.2.7 NMAC: 
Pre- NMAC History:  The material in this part was derived from that previously filed with the commission of 
public records - state records center and archives. 
HSSD 70-1, Ambient Air Quality Standards And Air Quality Control Regulations, 01/27/70. 
ACQR 801, Air Quality Control Regulation 801 - Excess Emissions During Malfunction, Startup, Shutdown, or 
Scheduled Maintenance, 04/29/81. 
 
History of Repealed Material:  20.2.7 NMAC, Excess Emissions during Malfunction, Startup, Shutdown, or 
Scheduled Maintenance (filed 10/16/02) repealed 08/01/08/ 
 
Other History: 
ACQR 801, Air Quality Control Regulation 801 - Excess Emissions During Malfunction, Startup, Shutdown, or 
Scheduled Maintenance, filed 04/29/81was renumbered into first version of the New Mexico Administrative Code 
as 20 NMAC 2.7, Air Quality  (Statewide) - Excess Emissions During Malfunction, Startup, Shutdown, or 
Scheduled Maintenance, filed 10/30/95. 
20 NMAC 2.7, Air Quality  (Statewide) - Excess Emissions During Malfunction, Startup, Shutdown, or Scheduled 
Maintenance, filed 10/30/95 was renumbered, reformatted and replaced by 20.2.7 NMAC, Excess Emissions During 
Malfunction, Startup, Shutdown, or Scheduled Maintenance, effective 10/31/02. 
Excess Emissions during Malfunction, Startup, Shutdown, or Scheduled Maintenance (filed 10/16/02) was replaced 
by 20.2.7 NMAC, Excess Emissions, effective 08/01/08. 
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June 30, 2011 
 
Hon. Lisa P. Jackson, Administrator  
United States Environmental Protection Agency 
Ariel Rios Building 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 



Via Certified Mail (return receipt requested) and via e-mail:   Jackson.lisa@epa.gov and 
Jackson.lisa@epamail.epa.gov 
 



Petition to Find Inadequate and Correct Several State 
Implementation Plans under Section 110 of the Clean Air Act 
Due to Startup, Shutdown, Malfunction, and/or Maintenance 



Provisions 



Pursuant to the Clean Air Act (“CAA” or “the Act”),1 the Administrative Procedure Act2



1) Pursuant to CAA § 110(k)(5), 42 U.S.C. § 7410(k)(5), notify the states listed below of the 
substantial inadequacies in their state implementation plans and finalize a rule requiring 
the states to revise their plans as described below; 



 and the 
First Amendment of the Constitution of the United States of America, Sierra Club files this 
petition with the Administrator of the United States Environmental Protection Agency (“EPA”) 
and requests her to take the following actions: 



2) Or, alternatively, pursuant to CAA § 110(k)(6), 42 U.S.C. § 7410(k)(6), determine that 
the Administrator’s action approving the implementation plan provisions listed below 
was in error and revise those approvals so that the SIPs are brought into compliance with 
the requirements of the CAA, or promulgate a Federal Implementation Plan (FIP) to do 
the same, as described below. 



INTRODUCTION 



State Implementation Plans (“SIPs”) are required under the Act to ensure attainment and 
maintenance of the health- and welfare-based National Ambient Air Quality Standards 
(“NAAQS”).  But in some states, emissions in excess of SIP limitations during periods of 
startup, shutdown, malfunction3 and/or scheduled maintenance (“SSM”)4



                                                 
1 42 U.S.C. §§ 7401 et seq. 



 are exempt from 



2 5 U.S.C. §§ 500 et seq. 
3 As used by EPA, the term “malfunction” refers to “sudden and unavoidable breakdown of process or control 
equipment.”  Memorandum from Steven A. Herman, Assistant Administrator for Enforcement and Compliance 
Assurance, and Robert Perciasepe, Assistant Administrator for Air and Radiation, U.S. EPA on State 
Implementation Plans (SIPs): Policy Regarding Excess Emissions During Malfunctions, Startup, and Shutdown to 
Regional Administrators, Regions I – X (Sep. 20, 1999) [hereinafter 1999 Memorandum], Attachment at 1 n.1.  
Some states use terms such as “upset” and “breakdown” to denote substantially similar occurrences.  See, e.g., 
Alaska Admin. Code tit. 18 § 50.240(f) and 401 Ky. Admin. Regs. 50:055 § 1(4)(e). 
4 The acronym “SSM” is most commonly used to denote startup, shutdown and malfunction but not scheduled 
maintenance.  However, several states have included provisions that allow special treatment for excess emissions 
during scheduled maintenance and those provisions are included in this petition. 
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compliance.  These SSM exemptions undermine the emission limits in SIPs and threaten states’ 
abilities to achieve and maintain compliance with NAAQS, thereby threatening public health and 
public welfare, which includes agriculture, historic properties and natural areas.  Despite the 
Act’s requirements and EPA’s view that SSM exemptions have no place in SIPs, many of these 
provisions remain effective and enforceable as a matter of federal law due to prior EPA SIP 
approvals.  EPA has encouraged the Regional Administrators to work with the states in their 
regions to remove or fix the SSM provisions in their SIPs.5  EPA recently required Utah to revise 
the excess emissions provisions in its SIP in order to comply with the Clean Air Act and 
longstanding EPA guidance.6



                                                 
5 1999 Memorandum at 4. 



  Nevertheless, many states still have SSM provisions that are 
inconsistent with the Act.  SSM exemptions continue to undermine the NAAQS, Prevention of 
Significant Deterioration (“PSD”) increments, and visibility requirements of the Act.  EPA 
should act now to close these loopholes, some of which have shielded sources from compliance 
for decades.



6 Finding of Substantial Inadequacy of Implementation Plan; Call for Utah State Implementation Plan Revision, 76 
Fed. Reg. 21,639 (Apr. 18, 2011). 
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LEGAL BACKGROUND 



I. Clean Air Act Requirements for State Implementation Plans 



Section 110 of the Clean Air Act requires states to submit SIPs to ensure that each state attains 
and maintains compliance with each of the NAAQS promulgated by EPA.7  The plans must 
include “enforceable emission limitations” sufficient to meet the Act’s requirements.8  The plans 
must also prohibit the emission of air pollution that contributes to nonattainment or interference 
with maintenance of the NAAQS in any other state.9  The states must have adequate authority to 
carry out their implementation plans.10  In areas that have not attained the NAAQS, the plan 
must provide for attainment and include enforceable emissions limitations to that end.11



In addition to the states’ authority to enforce their SIPs, sections 113 and 304 of the Act create 
enforcement mechanisms for EPA and citizens.



 



12  The Administrator is empowered to determine 
whether a person has violated or is violating any SIP provision and issue an order to comply or 
assess civil penalties.13  The district courts, upon complaint by the Administrator or by a citizen, 
have jurisdiction to assess relief whenever a person has violated or is violating a SIP or permit.14



II. Prior EPA Guidance 



 



EPA has long held that exemptions for excess emissions15 due to SSM are inconsistent with the 
Act and should not be included in SIPs.  In the late 1970s, EPA first publically noted 
unacceptable SSM exemptions and explained that these exemptions should not be allowed in 
SIPs.16



The longstanding policy makes clear that excess emissions resulting from 
malfunctions are violations of the Clean Air Act, for such emissions can interfere 
with attainment of the national air standards.  …   We defer to the EPA’s 



  At least two circuit courts of appeals have upheld EPA’s interpretation of the Clean Air 
Act. 



                                                 
7 42 U.S.C. § 7410(a)(1). 
8 Id. § 7410(a)(2)(A). 
9 Id. § 7410(a)(2)(D)(i). 
10 Id. § 7410(a)(2)(E). 
11 Id. § 7502(c)(1), (c)(2). 
12 Id. §§ 7413; 7604. 
13 Id. § 7413(a)(1), (d)(1). 
14 Id. §§ 7413(b), 7604(a). 
15 According to EPA’s 1982 policy statement, “ ‘excess emission’ means an air emission rate which exceeds any 
applicable emission limitation.”  Memorandum from Kathleen M. Bennett, Assistant Administrator for Air, Noise 
and Radiation, U.S. EPA on Policy on Excess Emissions During Startup, Shutdown, Maintenance, and Malfunctions 
to Regional Administrators, Regions I – X, U.S. EPA (Sep. 28, 1982) [1982 Memorandum], Attachment at 1. 
16 Approval and Promulgation of Utah SO2 Control Strategy, 42 Fed. Reg. 21,472 (Apr. 27, 1977); Approval and 
Promulgation of Idaho SO2 Control Strategy, 42 Fed. Reg. 58,171 (Nov. 8 1977).  The Administrator believed that 
“the issuance of an administrative order or the initiation of judicial action following a period of excess emissions 
caused by circumstances beyond the control of the operator may not be appropriate.”  But “the automatic granting of 
a regulatory exemption for these periods of excess emissions is not a suitable remedy.”  Approval and Promulgation 
of Utah SO2 Control Strategy, 42 Fed. Reg. at 21,472. 
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longstanding policy, for the policy is a reasonable interpretation of the Clean Air 
Act. 



Ariz. Pub. Serv. Co. v. U.S. EPA, 562 F.3d 1116, 1129 (10th Cir. 2009); see also Mich. Dep’t of 
Envtl. Quality v. Browner, 230 F.3d 181 (6th Cir. 2000). 



A. Bennett Memoranda in 1982 and 1983 



EPA further explained its policy on SSM provisions in SIPs in two memoranda, issued by then 
Assistant Administrator for Air, Noise and Radiation, Kathleen M. Bennett in 1982 and 1983.17  
The foundation of EPA’s policy was – and continues to be – that all excess emissions must be 
considered violations of the applicable standards.18  All excess emissions should be treated as 
violations because any excess emission may “cause or contribute to violations of the 
[NAAQS].”19



States usually have the inherent authority to decide whether or not they will proceed to enforce 
limitations.  Thus, a state need not adopt any SSM provision at all in its SIP.



 



20  EPA 
distinguishes excess emissions during malfunctions from excess emissions during startup, 
shutdown and scheduled maintenance.  If the state decides to codify its approach to excess 
emissions during malfunctions, EPA policy allows an “enforcement discretion approach.”21



Such an approach can require the source to demonstrate to the appropriate State 
agency that the excess emissions, though constituting a violation, were due to an 
unavoidable malfunction.  Any malfunction provision must provide for the 
commencement of a proceeding to notify the source of its violation and to 
determine whether enforcement action should be undertaken for any period of 
excess emissions.



 



22



                                                 
17 1982 Memorandum; Memorandum from Kathleen M. Bennett, Assistant Administrator for Air, Noise and 
Radiation, U.S. EPA on Policy on Excess Emissions During Startup, Shutdown, Maintenance, and Malfunctions to 
Regional Administrators, Regions I – X, U.S. EPA (Feb. 15, 1983) [1983 Memorandum]. 



 



18 1982 Memorandum at 1. 
19 Id.  EPA stated: 



Without clear definition and limitations, these automatic exemption provisions could effectively 
shield excess emissions arising from poor operation and maintenance or design, thus precluding 
attainment.  Additionally, by establishing an enforcement discretion approach and by requiring the 
source to demonstrate the existence of an unavoidable malfunction on the source, good 
maintenance procedures are indirectly encouraged. 



Id. 
20 Id., Attachment at 1. 
21 Id. 
22 Id.  The state should consider five criteria in deciding whether or not to pursue enforcement action for excess 
emissions allegedly due to a malfunction: 



1. To the maximum extent practicable the air pollution control equipment, process equipment, or 
processes were maintained and operated in a manner consistent with good practice for minimizing 
emissions; 



2. Repairs were made in an expeditious fashion when the operator knew or should have known that 
applicable emission limitations were being exceeded.  Off-shift labor and overtime must have been 











 
Sierra Club SSM Petition to EPA  Page 7 of 80 
 
In no case, however, should excess emissions during predictable events be eligible for non-
enforcement under this policy.  According to the policy in the 1982 and 1983 Memoranda, 
“[a]ny activity or event which can be foreseen and avoided or planned, falls outside of the 
definition of sudden and unavoidable breakdown of equipment.”23  Startup and shutdown of the 
source and scheduled maintenance are all predictable events that either occur during normal 
operation or can be planned.24



EPA noted that scheduled maintenance can generally be planned to coincide with shutdown of 
the source.  “Consequently, excess emissions during periods of scheduled maintenance should be 
treated as a violation unless a source can demonstrate that such emissions could [not] have been 
avoided through better scheduling for maintenance or through better operation and maintenance 
practices.”



 



25



B. Hermann & Perciasepe Memorandum in 1999 



 



In 1999, EPA reaffirmed and clarified the approaches to SSM SIP provisions it had endorsed in 
the 1982 and 1983 memoranda.26  EPA also outlined another approach – an affirmative defense – 
that at that time EPA believed states could include in their SIPs to address excess emissions 
caused by SSM.27



EPA reiterated that, in its view, enforcement discretion is the best approach to excess emissions 
caused by SSM conditions.



 



28  In the 1999 memorandum, EPA clarified that SIP provisions – 
whether they codify a state’s inherent enforcement discretion or implement an affirmative 
defense – must not impede the ability of EPA or citizens independently to bring enforcement 
actions.29



                                                                                                                                                             
utilized, to the extent practicable, to ensure that such repairs were made as expeditiously as 
practicable; 



 



3. The amount and duration of the excess emissions (including any bypass) were minimized to the 
maximum extent practicable during periods of such emissions; 



4. All possible steps were taken to minimize the impact of the excess emissions on ambient air 
quality; and 



5. The excess emissions are not part of a recurring pattern indicative of inadequate design, operation, 
or maintenance. 



Id., Attachment at 1-2. 
23 Id., Attachment at 2; 1983 Memorandum, Attachment at 2. 
24 1983 Memorandum. Attachment at 3. 
25 Id.  The original text omitted the word “not,” however the context clearly indicates that it was intended. 
26 1999 Memorandum. 
27 Id. at 2. 
28 Id. (“The best assurance that excess emissions will not interfere with NAAQS attainment, maintenance, or 
increments is to address excess emissions through enforcement discretion.”). 
29 Id. at 3 (“[EPA] does not intend to approve SIP revisions that would enable a State director’s decision to bar 
EPA’s or citizens’ ability to enforce applicable requirements.  Such an approach would be inconsistent with the 
regulatory scheme established in Title I of the Clean Air Act.”); see also id., Attachment at 2 (“[A] determination by 
the state not to take enforcement action would not bar EPA or citizen action.”); Approval and Disapproval and 
Promulgation of Colorado Affirmative Defense Provisions for Startup and Shutdown, 71 Fed. Reg. 8958, 8959-60 
(Feb. 22, 2006) (disapproving section II.J.5 because it could be interpreted to preclude EPA and citizen 
enforcement). 











 
Sierra Club SSM Petition to EPA  Page 8 of 80 
 
EPA allowed states, in consultation with EPA, to address certain excess emissions during startup 
and shutdown with “narrowly-tailored SIP revisions that take … technological limitations into 
account … .”30  These narrow provisions may not apply “where a single source or small group of 
sources has the potential to cause an exceedance of the NAAQS or PSD increments.”31



In any event, EPA’s past policy provided that these types of revisions were only appropriate 
when several criteria were met: 



  What 
has the potential to cause an exceedance of a NAAQS or PSD increment has changed over time 
as revised NAAQS have become more protective, e.g. ozone, lead, SO2, NOx, or new standards 
have been added, e.g. PM2.5 NAAQS and PM2.5 increments.  This is especially true in the context 
of the revised SO2 and NOx NAAQS which are now based on a one-hour averaging time, 
making them very susceptible to violation during SSM events.  Thus, SIP provisions that in the 
past did not risk violating NAAQS and increments may now do so and thus, even according to 
EPA’s past policy, no longer be acceptable.   



1. The revision must be limited to specific, narrowly defined source categories 
using specific control strategies (e.g., cogeneration facilities burning natural 
gas and using selective catalytic reduction); 



2. Use of the control strategy for this source category must be technically 
infeasible during startup or shutdown periods; 



3. The frequency and duration of operation in startup or shutdown mode must be 
minimized to the maximum extent practicable; 



4. As part of its justification of the SIP revision, the state should analyze the 
potential worst-case emissions that could occur during startup and shutdown; 



5. All possible steps must be taken to minimize the impact of emissions during 
startup and shutdown on ambient air quality; 



6. At all times, the facility must be operated in a manner consistent with good 
practice for minimizing emissions, and the source must have used best efforts 
regarding planning, design, and operating procedures to meet the otherwise 
applicable emission limitation; and 



7. The owner or operator's actions during startup and shutdown periods must be 
documented by properly signed, contemporaneous operating logs, or other 
relevant evidence.32



In addition to the enforcement discretion approach and “narrowly-tailored” alternative 
limitations, the 1999 memorandum specified the situations in which, in EPA’s view at that time, 
a state can provide an affirmative defense for excess emissions due to SSM.



 



33  Many states have 
SIP provisions, resembling affirmative defenses, that offer relief to sources which have exceeded 
emissions limitations based upon a certain showing but without specifying the procedure by 
which the showing is made and judged.34



                                                 
30 1999 Memorandum, Attachment at 4-5. 



  A true affirmative defense, though, is “raised in the 



31 Id., Attachment at 5. 
32 Id. 
33 Id. at 2. 
34 See, e.g., Alaska Admin. Code tit. 18 § 50.240; 326 Ind. Admin. Code 1-6-4; Utah Admin. Code r. R307-107. 
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context of an enforcement proceeding before an independent trier of fact,” and is not determined 
by the state.35



EPA guidance set forth several limitations to the potential use of such affirmative defenses.  
They may never apply to requests for injunctive relief, but must be limited to requests for civil 
penalties.



 



36  This is because “EPA has a fundamental responsibility under the Clean Air Act to 
ensure that SIPs provide for attainment and maintenance of the [NAAQS] and protection of the 
[PSD] increments.”37  Further, affirmative defenses may not be available “[w]here a single 
source or small group of sources has the potential to cause an exceedance of the NAAQS or PSD 
increments … .”38  In these situations, “an affirmative defense approach will not be adequate to 
protect public health and the environment…,” and enforcement discretion is the only appropriate 
approach to excess emissions.39  And finally, affirmative defenses should not apply to any 
limitations “that derive from federally promulgated performance standards or emission limits, 
such as new source performance standards (NSPS) and national emissions standards for 
hazardous air pollutants (NESHAPS).”40



EPA has enumerated additional elements that should be included if a state chooses to adopt an 
affirmative defense for excess emissions due to malfunctions or startup and shutdown.  EPA’s 
guidance states that an affirmative defense to excess emissions during malfunctions must consist 
of the following elements, on which the defendant must have the burden of proof: 



 



1. The excess emissions were caused by a sudden, unavoidable breakdown of 
technology, beyond the control of the owner or operator; 



2. The excess emissions (a) did not stem from any activity or event that could 
have been foreseen and avoided, or planned for, and (b) could not have been 
avoided by better operation and maintenance practices; 



3. To the maximum extent practicable the air pollution control equipment or 
processes were maintained and operated in a manner consistent with good 
practice for minimizing emissions; 



4. Repairs were made in an expeditious fashion when the operator knew or 
should have known that applicable emission limitations were being exceeded. 
Off-shift labor and overtime must have been utilized, to the extent practicable, 
to ensure that such repairs were made as expeditiously as practicable; 



5. The amount and duration of the excess emissions (including any bypass) were 
minimized to the maximum extent practicable during periods of such 
emissions; 



6. All possible steps were taken to minimize the impact of the excess emissions 
on ambient air quality; 



                                                 
35 1999 Memorandum, Attachment at 2 n.4; Approval and Disapproval and Promulgation of Colorado Affirmative 
Defense Provisions for Startup and Shutdown, 71 Fed. Reg. 8958, 8960 n.3; Envtl. Prot. Agency, Excess Emissions 
during SSM Meeting: EPA Presentation, 6 (presented Jan. 19, 2005), Document ID EPA-R08-OAR-2010-0909-
0031. 
36 1999 Memorandum at 2; id., Attachment at 3 (malfunction), 6 (startup and shutdown). 
37 Id. at 2 (citing 42 U.S.C. § 7410(a), (l)). 
38 Id. at 3 (emphasis added). 
39 Id. 
40 Id., Attachment at 3. 
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7. All emission monitoring systems were kept in operation if at all possible; 
8. The owner or operator’s actions in response to the excess emissions were 



documented by properly signed, contemporaneous operating logs, or other 
relevant evidence; 



9. The excess emissions were not part of a recurring pattern indicative of 
inadequate design, operation, or maintenance; and 



10. The owner or operator properly and promptly notified the appropriate 
regulatory authority.41



EPA guidance likewise states that an affirmative defense for excess emissions for startup and 
shutdown must have similar, but distinct, elements: 



 



1. The periods of excess emissions that occurred during startup and shutdown 
were short and infrequent and could not have been prevented through careful 
planning and design; 



2. The excess emissions were not part of a recurring pattern indicative of 
inadequate design, operation, or maintenance; 



3. If the excess emissions were caused by a bypass (an intentional diversion of 
control equipment), then the bypass was unavoidable to prevent loss of life, 
personal injury, or severe property damage; 



4. At all times, the facility was operated in a manner consistent with good 
practice for minimizing emissions; 



5. The frequency and duration of operation in startup or shutdown mode was 
minimized to the maximum extent practicable; 



6. All possible steps were taken to minimize the impact of the excess emissions 
on ambient air quality; 



7. All emission monitoring systems were kept in operation if at all possible; 
8. The owner or operator’s actions during the period of excess emissions were 



documented by properly signed, contemporaneous operating logs, or other 
relevant evidence; and 



9. The owner or operator properly and promptly notified the appropriate 
regulatory authority.42



ARGUMENT 



 



I. Affirmative defenses for excess emissions in judicial proceedings are contrary to the 
Clean Air Act.  EPA should revise its policy to disallow them in SIPs, and issue a SIP 
call requiring states to eliminate them. 



The Clean Air Act unambiguously grants jurisdiction to the district courts to determine the 
penalties that should be assessed in an enforcement action involving the violation of an emission 
limit.  The Act states that, in civil actions brought by EPA in the district courts, “such court shall 
have jurisdiction to restrain such violation, to require compliance, to assess such civil penalty, … 



                                                 
41 Id., Attachment at 3-4. 
42 Id., Attachment at 6. 
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and to award any other appropriate relief.”43  In actions brought by citizens, “[t]he district court 
shall have jurisdiction, … to enforce such emission standard or limitation, or such an order, … 
and to apply any appropriate civil penalties … .”44



Congress also specified in the Act the list of factors that the district courts are to consider in 
assessing penalties: 



 



the Administrator or the court, as appropriate, shall take into consideration (in 
addition to such other factors as justice may require) the size of the business, the 
economic impact of the penalty on the business, the violator’s full compliance 
history and good faith efforts to comply, the duration of the violation as 
established by any credible evidence (including evidence other than the applicable 
test method), payment by the violator of penalties previously assessed for the 
same violation, the economic benefit of noncompliance, and the seriousness of the 
violation.45



EPA’s policy on affirmative defenses is inconsistent with these provisions of the Clean Air Act 
because the inclusion of an affirmative defense provision in a SIP limits the courts’ discretion – 
granted by Congress – to assess penalties for Clean Air Act violations.  In the CAA Congress 
imposed strict liability for violations,



 



46 and specified how the size of the penalty should be 
determined.47  However, the inclusion of an affirmative defense in a SIP could enable a 
defendant to avoid any penalty.  The elements of the affirmative defenses that EPA allows ignore 
some of the penalty criteria that the Act instructs the district courts to weigh when assessing 
penalties for violations.  The affirmative defenses omit assessment of “the size of the business,” 
“the economic impact of the penalty on the business,” “the violator’s full compliance history 
…,” the economic benefit of noncompliance,” and “the seriousness of the violation.”48  The 
affirmative defense also prevents courts from considering “other factors as justice may 
require.”49



Petitioner requests, first, that EPA rescind its policy allowing states to include in their SIPs 
affirmative defenses to excess emissions.  Second, petitioner requests EPA to find that all SIPs 
containing an affirmative defense to penalties for excess emissions are substantially inadequate 



  Preventing the district courts from considering these statutory factors is not a 
permissible interpretation of the Clean Air Act.  Congress has spoken to the precise issue of what 
factors are relevant for assessing penalties and EPA therefore has no authority to supplant that 
Congressional intent. 



                                                 
43 42 U.S.C. § 7413(b). 
44 Id. § 7604(a). 
45 Id. § 7413(e)(1). 
46 See, e.g., United States v. Dell’Aquilla, 150 F.3d 329, 332 (3d Cir.1998); United States v. B & W Inv. Props., 38 
F.3d 362, 367 (7th Cir.1994). 
47 For example, in no case should polluters be able to “obtain an economic benefit vis-à-vis their competitors due to 
their non-compliance with environmental laws.”  Pub. Interest Research Group of New Jersey, Inc. v. Powell 
Duffryn Terminals, Inc., 913 F.2d 64, 79 (3d Cir.1990); see also United States v. Mun. Auth. of Union Twp., 150 
F.3d 259, 265 (3d Cir.1998). 
48 42 U.S.C. § 7413(e)(1). 
49 Id. 
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to comply with the requirements of the Clean Air Act, and issue a call for each of the states with 
such a SIP to revise it in conformity with the requirements of the Act. 



Alternatively, in the event that EPA denies this request, petitioner requests that EPA require 
states with affirmative defenses to revise them so that they are consistent with EPA’s policy by 
finding that noncompliant affirmative defenses are substantially inadequate to comply with the 
requirements of the Clean Air Act, as EPA has interpreted it, and issue a call for each of the 
states with such a SIP to revise it in conformity with the requirements of the Act. 



II. SSM exemptions undermine the ability of states, EPA, and citizens to protect the 
NAAQS, PSD increments, and visibility. They must be removed from all SIPs. 



Beyond affirmative defenses discussed above, SIPs have two basic types of impermissible SSM 
exemptions.  Automatic exemptions are those that create categories of excess emissions that are 
not violations of the SIP.  Florida’s SIP, for example, provides that “[e]xcess emissions resulting 
from startup, shutdown or malfunction of any source shall be permitted providing …” that 
certain criteria are met.50



Discretionary exemptions, on the other hand, create categories of excess emissions that may be 
excused by the state enforcement authority.  North Carolina’s SIP, for instance, provides that 
“[a]ny excess emissions that do not occur during start-up or shut down shall be considered a 
violation of the appropriate rule unless the owner or operator of the source of the excess 
emissions demonstrates to the director, that the excess emissions are the result of a 
malfunction.”



  Such automatic exemptions cannot ensure that the SIP meets the 
requirements of CAA § 110. 



51



SIPs must include emission limitations designed to ensure attainment and maintenance of the 
NAAQS and PSD increments.  Because the Act does not directly prohibit a source from causing 
or contributing to exceedances of the NAAQS or PSD increments, these emission limitations in 
SIPs are a crucial mechanism by which these ambient standards are met and maintained.  SSM 
regulations that provide exemptions to these limitations interfere with this mechanism and 
thereby undermine attainment and maintenance of the NAAQS, protection of PSD increments 
and other CAA requirements.



  Exemptions that may be granted by the state do not comply with the 
enforcement scheme of Title I of the Act because they undermine enforcement by EPA under 
section 113 of the Act or by citizens under section 304. 



52  The amount of excess emissions during SSM can be 
exceptionally large – many times above the limits.  In fact, excess emissions can swamp the 
amount of pollutants emitted at other times.53



                                                 
50 Fla. Admin. Code Ann. r. 62-210.700(1) (emphasis added). 



  SSM exemptions create large loopholes to the 



51 15A N.C. Admin. Code 2D.0535(c) (emphasis added). 
52 Finding of Substantial Inadequacy and Call for Utah State Implementation Plan Revision, 75 Fed. Reg. 70,888, 
70,891 (proposed Nov. 19, 2010) [Proposed Utah SIP Call]. 
53 See, e.g., Envtl. Integrity Project, Gaming the System 7, 8 (2004) , available at 
http://www.environmentalintegrity.org/news_reports/Report_Gaming_System.php.  The Environmental Integrity 
Project (“EIP”) defines upsets as “non-routine events, such as equipment breakdowns, startup, shutdown and 
maintenance, at industrial facilities that cause them to emit more pollution than allowed by their permits and 
applicable rules.”  Id. at 1.  EIP found that upset emissions at several natural gas plants were between 35 and 163 
times other reported annual emissions and that upset emissions at some refineries are two and a half to three times 
other reported annual emissions.  Id. at 7, 8. 
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Act’s fundamental requirement that a SIP must provide for attainment and maintenance of the 
NAAQs and PSD increments. 



SIP provisions that automatically exempt emissions during SSM conditions prevent the SIP’s 
emission limits from serving as “enforceable emission limitations” that meet section 110 
requirements.  This undermines the Clean Air Act’s requirement that each SIP must include 
“enforceable emission limitations and other control measures … to meet the applicable 
requirements of [the Act].”54  The Act defines “the terms ‘emission limitation’ and ‘emission 
standard’ [to] mean a requirement established by the State or the Administrator which limits the 
quantity, rate, or concentration of emissions of air pollutants on a continuous basis … .”55



Since the 1970s, EPA has held the view that automatic exemptions for SSM interfere with the 
requirements of the Clean Air Act.  According to EPA, “[i]t is our interpretation that the 
fundamental integrity of the CAA’s SIP process and structure are undermined if emission limits 
relied on to meet CAA requirements related to protection of public health and the environment 
can be violated without potential recourse.”



  SSM 
exemptions preclude anyone, including the states, from enforcing limitations that can ensure 
ambient air standards are met.  Further, emission limits subject to such exemptions do not 
constrain emissions “on a continuous basis,” as the Act requires. 



56



In addition, any SIP provision that purports to vest the determination of whether or not a 
violation of the SIP has occurred with the state enforcement authority is inconsistent with the 
enforcement provisions of the Act.  Section 113 allows EPA to ensure compliance by three 
methods: the Agency may issue an order of compliance, assess civil penalties in an 
administrative proceeding, or file a civil judicial action.



 



57  These options are available when “the 
Administrator finds that any person has violated or is in violation of any requirement or 
prohibition of an applicable plan or permit … .”58  The Act therefore reserves the power of the 
Administrator to use her own judgment in deciding whether a violation has occurred.  The Act 
also vests jurisdiction in the courts to grant relief in civil actions, whether brought by EPA or by 
citizens.59  Thus citizens must also retain the ability to independently decide whether 
enforcement is warranted.  Citizen enforcement is not merely a peripheral or interstitial measure, 
according to the Supreme Court, but an important aspect of enforcement.60  The Court found that 
“Congress enacted § 304 specifically to encourage citizen participation in the enforcement of 
standards and regulations established under this Act, and intended the section to afford citizens 
very broad opportunities to participate in the effort to prevent and abate air pollution.”61



                                                 
54 42 U.S.C. § 7410(a)(2)(A). 



  The 
power of the courts to adjudicate these cases, under the CAA, requires that they be able to 
determine whether or not violations have occurred.  The Act does not allow decisions by state 
authorities to cut off any of these statutory enforcement mechanisms. 



55 Id. § 7602(k) (emphasis added). 
56 Proposed Utah SIP Call, 75 Fed. Reg. at 70,892. 
57 42 U.S.C. § 7413(a)(1). The Act also authorizes criminal enforcement. 42 U.S.C. § 7413(c). 
58 Id. 
59 Id. §§ 7413(b), 7604(a). 
60 Pennsylvania v. Del. Valley Citizens’ Council for Clean Air, 478 U.S. 546, 560 (1986). 
61 Id. (citations omitted). 
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In 1999, EPA clarified that this was also its interpretation of the Act: 



SIP provisions that give exclusive authority to a state to determine whether an 
enforcement action can be pursued for an exceedance of an emission limit are 
inconsistent with the CAA’s regulatory scheme.  EPA and citizens, and any court 
in which they seek to file an enforcement claim, must retain the authority to 
independently evaluate whether a source’s exceedance of an emission limit 
warrants enforcement action.62



Exemptions that excuse violations or otherwise interfere with injunctive relief directly prevent 
EPA and citizens (and sometimes the states) from ensuring compliance with the Act.



 



63  
Indirectly, these exemptions reduce the incentive of sources to operate in accordance with best 
practices and to invest in controls and equipment that protect health and the environment.64



Petitioner requests that EPA find that all SIPs containing an SSM exemption or a provision that 
could be interpreted to affect EPA or citizen enforcement are substantially inadequate to comply 
with the requirements of the Clean Air Act and issue a call for each of the states with such a SIP 
to revise it in conformity with the requirements of the Act or otherwise remedy these defective 
SIPs. 



 



The analysis below of individual states’ SSM provisions that follows includes generally-
applicable provisions, those that apply to all pollutants and all source categories.  Many states 
also have SIP-approved SSM provisions that pertain to specific pollutants and/or source 
categories.  The same arguments that apply to the general SSM provisions also apply to those 
narrower provisions.  Some pollutant and source category specific provisions have been 
identified, but this is not intended to be an exhaustive list as we did not read every line of every 
SIP provision in the country. 



The analysis below of individual states’ SSM provisions addresses state regulations that EPA has  
approved for inclusion in the states’ federally-enforceable SIPs. Several states have submitted to 
EPA revisions to their SSM regulations; this petition generally does not address revised state 
regulations that are pending before EPA but have not been approved for SIP inclusion. 



III. Interpretations of regulations that form the basis of EPA’s SIP approval should be 
included in the text of state regulations rather than, or in addition to, being 
memorialized in correspondence. 



In some cases, EPA has approved SIP provisions that, by their plain terms, do not comply with 
the requirements of the Clean Air Act, or even meet the various EPA policies on SSM 
provisions.  EPA has sometimes rationalized these approvals by first obtaining letters of 
interpretation from the state authorities that construe the state’s SSM provisions in a manner that 
complies with EPA guidance.  However, such constructions are not necessarily apparent from 



                                                 
62 Proposed Utah SIP Call, 75 Fed. Reg. at 70,893. 
63 Id. at 70,891. 
64 Id.; see, also, Approval and Promulgation of Utah SO2 Control Strategy, 42 Fed. Reg. 21,472, 21,472-73 (Apr. 27, 
1977); Approval and Promulgation of Idaho SO2 Control Strategy, 42 Fed. Reg. 58,171 (Nov. 8 1977). 
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the text of the provisions and their enforceability may be difficult and unnecessary complex and 
inefficient. 



When EPA approved Oklahoma’s SSM provisions in 1984, for instance, it compared them, 
factor-by-factor, with its recently issued SSM guidance.65  At first, EPA was unable to determine 
whether the regulations on their face complied with EPA’s guidance.66  EPA therefore requested 
clarification from Oklahoma about how the State intended to interpret and administer its 
regulations.  After receiving two letters of clarification from Oklahoma, EPA concluded that the 
SSM provisions, as Oklahoma intended to execute them, did comply with EPA guidance.67  
Thus, EPA and Oklahoma purported to resolve several ambiguities in the existing SSM 
provisions through correspondence that was never promulgated as part of the Oklahoma SIP.  
Oklahoma’s letters of clarification are quoted, but not reproduced, in the Federal Register notice 
of EPA’s SIP approval.68



EPA recently took a similar approach to ambiguous SSM provisions in the Tennessee SIP.  In an 
action redesignating to attainment the Knoxville 1997 8-hour ozone nonattainment area, EPA 
was faced with SIP provisions whose ambiguities arguably undermine the enforceability of the 
applicable requirements.



 



69  To address these ambiguities, “EPA contacted Tennessee and Knox 
County, requesting their interpretations of their respective rules … .”70  In response, both 
Tennessee and Knox County stated that they interpret their regulations in a manner that does not 
preclude enforcement of emissions limitations and standards.71



Although EPA interprets the SIP in the same manner as indicated by the State and 
the County, EPA recognizes that the cited language is not as clear as would be 
ideal.  EPA would encourage the State and County to clarify the language in any 
future revisions to these provisions of the SIP.



  EPA accepted these 
interpretations for the purpose of the redesignation, but stated: 



72



In another context, EPA has recognized that statements made during the SIP approval process 
are not a substitute for clearly worded provisions in the SIP itself.  When EPA proposed a call 
for Utah to revise its SSM provisions, it reviewed the original approval in which EPA had 
purported to limit its approval of the unacceptable SSM provision.



 



73



                                                 
65 Revision to Oklahoma Regulation 1.5 – Reports Required; Excess Emissions During Startup, Shutdown and 
Malfunction of Equipment, 49 Fed. Reg. 3084, 3084 (Jan. 24, 1984). 



  EPA now recognizes that 
this was not appropriate: 



66 Id. 
67 Id. at 3084-85. 
68 Id. 
69 Redesignation of the Knoxville 1997 8-Hour Ozone Nonattainment Area to Attainment, 76 Fed. Reg. 12,587, 
12,589-90 (Mar. 8, 2011). 
70 Id. at 12,590. 
71 Id. at 12,590-91. 
72 Id. at 12,591 n.2. 
73 Proposed Utah SIP Call, 75 Fed. Reg. 70,888, 70,890 (stating that “any exemptions granted by the Utah Executive 
Secretary ‘are not applicable as a matter of federal law.’ ”) (citing Approval and Promulgation of Nonattainment 
Area Plan for Utah, 44 Fed. Reg. 28,688, 28,691 (May 16, 1979)).  
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However, thirty years later, it is not clear how EPA reached the conclusion that 
exemptions granted by Utah would not apply as a matter of federal law or whether 
a court would honor EPA’s interpretation; the Utah rule itself makes no reference 
to a reservation of federal authority.  Instead, the rule merely states that 
information submitted by a source regarding a breakdown event would be “used 
by the executive secretary in determining whether a violation has occurred and/or 
the need of further enforcement action.”74



Difficult to find interpretations of SIP language should not form the basis of EPA approval.  The 
problem with this approach is that the state’s interpretation of its regulations may (or may not) be 
known by parties attempting to enforce the SIP decades after the provisions were created.  State 
agency opinions not explicitly set forth in the SIP itself (i.e., in the Code of Federal Regulations), 
even when published in the Federal Register, are insufficient to correct shortcomings in the plain 
language of the SIP.  The regulations themselves should always reflect and ensure their intended 
operation.  In order to ensure swift and accurate resolution of these actions, parties need to be 
able to rely on the accessible SIP language in the C.F.R. or at least on EPA’s web page rather 
than a letter that may or may not be in a file somewhere. 



 



Petitioner requests that, when it considers SIP revisions, EPA require all terms, conditions, 
limitations and interpretations of the various SSM provisions be reflected in the unambiguous 
language of the SIPs themselves. 



 



                                                 
74 Id. 
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“MEG alert” means a period in which one or more electric generating units are 
operated at emergency capacity at the direction of the load dispatcher, in order to 
prevent or mitigate voltage reductions or interruptions in electric service, or both. 
A MEG alert begins and ends as follows: 1. An alert begins when one or more 
electric generating units are operated at emergency capacity after receiving notice 
from the load dispatcher, directing the electric generating unit to do so; and 2. An 
alert ends when the electric generating unit ceases operating its electric generating 
units at emergency capacity. 



Id. § 7:27-19.1.  



Analysis 



The exemption for discharges during abnormal emergency conditions is inconsistent with EPA 
policy.  The fact that these discharges occur through stacks or chimneys that are used only in 
emergency conditions does not change the nature of the emissions themselves.  Under EPA 
policy, section 7:27-7.2(k)(2) is either an automatic exemption, see 1999 Memorandum, 
Attachment 1 n.2, or a source specific exemption, see id., Attachment at 4-5.  In either case, it 
should be removed. 



The MEG alert exemption for electric generating units cannot ensure compliance with the 
NAAQS and PSD increments for NOX because ambient air quality is nowhere mentioned as a 
relevant consideration. 



Remedy 



New Jersey should remove the two source-specific exemptions in N.J. Admin. Code §§ 7:27-
7.2(k)(2) and 7:27-19.24 from its SIP. 



New Mexico  



SIP Provisions 



The New Mexico SIP contains affirmative defenses for excess emissions due to malfunction, 
N.M. Code R. § 20.2.7.111, due to startup and shutdown, id. § 20.2.7.112, and due to 
emergencies, id. § 20.2.7.113, that EPA approved in 2009.  Approval and Promulgation of 
Revision to New Mexico Implementation Plan for Excess Emissions, 74 Fed. Reg. 46,910 (Sep. 
14, 2009).  The regulations state that the department’s determination with respect to any of the 
defenses “shall not preclude an enforcement action by the federal government or a citizen 
pursuant to the federal Clean Air Act.”  Id. § 20.2.7.115.  As shown in the tables below, the 
elements of the affirmative defenses for excess emissions during malfunction and startup and 
shutdown have criteria that closely mirror EPA’s policy.  The emergency defense reflects the 
defense in the Title V regulations at 40 C.F.R. § 70.6(g).  None of the defenses mention 
situations where a single source or a small group of sources has the potential to cause an 
exceedance of the NAAQS.  See N.M. Code R. §§ 20.2.7.111, 20.2.7.112, 20.2.7.113. 
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Analysis 



Affirmative defenses for excess emissions are inconsistent with the Clean Air Act, as explained 
above in section I of the Argument, and should be removed from the New Mexico SIP.  
Alternatively, the affirmative defense provisions should be revised to ensure that they are not 
available when a single source or small group of sources has the potential to cause exceedances 
of the NAAQS or PSD increments.  1999 Memorandum at 2-3, 4 & Attachment at 1. 



The emergency defense of 40 C.F.R. § 70.6(g) is a Title V regulation and should not appear in 
the SIP.  When EPA approved these provisions, it expressly delayed consideration of the Title V 
program.  Approval and Promulgation of New Mexico Implementation Plan, Excess Emissions, 
74 Fed. Reg. at 46,911.  At that time, EPA believed the approach of the emergency affirmative 
defense “is consistent with our guidance documents,” despite the fact that none of the cited 
guidance documents say anything about the Title V emergency defense.  Id. at 46,911-12. 



Table comparing elements of the EPA policy on affirmative defenses for malfunctions to 
the New Mexico defense. 



Elements of Affirmative Defense for Excess 
Emissions caused by Malfunctions as Discussed in 
1999 Memorandum 



Elements of New Mexico’s Affirmative Defense for 
Malfunctions 



1. The excess emissions were caused by a sudden, 
unavoidable breakdown of technology, beyond the 
control of the owner or operator; 



“The excess emission was caused by a malfunction.”  
N.M. Code R. § 20.2.7.111(A)(1). 
“ ‘Malfunction’ means any sudden and unavoidable 
failure of air pollution control equipment or process 
equipment beyond the control of the owner or operator, 
including malfunction during startup or shutdown. A 
failure that is caused entirely or in part by poor 
maintenance, careless operation, or any other 
preventable equipment breakdown shall not be 
considered a malfunction.”  Id. § 20.2.7.7(E) 



2. The excess emissions (a) did not stem from any 
activity or event that could have been foreseen and 
avoided, or planned for, and (b) could not have been 
avoided by better operation and maintenance practices; 



“The excess emission: (a) did not stem from any activity 
or event that could have been foreseen and avoided, or 
planned for; and (b) could not have been avoided by 
better operation and maintenance practices.”  Id. § 
20.2.7.111(A)(2). 



3. To the maximum extent practicable the air pollution 
control equipment or processes were maintained and 
operated in a manner consistent with good practice for 
minimizing emissions; 



“To the maximum extent practicable the air pollution 
control equipment or processes were maintained and 
operated in a manner consistent with good practice for 
minimizing emissions.”  Id. § 20.2.7.111(A)(3). 



4. Repairs were made in an expeditious fashion when the 
operator knew or should have known that applicable 
emission limitations were being exceeded. Off-shift 
labor and overtime must have been utilized, to the extent 
practicable, to ensure that such repairs were made as 
expeditiously as practicable; 



“Repairs were made in an expeditious fashion when the 
operator knew or should have known that applicable 
emission limitations were being exceeded. Off-shift 
labor and overtime must have been utilized, to the extent 
practicable, to ensure that such repairs were made as 
expeditiously as practicable.”  Id. § 20.2.7.111(A)(4). 



5. The amount and duration of the excess emissions 
(including any bypass) were minimized to the maximum 
extent practicable during periods of such emissions; 



“The amount and duration of the excess emission 
(including any bypass) were minimized to the maximum 
extent practicable during periods of such emissions.”  Id. 
§ 20.2.7.111(A)(5). 
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Elements of Affirmative Defense for Excess 
Emissions caused by Malfunctions as Discussed in 
1999 Memorandum 



Elements of New Mexico’s Affirmative Defense for 
Malfunctions 



6. All possible steps were taken to minimize the impact 
of the excess emissions on ambient air quality; 



“All possible steps were taken to minimize the impact of 
the excess emission on ambient air quality.”  Id. § 
20.2.7.111(A)(6). 



7. All emission monitoring systems were kept in 
operation if at all possible; 



“All emission monitoring systems were kept in operation 
if at all possible.”  Id. § 20.2.7.111(A)(7). 



8. The owner or operator’s actions in response to the 
excess emissions were documented by properly signed, 
contemporaneous operating logs, or other relevant 
evidence; 



“The owner or operator's actions in response to the 
excess emission were documented by properly signed, 
contemporaneous operating logs, or other relevant 
evidence.”  Id. § 20.2.7.111(a)(10). 



9. The excess emissions were not part of a recurring 
pattern indicative of inadequate design, operation, or 
maintenance; and 



“The excess emission was not part of a recurring pattern 
indicative of inadequate design, operation, or 
maintenance.”  Id. § 20.2.7.111(A)(8). 



10. The owner or operator properly and promptly 
notified the appropriate regulatory authority. 



“The owner or operator complied with the notification 
requirements in Section 110 of 20.2.7 NMAC.”  Id. § 
20.2.7.111(a)(9). 



 



Table comparing elements of the EPA policy on affirmative defenses for startup and 
shutdown to the New Mexico defense. 



Elements of Affirmative Defense for Excess 
Emissions caused by Startup or Shutdown as 
Discussed in 1999 Memorandum 



Elements of New Mexico Affirmative Defense for 
Startup and Shutdown 



1. The periods of excess emissions that occurred during 
startup and shutdown were short and infrequent and 
could not have been prevented through careful planning 
and design; 



“The excess emission occurred during a startup or 
shutdown.”  N.M. Code R. § 20.2.7.112(A)(1). 
“The duration of the excess emission that occurred 
during startup and shutdown was short and could not 
have been prevented through careful planning and 
design.”  Id. § 20.2.7.112(A)(2). 



2. The excess emissions were not part of a recurring 
pattern indicative of inadequate design, operation, or 
maintenance; 



“The excess emission was not part of a recurring pattern 
indicative of inadequate design, operation, or 
maintenance.”  Id. § 20.2.7.112(A)(3). 



3. If the excess emissions were caused by a bypass (an 
intentional diversion of control equipment), then the 
bypass was unavoidable to prevent loss of life, personal 
injury, or severe property damage; 



“If the excess emission was caused by a bypass (an 
intentional diversion of control equipment), then the 
bypass was unavoidable to prevent loss of life, personal 
injury, or severe property damage.”  Id. § 
20.2.7.112(A)(4). 



4. At all times, the facility was operated in a manner 
consistent with good practice for minimizing emissions; 



“At all times, the source was operated in a manner 
consistent with good practices for minimizing 
emissions.”  Id. § 20.2.7.112(A)(5). 



5. The frequency and duration of operation in startup or 
shutdown mode was minimized to the maximum extent 
practicable; 



“The frequency and duration of operation in startup or 
shutdown mode was minimized to the maximum extent 
practicable.”  Id. § 20.2.7.112(A)(6). 



6. All possible steps were taken to minimize the impact 
of the excess emissions on ambient air quality; 



“All possible steps were taken to minimize the impact of 
the excess emission on ambient air quality.”  Id. § 
20.2.7.112(A)(7). 



7. All emission monitoring systems were kept in 
operation if at all possible; 



“All emissions monitoring systems were kept in 
operation if at all possible.”  Id. § 20.2.7.112(A)(8). 



8. The owner or operator’s actions during the period of 
excess emissions were documented by properly signed, 
contemporaneous operating logs, or other relevant 



“The owner or operator's actions during the period of the 
excess emission were documented by properly signed, 
contemporaneous operating logs, or other relevant 
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evidence; and evidence.”  Id. § 20.2.7.112(A)(10). 
9. The owner or operator properly and promptly notified 
the appropriate regulatory authority. 



“The owner or operator complied with the notification 
requirements in Section 110 of 20.2.7 NMAC.”  Id. § 
20.2.7.112(A)(9). 



 



Remedy 



The affirmative defense provisions of N.M. Code R. §§ 20.2.7.111 and 20.2.7.112 should be 
removed as inconsistent with the Clean Air Act, as explained above in section I of the Argument.  
Alternatively, if the affirmative defenses in sections 20.2.7.111 and 20.2.7.112 are to remain in 
the SIP, they should not be available where a single source or a small group of sources has the 
potential to cause an exceedance of the NAAQS or PSD increments.  The emergency affirmative 
defense of N.M. Code R. § 20.2.7.113 should be removed from the SIP. 



North Carolina  



SIP Provisions 



The North Carolina SIP contains an exemption for excess emissions during malfunctions in the 
discretion of the director: 



Any excess emissions that do not occur during start-up or shut down shall be 
considered a violation of the appropriate rule unless the owner or operator of the 
source of the excess emissions demonstrates to the director, that the excess 
emissions are the result of a malfunction.  



15A N.C. Admin. Code 2D.0535(c) (emphasis added), available at 
http://www.epa.gov/region4/air/sips/nc/2D%20.0501-.0542%20updated%20101105.pdf.  The 
regulation does not allow excuses “for more than 15 percent of the operating time during each 
calendar year.”  Id. 2D.0535(c)(7).  Excess emissions during startup and shutdown are treated in 
a similar fashion: 



Excess emissions during start-up and shut-down shall be considered a violation 
of the appropriate rule if the owner or operator cannot demonstrate that the 
excess emissions are unavoidable when requested to do so by the Director. 



Id. 2D.0535(g) (emphasis added).  In addition, “[t]he Director may specify for a particular source 
the amount, time, and duration of emissions that are allowed during start-up or shutdown.”  Id. 



Analysis 



The North Carolina SIP is inconsistent with the Act and EPA policy because a decision of the 
director can exempt sources from compliance.  Both provisions allow the director to decide 
whether a violation has occurred, contrary to the fundamental requirement that all excess 
emissions be considered violations.  1982 Memorandum at 1; 1999 Memorandum at 1 & 
Attachment at 1-2.  This decision appears to preclude enforcement of the limitations by EPA and 
citizens.  1999 Memorandum at 3; Approval and Disapproval and Promulgation of Colorado 





http://www.epa.gov/region4/air/sips/nc/2D%20.0501-.0542%20updated%20101105.pdf�





			INTRODUCTION


			LEGAL BACKGROUND


			I. Clean Air Act Requirements for State Implementation Plans


			II. Prior EPA Guidance


			A. Bennett Memoranda in 1982 and 1983


			B. Hermann & Perciasepe Memorandum in 1999








			ARGUMENT


			I. Affirmative defenses for excess emissions in judicial proceedings are contrary to the Clean Air Act.  EPA should revise its policy to disallow them in SIPs, and issue a SIP call requiring states to eliminate them.


			II. SSM exemptions undermine the ability of states, EPA, and citizens to protect the NAAQS, PSD increments, and visibility. They must be removed from all SIPs.


			III. Interpretations of regulations that form the basis of EPA’s SIP approval should be included in the text of state regulations rather than, or in addition to, being memorialized in correspondence.





			ANALYSIS OF INDIVIDUAL STATES’ SSM PROVISIONS


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy


			SIP Provisions


			Analysis


			Remedy





			CONCLUSION
















525 Camino de Los Marquez 
Santa Fe, NM 87505-1816 



Phone: (505) 476-4373      
Fax: (505) 476-4375 
E-mail: ralph.gruebel@state.nm.us 



Ralph D. Gruebel 



Education 1995 University of New Mexico                                                     Albuquerque, NM 
M.S. Civil Engineering  



1980 University of Houston Houston, TX 
B.S. Geology  



Professional 
Experience 



 
Compliance & Enforcement Section Manager -  New Mexico Air Quality Bureau 
February 2015 – Present                    New Mexico Environment Department              Santa Fe, NM 



 
Environmental Scientist & Specialist Supervisor – Compliance Inspections, New Mexico 
Air Quality Bureau 
November 2014 – February 2015    New Mexico Environment Department                         Santa Fe, NM 
 
President & Chief Geologist - Petroleum Exploration & Production 
January 2010 – November 2014        RalMar Exploration, LLC                                       Nacogdoches, TX 
 
President - Petroleum Exploration & Production / Building Contractor 
July 2007 – November 2014               Gruebel Enterprises, LLC                          Nacogdoches, TX 
 
Environmental Services Division Manager – Environmental Health Department 
July 2005- June 2007                          City of Albuquerque                             Albuquerque, NM 
 
Director of Business Development & Senior Scientist / Richland Operations Manager 
April 2003 – June 2005                       GRAM, Inc.                             Albuquerque, NM/Richland, WA 
 
Environmental Protection Division Director 
September 2001 – December 2002    New Mexico Environment Department                         Santa Fe, NM 
 
Environmental Services Director 
December 2000 – September 2001    Western Technologies, Inc.                       Albuquerque, NM 



 
Performance Assessment Engineer – Carlsbad Field Office 
July 1999 – December 2000                US Department of Energy                       Carlsbad, NM 
 
Principle Geologist/Environmental Scientist 
October 1998 – June 1999                  Gruebel Consulting Associates                       Carlsbad, NM 
 
Project Manager/Operations Manager   











2 of 2 
 



July 1996 – October 1998     AGRA Earth & Environmental, Inc.        Albuquerque/Carlsbad, NM 
 



Scientist III/ Environmental Restoration Technologies Contract Manager 
November 1993 – June 1996              Tech Reps, Inc.                                            Albuquerque, NM 
 
Staff Engineering Geologist – Geotechnical Services   
September 1991 – November 1992        Vinyard & Associates, Inc.                              Albuquerque, NM 
 
District Executive / Metro Staff Supervisor – Great Southwest Council 
November 1988 – September 1991        Boy Scouts of America                                    Albuquerque, NM 
 
District Executive – Sam Houston Area Council 
January 1988 – November 1988             Boy Scouts of America                                             Houston, TX 
 
President/Consultant – Petroleum Exploration & Production 
August 1984 – January 1988                   Gruebel Energy                                                          Houston, TX 
 
Exploration Geologist – Onshore United States 
August 1980 – August 1984                     Texasgulf, Tipperary, & Williams Exploration      Houston, TX 
 
Geological Technician – Petroleum Exploration, Midcontinent and West Texas 
January 1979 – August 1980                    Texasgulf                                                                   Houston, TX 
 



  



 







































 RITA BATES 
 
 



EDUCATION 
 



HUMBOLDT STATE UNIVERSITY, ARCATA, CALIFORNIA 
B.S., Biology, 1990. Minor in Botany, emphasis in Ecology.  
 



EXPERIENCE 
 



STATE OF NEW MEXICO, ENVIRONMENT DEPARTMENT 
AIR QUALITY BUREAU, PLANNING & POLICY SECTION 
 
Section Chief, March 2005 – present 



 Program Manager (Natural Sciences Manager-2), March 2000 – March 2005 
 Environmental Specialist, December 1998 – March 2000 



Environmental Scientist, August 1998 – December 1998   
 



The Planning & Policy section of the Air Quality Bureau is responsible for the control 
strategy, dispersion modeling, emission inventory and small business assistance programs in 
the Air Quality Bureau. The control strategy section of the Air Quality Bureau is responsible 
for preparing state implementation plans, policies, and regulations for air quality. The 
modeling section ensures that all air dispersion modeling analyses submitted to our agency 
are accurate and complete. The Small Business Assistance Program assists small businesses 
in meeting air quality regulatory requirements. 
 
EMPIRE GROUP, LLC 
Empire, Nevada 
 
Environmental Coordinator, June 1996 – July 1998 



 
Empire Group, LLC is the parent company for several entities which own and operate a 
geothermal power plant, an onion and garlic dehydration plant, several ranches, and a garlic 
seed operation. In my position as environmental coordinator, I was responsible for 
permitting at all facilities. 
 
JBR ENVIRONMENTAL CONSULTANTS, INC. 
Reno, Nevada 
 
Environmental Analyst IV, Reno Office Coordinator/Manager, July 1994 – July 1996 
Environmental Analyst III, July 1993 – July 1994 
Environmental Analyst I, June 1990 – July 1993 
 
As the manager of the Reno office, I supervised seven technical staff and one administrative 
employee. During my employment with JBR, I worked on and managed numerous NEPA, 
environmental permitting and baseline projects. 



 








			Rita Bates


			Education


			Section Chief, March 2005 – present


			Program Manager (Natural Sciences Manager-2), March 2000 – March 2005


			Environmental Specialist, December 1998 – March 2000


			Environmental Scientist, August 1998 – December 1998


			Environmental Coordinator, June 1996 – July 1998


			Environmental Analyst III, July 1993 – July 1994
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ENVIRONMENTAL PROTECTION 
AGENCY 



40 CFR Part 52 



[EPA–HQ–OAR–2012–0322; FRL–9782–2] 



RIN 2060–AR68 



State Implementation Plans: Response 
to Petition for Rulemaking; Findings of 
Substantial Inadequacy; and SIP Calls 
To Amend Provisions Applying to 
Excess Emissions During Periods of 
Startup, Shutdown, and Malfunction 



AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 



SUMMARY: The EPA is proposing to take 
action on a petition for rulemaking filed 
by the Sierra Club with the EPA 
Administrator on June 30, 2011 (the 
Petition). The Petition includes 
interrelated requests concerning the 
treatment of excess emissions in state 
rules by sources during periods of 
startup, shutdown, or malfunction 
(SSM). The EPA is proposing to grant in 
part and to deny in part the request in 
the Petition to rescind its policy 
interpreting the Clean Air Act (CAA) to 
allow states to have appropriately 
drawn state implementation plan (SIP) 
provisions that provide affirmative 
defenses to monetary penalties for 
violations during periods of SSM. The 
EPA is also proposing either to grant or 
to deny the Petition with respect to the 
specific existing SIP provisions related 
to SSM in each of 39 states identified by 
the Petitioner as inconsistent with the 
CAA. Further, for each of those states 
where the EPA proposes to grant the 
Petition concerning specific provisions, 
the EPA also proposes to find that the 
existing SIP provision is substantially 
inadequate to meet CAA requirements 
and thus under CAA authority proposes 
a ‘‘SIP call.’’ For those states for which 
the EPA proposes a SIP call, the EPA 
also proposes a schedule for the states 
to submit a corrective SIP revision. 
Finally, the EPA is also proposing to 
deny the request in the Petition that the 
EPA discontinue reliance on 
interpretive letters from states to clarify 
any potential ambiguity in SIP 
submissions, even in circumstances 
where the EPA may determine that this 
approach is appropriate and has 
adequately documented that approach 
in a rulemaking action. This action 
reflects the EPA’s current SSM Policy 
for SIPs. 
DATES: Comments. Comments must be 
received on or before March 25, 2013. 



Public Hearing. If anyone contacts the 
EPA requesting a public hearing by 



March 11, 2013, we will hold a public 
hearing on March 12, 2013. 
ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA–HQ– 
OAR–2012–0322, by one of the 
following methods: 



• http://www.regulations.gov: Follow 
the online instructions for submitting 
comments. 



• Email: a-and-r-docket@epa.gov. 
• Fax: (202) 566–9744. 
• Mail: Attention Docket ID No. EPA– 



HQ–OAR–2012–0322, U.S. 
Environmental Protection Agency, EPA 
West (Air Docket), 1200 Pennsylvania 
Avenue NW., Mail Code: 6102T, 
Washington, DC 20460. Please include a 
total of two copies. 



• Hand Delivery: U.S. Environmental 
Protection Agency, EPA West (Air 
Docket), 1301 Constitution Avenue 
Northwest, Room 3334, Washington, DC 
20004, Attention Docket ID No. EPA– 
HQ–OAR–2012–0322. Such deliveries 
are only accepted during the Docket’s 
normal hours of operation, and special 
arrangements should be made for 
deliveries of boxed information. 



Instructions. Direct your comments to 
Docket ID No. EPA–HQ–OAR–2012– 
0322. The EPA’s policy is that all 
comments received will be included in 
the public docket without change and 
may be made available online at 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through www.regulations.gov 
or email. The www.regulations.gov Web 
site is an ‘‘anonymous access’’ system, 
which means the EPA will not know 
your identity or contact information 
unless you provide it in the body of 
your comment. If you send an email 
comment directly to the EPA without 
going through www.regulations.gov, 
your email address will be 
automatically captured and included as 
part of the comment that is placed in the 
public docket and made available on the 
Internet. If you submit an electronic 
comment, the EPA recommends that 
you include your name and other 
contact information in the body of your 
comment and with any CD you submit. 
If the EPA cannot read your comment 
due to technical difficulties and cannot 
contact you for clarification, the EPA 
may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters, avoid any 
form of encryption, and be free of any 
defects or viruses. For additional 



information about the EPA’s public 
docket visit the EPA Docket Center 
homepage at www.epa.gov/epahome/ 
dockets.htm. For additional instructions 
on submitting comments, go to section 
I.C of the SUPPLEMENTARY INFORMATION 
section of this document. 



Docket. All documents in the docket 
are listed in the www.regulations.gov 
index. Although listed in the index, 
some information is not publicly 
available, e.g., CBI or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, will be publicly 
available only in hard copy. Publicly 
available docket materials are available 
either electronically at 
www.regulations.gov or in hard copy at 
the U.S. Environmental Protection 
Agency, Air Docket, EPA/DC, EPA West 
Building, Room 3334, 1301 Constitution 
Ave. NW., Washington, DC. The Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday, 
excluding legal holidays. The telephone 
number for the Public Reading Room is 
(202) 566–1744, and the telephone 
number for the Air Docket is (202) 566– 
1742. 



Public Hearing: If a public hearing is 
held, it will be held on March 12, 2013, 
at the EPA Ariel Rios East building, 
Room 1153, 1301 Constitution Avenue, 
Washington, DC 20460. The public 
hearing will convene at 9 a.m. (Eastern 
Standard Time) and continue until the 
later of 6 p.m. or 1 hour after the last 
registered speaker has spoken. People 
interested in presenting oral testimony 
or inquiring as to whether a hearing is 
to be held should contact Ms. Pamela 
Long, Air Quality Planning Division, 
Office of Air Quality Planning and 
Standards (C504–01), U.S. 
Environmental Protection Agency, 
Research Triangle Park, NC 27711, 
telephone (919) 541–0641, fax number 
(919) 541–5509, email address 
long.pam@epa.gov, at least 5 days in 
advance of the public hearing (see 
DATES). People interested in attending 
the public hearing must also call Ms. 
Long to verify the time, date, and 
location of the hearing. The public 
hearing will provide interested parties 
the opportunity to present data, views, 
or arguments concerning the proposed 
action. The EPA will make every effort 
to accommodate all speakers who arrive 
and register. A lunch break is scheduled 
from 12:30 p.m. until 2 p.m. Because 
this hearing is being held at U.S. 
government facilities, individuals 
planning to attend the hearing should be 
prepared to show valid picture 
identification to the security staff in 
order to gain access to the meeting 
room. In addition, you will need to 
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1 The EPA respects the unique relationship 
between the U.S. government and tribal authorities 
and acknowledges that tribal concerns are not 
interchangeable with state concerns. Under the 
CAA and EPA regulations, a tribe may, but is not 



required to, apply for eligibility to have a tribal 
implementation plan (TIP). For convenience, we 
refer to ‘‘air agencies’’ in this rulemaking 
collectively when meaning to refer in general to 
states, the District of Columbia, U.S. territories, 
local air permitting authorities, and eligible tribes 
that are currently administering, or may in the 
future administer, EPA-approved implementation 
plans. The EPA notes that the petition under 
evaluation does not identify any specific provisions 
related to tribal implementation plans. We therefore 
refer to ‘‘state’’ or ‘‘states’’ rather than ‘‘air agency’’ 
or ‘‘air agencies’’ when meaning to refer to one, 
some, or all of the 39 states identified in the 
Petition. We also use ‘‘state’’ or ‘‘states’’ rather than 
‘‘air agency’’ or ‘‘air agencies’’ when quoting or 



paraphrasing the CAA or other document that uses 
that term even when the original referenced passage 
may have applicability to tribes as well. 



obtain a property pass for any personal 
belongings you bring with you. Upon 
leaving the building, you will be 
required to return this property pass to 
the security desk. No large signs will be 
allowed in the building, cameras may 
only be used outside of the building, 
and demonstrations will not be allowed 
on federal property for security reasons. 
The EPA may ask clarifying questions 
during the oral presentations but will 
not respond to the presentations at that 
time. Written statements and supporting 
information submitted during the 
comment period will be considered 
with the same weight as oral comments 
and supporting information presented at 
the public hearing. If a hearing is held 
on March 12, 2013, written comments 
on the proposed rule must be 
postmarked by April 11, 2013. 
Commenters should notify Ms. Long if 
they will need specific equipment, or if 



there are other special needs related to 
providing comments at the hearing. The 
EPA will provide equipment for 
commenters to show overhead slides or 
make computerized slide presentations 
if we receive special requests in 
advance. Oral testimony will be limited 
to 5 minutes for each commenter. The 
EPA encourages commenters to provide 
the EPA with a copy of their oral 
testimony electronically (via email or 
CD) or in hard copy form. The hearing 
schedule, including lists of speakers, 
will be posted on the EPA’s Web site at 
www.epa.gov/air/urbanair/sipstatus/. 
Verbatim transcripts of the hearings and 
written statements will be included in 
the docket for the rulemaking. The EPA 
will make every effort to follow the 
schedule as closely as possible on the 
day of the hearing; however, please plan 
for the hearing to run either ahead of 
schedule or behind schedule. 



FOR FURTHER INFORMATION CONTACT: If 
you have questions concerning the 
public hearing, please contact Ms. 
Pamela Long, U.S. Environmental 
Protection Agency, Office of Air Quality 
Planning and Standards, Air Quality 
Planning Division, (C504–01), Research 
Triangle Park, NC 27711, telephone 
(919) 541–0641, fax number (919) 541– 
5509, email address: long.pam@epa.gov 
(preferred method for registering). 
Questions concerning this proposed rule 
should be addressed to Ms. Lisa Sutton, 
U.S. EPA, Office of Air Quality Planning 
and Standards, State and Local 
Programs Group, (C539–01), Research 
Triangle Park, NC 27711, telephone 
number (919) 541–3450, email at 
sutton.lisa@epa.gov. 



SUPPLEMENTARY INFORMATION: For 
questions related to a specific SIP, 
please contact the appropriate EPA 
Regional Office: 



EPA 
regional 



office 



Contact for regional office (person, mailing address, telephone 
No.) State 



I ................. Alison Simcox, Environmental Scientist, EPA Region 1, 5 Post 
Office Square, Suite 100, Boston, MA 02109–3912, (617) 
918–1684.



Connecticut, Massachusetts, Maine, New Hampshire, Rhode Is-
land, and Vermont. 



II ................ Paul Truchan, EPA Region 2, 290 Broadway, 25th Floor, New 
York, NY 10007–1866, (212) 637–3711.



New Jersey, New York, Puerto Rico, and Virgin Islands. 



III ............... Harold Frankford, EPA Region 3, 1650 Arch Street, Philadel-
phia, PA 19103–2029, (215) 814–2108.



District of Columbia, Delaware, Maryland, Pennsylvania, Vir-
ginia, and West Virginia. 



IV ............... Joel Huey, EPA Region 4, Atlanta Federal Center, 61 Forsyth 
Street SW., Atlanta, GA 30303–8960, (404) 562–9104.



Alabama, Florida, Georgia, Kentucky, Mississippi, North Caro-
lina, South Carolina, and Tennessee. 



V ................ Christos Panos, Air and Radiation Division (AR–18J), EPA Re-
gion 5, 77 West Jackson Boulevard, Chicago, IL 60604– 
3507, (312) 353–8328.



Illinois, Indiana, Michigan, Minnesota, Ohio, and Wisconsin. 



VI ............... Alan Shar (6PD–L), EPA Region 6, Fountain Place 12th Floor, 
Suite 1200, 1445 Ross Avenue, Dallas, TX 75202–2733, 
(214) 665–6691.



Arkansas, Louisiana, New Mexico, Oklahoma, and Texas. 



VII .............. Lachala Kemp, EPA Region 7, Air Planning and Development 
Branch, 11201 Renner Boulevard, Lenexa, KS 66219, (913) 
551–7214. Alternate contact is Ward Burns, (913) 551–7960.



Iowa, Kansas, Missouri, and Nebraska. 



VIII ............. Adam Clark, Air Quality Planning Unit (8P–AR) Air Program, Of-
fice of Partnership and Regulatory Assistance, EPA Region 8, 
1595 Wynkoop Street, Denver, CO 80202–1129, (303) 312– 
7104.



Colorado, Montana, North Dakota, South Dakota, Utah, and 
Wyoming. 



IX ............... Lisa Tharp, EPA Region 9, Air Division, 75 Hawthorne Street 
(AIR–8), San Francisco, CA 94105, (415) 947–4142.



Arizona; California; Hawaii and the Pacific Islands; Indian Coun-
try within Region 9 and Nevada. 



X ................ Donna Deneen, Environmental Engineer, Office of Air, Waste 
and Toxics (AWT–107), EPA Region 10, 1200 Sixth Avenue, 
Suite 900, Seattle, WA 98101, (206) 553–6706.



Alaska, Idaho, Oregon, and Washington. 



I. General Information 



A. Does this action apply to me? 
Entities potentially affected by this 



rule include states, U.S. territories, local 
authorities, and eligible tribes that are 
currently administering, or may in the 
future administer, the EPA-approved 
implementation plans (‘‘air agencies’’).1 



The EPA’s action on the Petition is 
potentially of interest to all such entities 
because the EPA is evaluating issues 
related to basic CAA requirements for 
SIPs. Through this rulemaking, the EPA 
is both clarifying and applying its 
interpretation of the CAA with respect 
to SIP provisions applicable to excess 
emissions during SSM events. In 
addition, the EPA may find specific SIP 
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provisions in states identified in the 
Petition to be substantially inadequate 
to meet CAA requirements, pursuant to 
CAA section 110(k)(5), and thus those 
states will potentially be affected by this 
rulemaking directly. For example, if a 
state’s existing SIP provision allows an 
automatic exemption for excess 
emissions during periods of startup, 
shutdown, or malfunction, such that 
these excess emissions do not constitute 
a violation of the otherwise applicable 
emission limitations of the SIP, then the 
EPA may determine that the SIP 
provision is substantially inadequate 
because the provision is inconsistent 
with fundamental requirements of the 
CAA. This rule may also be of interest 
to the public and to owners and 
operators of industrial facilities that are 
subject to emission limits in SIPs, 
because it may require changes to state 
rules covering excess emissions. When 
finalized, this action will embody the 
EPA’s updated SSM Policy for SIP 
provisions relevant to excess emissions 
during SSM events. 



B. Where can I get a copy of this 
document and other related 
information? 



In addition to being available in the 
docket, an electronic copy of this 
proposal notice will also be available on 
the World Wide Web. Following 
signature by the EPA Assistant 
Administrator, a copy of this notice will 
be posted on the EPA’s Web site, under 
SSM SIP Call 2013, at www.epa.gov/air/ 
urbanair/sipstatus. In addition to this 
notice, other relevant documents are 
located in the docket, including a copy 
of the Petition and copies of each of the 
four guidance documents pertaining to 
excess emissions issued by the EPA in 
1982, 1983, 1999, and 2001, which are 
discussed in more detail later in this 
proposal notice. 



C. What should I consider as I prepare 
my comments? 



1. Submitting CBI. Do not submit this 
information to the EPA through 
www.regulations.gov or email. Clearly 
mark the part or all of the information 
that you claim to be CBI. For CBI 
information in CD that you mail to the 
EPA, mark the outside of the CD as CBI 
and then identify electronically within 
the CD the specific information that is 
claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 



40 CFR part 2. Send or deliver 
information identified as CBI only to the 
following address: Roberto Morales, 
OAQPS Document Control Officer 
(C404–02), U.S. EPA, Research Triangle 
Park, NC 27711, Attention Docket ID 
No. EPA–HQ–OAR–2012–0322. 



2. Tips for preparing your comments. 
When submitting comments, remember 
to: 



• Identify the rulemaking by docket 
number and other identifying 
information (subject heading, Federal 
Register date, and page number). 



• Follow directions—The agency may 
ask you to respond to specific questions 
or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 



• Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 



• Describe any assumptions and 
provide any technical information and/ 
or data that you used. 



• If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 



• Provide specific examples to 
illustrate your concerns, and suggest 
alternatives. 



• Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 



• Make sure to submit your 
comments by the comment period 
deadline identified. 



D. How is the preamble organized? 



The information presented in this 
preamble is organized as follows: 
I. General Information 



A. Does this action apply to me? 
B. Where can I get a copy of this document 



and other related information? 
C. What should I consider as I prepare my 



comments? 
D. How is the preamble organized? 
E. What is the meaning of key terms used 



in this notice? 
II. Overview of Proposed Rule 



A. How is the EPA proposing to respond 
to the Petition? 



B. What did the Petitioner request? 
C. To which air agencies does this 



proposed rulemaking apply and why? 
D. What is the EPA proposing for any state 



that receives a finding of substantial 
inadequacy and a SIP call? 



E. What are potential impacts on affected 
states and sources? 



F. What happens if an affected state fails 
to meet the SIP submission deadline? 



G. What happens in an affected state in the 
interim period starting when the EPA 
promulgates the final SIP call and ending 
when the EPA approves the required SIP 
revision? 



III. Statutory, Regulatory, and Policy 
Background 



IV. Proposed Action in Response to Request 
To Rescind the EPA Policy Interpreting 
the CAA To Allow Appropriate 
Affirmative Defense Provisions 



A. Petitioner’s Request 
B. The EPA’s Response 



V. Proposed Action in Response to Request 
for the EPA’s Review of Specific Existing 
SIP Provisions for Consistency With 
CAA Requirements 



A. Petitioner’s Request 
B. The EPA’s Response 



VI. Proposed Action in Response To Request 
That the EPA Limit SIP Approval to the 
Text of State Regulations and Not Rely 
Upon Additional Interpretive Letters 
From the State 



A. Petitioner’s Request 
B. The EPA’s Response 



VII. Clarifications, Reiterations, and 
Revisions to the EPA’s SSM Policy 



A. Applicability of Emission Limitations 
During Periods of Startup and Shutdown 



B. Affirmative Defense Provisions During 
Periods of Malfunction 



C. Affirmative Defense Provisions During 
Periods of Startup and Shutdown 



D. Relationship Between SIP Provisions 
and Title V Regulations 



E. Intended Effect of the EPA’s Action on 
the Petition 



VIII. Legal Authority, Process, and Timing for 
SIP Calls 



A. SIP Call Authority Under Section 
110(k)(5) 



1. General Statutory Authority 
2. Substantial Inadequacy of Automatic 



Exemptions 
3. Substantial Inadequacy of Director’s 



Discretion Exemptions 
4. Substantial Inadequacy of Improper 



Enforcement Discretion Provisions 
5. Substantial Inadequacy of Deficient 



Affirmative Defense Provisions 
B. SIP Call Process Under Section 110(k)(5) 
C. SIP Call Timing Under Section 110(k)(5) 



IX. What is the EPA proposing for each of the 
specific SIP provisions identified in the 
Petition? 



A. Overview of the EPA’s Evaluation of 
Specific SIP Provisions 



1. Automatic Exemption Provisions 
2. Director’s Discretion Exemption 



Provisions 
3. State-Only Enforcement Discretion 



Provisions 
4. Adequacy of Affirmative Defense 



Provisions 
5. Affirmative Defense Provisions 



Applicable to a ‘‘Source or Small Group 
of Sources’’ 



B. Affected States in EPA Region I 
1. Maine 
2. New Hampshire 
3. Rhode Island 
C. Affected States in EPA Region II 
1. New Jersey 
2. [Reserved] 
D. Affected States in EPA Region III 
1. Delaware 
2. District of Columbia 
3. Virginia 
4. West Virginia 
E. Affected States and Local Jurisdictions 



in EPA Region IV 
1. Alabama 
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2. Florida 
3. Georgia 
4. Kentucky 
5. Kentucky: Jefferson County 
6. Mississippi 
7. North Carolina 
8. North Carolina: Forsyth County 
9. South Carolina 
10. Tennessee 
11. Tennessee: Knox County 
12. Tennessee: Shelby County 
F. Affected States in EPA Region V 
1. Illinois 
2. Indiana 
3. Michigan 
4. Minnesota 
5. Ohio 
G. Affected States in EPA Region VI 
1. Arkansas 
2. Louisiana 
3. New Mexico 
4. Oklahoma 
H. Affected States in EPA Region VII 
1. Iowa 
2. Kansas 
3. Missouri 
4. Nebraska 
5. Nebraska: Lincoln-Lancaster 
I. Affected States in EPA Region VIII 
1. Colorado 
2. Montana 
3. North Dakota 
4. South Dakota 
5. Wyoming 
J. Affected States and Local Jurisdictions in 



EPA Region IX 
1. Arizona 
2. Arizona: Maricopa County 
3. Arizona: Pima County 
K. Affected States in EPA Region X 
1. Alaska 
2. Idaho 
3. Oregon 
4. Washington 



X. Statutory and Executive Order Reviews 
A. Executive Order 12866: Regulatory 



Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 



B. Paperwork Reduction Act 
C. Regulatory Flexibility Act 
D. Unfunded Mandates Reform Act 
E. Executive Order 13132—Federalism 
F. Executive Order 13175—Consultation 



and Coordination With Indian Tribal 
Governments 



G. Executive Order 13045—Protection of 
Children From Environmental Health 
Risks and Safety Risks 



H. Executive Order 13211—Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 



I. National Technology Transfer and 
Advancement Act 



J. Executive Order 12898—Federal Actions 
to Address Environmental Justice in 
Minority Populations and Low-Income 
Populations 



K. Determination Under Section 307(d) 
L. Judicial Review 



XI. Statutory Authority 



E. What is the meaning of key terms 
used in this notice? 



For the purpose of this notice, the 
following definitions apply unless the 
context indicates otherwise: 



The terms Act or CAA mean or refer 
to the Clean Air Act. 



The term affirmative defense means, 
in the context of an enforcement 
proceeding, a response or defense put 
forward by a defendant, regarding 
which the defendant has the burden of 
proof, and the merits of which are 
independently and objectively 
evaluated in a judicial or administrative 
proceeding. By demonstrating that the 
elements of an affirmative defense have 
been met, a source may avoid a civil 
penalty but cannot avoid injunctive 
relief. 



The terms air agency and air agencies 
mean or refer to states, the District of 
Columbia, U.S. territories, local air 
permitting authorities with delegated 
authority from the state, and tribal 
authorities. 



The term automatic exemption means 
a generally applicable provision in a SIP 
that would provide that if certain 
conditions existed during a period of 
excess emissions, then those 
exceedances would not be considered 
violations of the applicable emission 
limitations. 



The term director’s discretion 
provision means, in general, a regulatory 
provision that authorizes a state 
regulatory official unilaterally to grant 
exemptions or variances from applicable 
emission limitations or control 
measures, or to excuse noncompliance 
with applicable emission limitations or 
control measures, in spite of SIP 
provisions that would otherwise render 
such conduct by the source a violation. 



The term EPA refers to the United 
States Environmental Protection 
Agency. 



The term excess emissions means the 
emissions of air pollutants from a source 
that exceed any applicable SIP emission 
limitations. 



The term malfunction means a 
sudden and unavoidable breakdown of 
process or control equipment. 



The term NAAQS means national 
ambient air quality standard or 
standards. These are the national 
primary and secondary ambient air 
quality standards that the EPA 
establishes under CAA section 109 for 
criteria pollutants for purposes of 
protecting public health and welfare. 



The term Petition refers to the petition 
for rulemaking titled, ‘‘Petition to Find 
Inadequate and Correct Several State 
Implementation Plans under Section 
110 of the Clean Air Act Due to Startup, 



Shutdown, Malfunction, and/or 
Maintenance Provisions,’’ filed by the 
Sierra Club with the EPA Administrator 
on June 30, 2011. 



The term Petitioner refers to the Sierra 
Club. 



The term shutdown means, generally, 
the cessation of operation of a source for 
any reason. 



The term SIP means or refers to a 
State Implementation Plan. Generally, 
the State Implementation Plan is the 
collection of state statutes and 
regulations approved by the EPA 
pursuant to CAA section 110 that 
together provide for implementation, 
maintenance, and enforcement of a 
national ambient air quality standard (or 
any revision thereof) under section 109 
for any air pollutant in each air quality 
control region (or portion thereof) 
within a state. In some parts of this 
notice, statements about SIPs in general 
also apply to tribal implementation 
plans in general even though not 
explicitly noted. 



The term SSM refers to startup, 
shutdown, or malfunction at a source. It 
does not include periods of 
maintenance at such a source. An SSM 
event is a period of startup, shutdown, 
or malfunction during which there are 
exceedances of the applicable emission 
limitations and thus excess emissions. 



The term SSM Policy refers to the 
cumulative guidance that EPA has 
issued concerning its interpretation of 
CAA requirements with respect to 
treatment of excess emissions during 
periods of startup, shutdown, and 
malfunction at a source. The most 
comprehensive statement of the EPA’s 
SSM Policy prior to this proposed 
rulemaking is embodied in a 1999 
guidance document discussed in more 
detail in this proposal. When finalized, 
this action will embody the EPA’s 
updated SSM Policy for SIP provisions 
relevant to excess emissions during 
SSM events. 



The term startup means, generally, 
the setting in operation of a source for 
any reason. 



II. Overview of Proposed Rule 



A. How is the EPA proposing to respond 
to the Petition? 



The EPA is proposing to take action 
on a petition for rulemaking that the 
Sierra Club (the Petitioner) filed with 
the EPA Administrator on June 30, 2011 
(the Petition). The Petition concerns 
how air agency rules in EPA-approved 
SIPs treat excess emissions during 
periods of startup, shutdown, or 
malfunction of industrial process or 
emission control equipment. Many of 
these rules were added to SIPs and 
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2 The term ‘‘impermissible provision’’ as used 
throughout this notice is generally intended to refer 
to a SIP provision identified by the Petitioner that 
the EPA believes to be inconsistent with 
requirements of the CAA. As described later in this 
notice (see section VIII.A), the EPA is proposing to 
find a SIP ‘‘substantially inadequate’’ to meet CAA 
requirements where the EPA determines that the 
SIP includes an impermissible provision. 



3 See, Settlement Agreement executed Nov. 30, 
2011, to address a lawsuit filed by Sierra Club and 
WildEarth Guardians in the United States District 
Court for the Northern District of California: Sierra 
Club et al. v. Jackson, No. 3:10-cv-04060–CRB (N.D. 
Cal.). 



4 See, Memorandum, ‘‘Statutory, Regulatory, and 
Policy Context for this Rulemaking,’’ Feb. 4, 2013. 



approved by the EPA in the years 
shortly after the 1970 amendments to 
the CAA, which for the first time 
provided for the system of clean air 
plans that were to be prepared by air 
agencies and approved by the EPA. At 
that time, it was widely believed that 
emission limitations set at levels 
representing good control of emissions 
during periods of normal operation 
could in some cases not be met with the 
same emission control strategies during 
periods of startup, shutdown, 
maintenance, or malfunction. 
Accordingly, it was common for state 
plans to include provisions for special, 
more lenient treatment of excess 
emissions during such periods. Many of 
these provisions took the form of 
absolute or conditional statements that 
excess emissions from a source, when 
they occur outside of the source’s 
normal operations, were not to be 
considered violations of the air agency 
rules, i.e., exemptions. 



Excess emission provisions for 
startup, shutdown, maintenance, and 
malfunctions were often included as 
part of the original SIPs that the EPA 
approved in 1971 and 1972. In the early 
1970s, because the EPA was inundated 
with proposed SIPs and had limited 
experience in processing them, not 
enough attention was given to the 
adequacy, enforceability, and 
consistency of these provisions. 
Consequently, many SIPs were 
approved with broad and loosely- 
defined provisions to control excess 
emissions. Starting in 1977, however, 
the EPA discerned and articulated to air 
agencies that exemptions for excess 
emissions during such periods were 
inconsistent with certain requirements 
of the CAA. The EPA also realized that 
such provisions allow opportunities for 
sources to repeatedly emit pollutants 
during such periods in quantities that 
could cause unacceptable air pollution 
in nearby communities with no legal 
pathway for air agencies, the EPA, or the 
courts to require the sources to make 
reasonable efforts to reduce these 
emissions. The EPA has been more 
careful after 1977 not to give new 
approval to SIP rules that are 
inconsistent with the CAA and has 
issued several guidance memoranda to 
advise states on how to avoid 
impermissible provisions 2 as they 



expand and revise their SIPs. The EPA 
has also found several SIPs to be 
deficient because of problematic SSM 
provisions and called upon the affected 
states to amend their SIPs. However, in 
light of the other priority work facing 
both air agencies and the EPA, the EPA 
has not to date initiated a broad effort 
to get all states to remove impermissible 
provisions from their SIPs and to adopt 
other, approvable approaches for 
addressing excess emissions when 
appropriate. Public interest groups, 
including the Petitioner, have sued the 
EPA in several state-specific cases 
concerning SIP issues, and they have 
been urging the EPA to give greater 
priority to addressing the issue of SSM 
provisions in SIPs. In one of these SIP 
cases, the EPA entered into a settlement 
agreement requiring it to respond to the 
Petition from the Sierra Club. A copy of 
the settlement agreement is provided in 
the docket for this rulemaking.3 



As alluded to earlier in this notice, 
there are available CAA-consistent 
approaches that can be incorporated 
into SIPs to address excess emissions 
during SSM events. While automatic 
exemptions and director’s discretion 
exemptions from otherwise applicable 
emission limitations are not consistent 
with the CAA, SIPs may include criteria 
and procedures for the use of 
enforcement discretion by air agency 
personnel and appropriately defined 
affirmative defenses. In this action, the 
EPA is articulating a policy that reflects 
this principle and is reviewing the SIPs 
from 39 states to determine whether 
specific provisions identified in the 
Petition are consistent with the EPA’s 
SSM Policy and the CAA. In some cases, 
this review involves a close reading of 
the provision in the SIP and its context 
to discern whether it is in fact an 
exemption, a statement regarding 
enforcement discretion by the air 
agency, or an affirmative defense. Each 
state will ultimately decide how to 
address any SIP inadequacies identified 
by the EPA once the EPA takes final 
action. Recognizing that for some states, 
the EPA’s response to this Petition 
entails reviewing SIP provisions that 
may date back several decades, the EPA 
will work closely with each of the 
affected states to develop approvable 
SIPs consistent with the guidance 
articulated in the final action. Section 
IX of this notice presents the EPA’s 
analysis of each SIP provision at issue. 
The EPA’s review also hinges on 



interpretation of several relevant 
sections of the CAA. While the EPA has 
already developed and has been 
implementing the SSM Policy that is 
based on its interpretation of the CAA, 
this action provides the EPA an 
opportunity to invite public comment 
on this SSM Policy and its basis in the 
CAA. To that end, this notice contains 
a detailed clarifying explanation of the 
SSM Policy (including proposed 
revisions to it). Also, supplementary to 
this notice, the EPA is providing a 
memorandum to summarize the legal 
and administrative context for the 
proposed action, and the EPA invites 
public comment on the memorandum, 
which is available in the docket for this 
rulemaking.4 This notice, and the final 
notice for this action after considering 
public comment, will also clarify for the 
affected states how they can resolve the 
identified deficiencies in their SIPs, as 
well as provide all air agencies guidance 
and model language as they further 
develop their SIPs in the future. 



In summary, the EPA proposes to 
agree with the Petitioner that many of 
the identified SIP provisions are not 
permissible under the CAA. However, 
in several cases we are proposing to find 
that an identified SIP provision is 
actually one of the permissible 
approaches. Of the 39 states covered by 
the Petition, the EPA is proposing to 
make SIP calls for 36 states. 



The EPA is aware of other SSM- 
related SIP provisions that were not 
identified in the Petition but that may 
be inconsistent with the EPA’s 
interpretation of the CAA. The EPA may 
address these other provisions later in a 
separate notice-and-comment action. 



B. What did the Petitioner request? 
The Petition includes three 



interrelated requests concerning the 
treatment in SIPs of excess emissions by 
sources during periods of startup, 
shutdown, or malfunction. 



First, the Petitioner argued that SIP 
provisions providing an affirmative 
defense for monetary penalties for 
excess emissions in judicial proceedings 
are contrary to the CAA. Thus, the 
Petitioner advocated that the EPA 
should rescind its interpretation of the 
CAA expressed in the SSM Policy that 
allows appropriately drawn affirmative 
defense provisions in SIPs. The 
Petitioner made no distinction between 
affirmative defenses for excess 
emissions related to malfunction, 
startup, or shutdown. Further, the 
Petitioner requested that the EPA issue 
a SIP call requiring states to eliminate 
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5 The term ‘‘substantially inadequate’’ is used in 
the CAA and is discussed in detail in section VIII.A 
of this notice. 



all such affirmative defense provisions 
in existing SIPs. As explained later in 
this proposal, the EPA is proposing to 
grant in part and to deny in part this 
request. The EPA does not agree with 
the Petitioner that appropriately drawn 
affirmative defense provisions for 
violations due to excess emissions that 
result from malfunctions are contrary to 
the CAA, and thus the EPA is proposing 
to deny the request to revise its 
interpretation of the CAA concerning 
affirmative defenses for malfunctions. 
However, the EPA is proposing to revise 
its SSM Policy with respect to 
affirmative defenses for violations due 
to excess emissions that occur during 
startup and shutdown, in order to 
distinguish between planned events that 
are within the source’s control and 
unplanned events that are not. The EPA 
believes that SIP provisions should 
encourage compliance during events 
that are within the source’s control, and 
thus affirmative defenses for excess 
emissions during planned startup and 
shutdown are inappropriate, unlike 
those for excess emissions during 
malfunctions. 



Second, the Petitioner argued that 
many existing SIPs contain 
impermissible provisions, including 
automatic exemptions from applicable 
emission limitations during SSM events, 
director’s discretion provisions that 
provide discretionary exemptions from 
applicable emission limitations during 
SSM events, enforcement discretion 
provisions that appear to bar 
enforcement by the EPA or citizens for 
such excess emissions, and 
inappropriate affirmative defense 
provisions that are not consistent with 
the recommendations in the EPA’s SSM 
Policy. The Petitioner identified specific 
provisions in SIPs of 39 states that it 
considered inconsistent with the CAA 
and explained the basis for its 
objections to the provisions. As 
explained later in this proposal, the EPA 
agrees with the Petitioner that some of 
these existing SIP provisions are legally 
impermissible and thus proposes to find 
such provisions ‘‘substantially 
inadequate’’ 5 to meet CAA 
requirements. Among the reasons for 
EPA’s proposed action is to eliminate 
provisions that interfere with 
enforcement in a manner prohibited by 
the CAA. Simultaneously, the EPA 
proposes to issue a SIP call to the states 
in question requesting corrective SIP 
submissions to revise their SIPs 
accordingly. For the remainder of the 
identified provisions, however, the EPA 



disagrees with the contentions of the 
Petitioner and thus proposes to deny the 
Petition with respect to those provisions 
and to take no further action. The EPA’s 
action on this portion of the Petition 
will assure that these SIPs comply with 
the fundamental requirements of the 
CAA with respect to the treatment of 
excess emissions during periods of 
startup, shutdown, or malfunction. The 
majority of the SIP calls that EPA is 
proposing in this action implement the 
EPA’s longstanding interpretation of the 
CAA through multiple iterations of its 
SSM Policy. In a few instances, 
however, the EPA is also proposing a 
SIP call to address the issue of 
affirmative defenses during periods of 
planned startup and shutdown, because 
the EPA is revising its prior 
interpretation of the CAA to distinguish 
between violations due to excess 
emissions that occur during 
malfunctions and violations due to 
excess emissions that occur during 
planned startup and shutdown, which 
are modes of normal source operation. 



Third, the Petitioner argued that the 
EPA should not rely on interpretive 
letters from states to resolve any 
ambiguity, or perceived ambiguity, in 
state regulatory provisions in SIP 
submissions. The Petitioner reasoned 
that all regulatory provisions should be 
clear and unambiguous on their face 
and that any reliance on interpretive 
letters to alleviate facial ambiguity in 
SIP provisions can lead to later 
problems with compliance and 
enforcement. Extrapolating from several 
instances in which the basis for the 
original approval of a SIP provision 
related to excess emissions during SSM 
events was arguably not clear, the 
Petitioner contended that the EPA 
should never use interpretive letters to 
resolve such ambiguities. As explained 
later in this proposal, the EPA 
acknowledges the concern of the 
Petitioner that provisions in SIPs should 
be clear and unambiguous. However, 
the EPA does not agree with the 
Petitioner that reliance on interpretive 
letters in a rulemaking context is never 
appropriate. Thus, the EPA is proposing 
to deny the request that actions on SIP 
submissions never rely on interpretive 
letters. Instead, the EPA explains how 
proper documentation of reliance on 
interpretive letters in notice-and- 
comment rulemaking nevertheless 
addresses the practical concerns of the 
Petitioner. 



The EPA solicits comment on its 
proposed response to the overarching 
issues in the Petition, and in particular 
on its proposed action with respect to 
each of the specific existing SIP 
provisions identified in the Petition as 



inconsistent with the requirements of 
the CAA. Through this action on the 
Petition, the EPA is clarifying, restating, 
and revising its SSM Policy. When 
finalized, this action will embody the 
EPA’s updated SSM Policy for SIP 
provisions relevant to excess emissions 
during SSM events. 



C. To which air agencies does this 
proposed rulemaking apply and why? 



In general, the proposal may be of 
interest to all air agencies because the 
EPA is clarifying, restating, and revising 
its longstanding SSM Policy with 
respect to what the CAA requires 
concerning SIP provisions relevant to 
excess emissions during periods of 
startup, shutdown, and malfunction. For 
example, the EPA is denying the 
Petitioner’s request that the EPA rescind 
its interpretation of the CAA to allow 
appropriately drawn affirmative defense 
provisions applicable to malfunctions, 
as explained in EPA guidance 
documents on this topic. The EPA is 
clarifying or revising its prior guidance 
with respect to several issues in order to 
ensure that future SIP submissions, not 
limited to those that affected states 
make in response to this action, are fully 
consistent with the CAA. For example, 
the EPA is revising its prior guidance 
concerning whether the CAA allows 
affirmative defense provisions that 
apply during periods of planned startup 
and shutdown. This proposal also 
addresses the use of interpretive letters 
for purposes of EPA action on SIPs. 



In addition, the proposal is directly 
relevant to the states with SIP 
provisions identified in the Petition that 
the Petitioner alleges are inconsistent 
with CAA requirements or with the 
EPA’s guidance concerning SIP 
provisions relevant to excess emissions. 



The EPA is proposing either to grant 
or to deny the Petition with respect to 
the specific existing SIP provisions in 
each of 39 states identified by the 
Petitioner as allegedly inconsistent with 
the CAA. The 39 states (comprising 46 
state and local authorities and no tribal 
authorities) are listed in table 1, ‘‘List of 
States with SIP Provisions for Which the 
EPA Proposes Either to Grant or to Deny 
the Petition, in Whole or in Part.’’ After 
evaluating the Petition, the EPA is 
proposing to grant the petition with 
respect to one or more provisions in 36 
states of the 39 states listed, and these 
are the states for which the proposed 
action on petition, according to table 1, 
is either ‘‘Grant’’ or ‘‘Partially grant, 
partially deny.’’ Conversely, the EPA is 
proposing to deny the petition with 
respect to all provisions that the 
Petitioner identified in 3 of the 39 
states, and these (Idaho, Nebraska, and 
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Oregon) are the states for which the 
proposed action on petition, according 
to table 1, is ‘‘Deny.’’ 



For each of the states for which the 
EPA proposes to grant or partially to 
grant the Petition, the EPA proposes to 
find that one or more particular 
provisions in the state’s existing SIP 
identified by the Petitioner are 
substantially inadequate to meet the 
requirements of the CAA. Thus, the EPA 



also proposes to promulgate a SIP call 
to each of those states, requiring the 
state to correct those particular SIP 
provisions, in accordance with the SIP 
call process of CAA section 110(k)(5). 
The SIP calls apply only to those 
specific provisions, and the scope of 
each of the SIP calls is limited to those 
provisions. 



For each of the states for which the 
EPA proposes to deny or to partially 



deny the Petition, the EPA proposes to 
find that particular provisions in the 
existing SIP identified by the Petitioner 
are consistent with the requirements of 
the CAA and thus not substantially 
inadequate to meet the requirements 
pursuant to CAA section 110(k)(5). 
Thus, the EPA proposes to take no 
action with respect to those states for 
those particular SIP provisions. 



TABLE 1—LIST OF STATES WITH SIP PROVISIONS FOR WHICH THE EPA PROPOSES EITHER TO GRANT OR TO DENY THE 
PETITION, IN WHOLE OR IN PART 



EPA region State Proposed action on petition 



I ............................... Maine ......................................................................................................................... Grant. 
New Hampshire ......................................................................................................... Partially grant, partially deny. 
Rhode Island ............................................................................................................. Grant. 



II .............................. New Jersey ................................................................................................................ Partially grant, partially deny. 
III ............................. Delaware .................................................................................................................... Grant. 



District of Columbia ................................................................................................... Partially grant, partially deny. 
Virginia ....................................................................................................................... Grant. 
West Virginia. ............................................................................................................ Grant. 



IV ............................ Alabama ..................................................................................................................... Grant. 
Florida ........................................................................................................................ Grant. 
Georgia ...................................................................................................................... Grant. 
Kentucky .................................................................................................................... Grant. 
Mississippi ................................................................................................................. Grant. 
North Carolina ........................................................................................................... Grant. 
South Carolina ........................................................................................................... Partially grant, partially deny. 
Tennessee ................................................................................................................. Grant. 



V ............................. Illinois ......................................................................................................................... Grant. 
Indiana ....................................................................................................................... Grant. 
Michigan .................................................................................................................... Grant. 
Minnesota .................................................................................................................. Grant. 
Ohio ........................................................................................................................... Partially grant, partially deny. 



VI ............................ Arkansas .................................................................................................................... Grant. 
Louisiana ................................................................................................................... Grant. 
New Mexico ............................................................................................................... Grant. 
Oklahoma .................................................................................................................. Grant. 



VII ........................... Iowa ........................................................................................................................... Partially grant, partially deny. 
Kansas ....................................................................................................................... Grant. 
Missouri ..................................................................................................................... Partially grant, partially deny. 
Nebraska ................................................................................................................... Deny. 



VIII .......................... Colorado .................................................................................................................... Partially grant, partially deny. 
Montana ..................................................................................................................... Grant. 
North Dakota ............................................................................................................. Grant. 
South Dakota ............................................................................................................. Grant. 
Wyoming .................................................................................................................... Grant. 



IX ............................ Arizona ....................................................................................................................... Partially grant, partially deny. 
X ............................. Alaska ........................................................................................................................ Grant. 



Idaho .......................................................................................................................... Deny. 
Oregon ....................................................................................................................... Deny. 
Washington ................................................................................................................ Grant. 



For each state for which the proposed 
action on the Petition is either ‘‘Grant’’ 
or ‘‘Partially grant, partially deny,’’ the 
EPA proposes to find that certain 
specific provisions in each state’s SIP 
are substantially inadequate to meet 
CAA requirements for the reason that 
these provisions are inconsistent with 
the CAA with regard to how the state 
treats excess emissions from sources 
during periods of startup, shutdown, 
and malfunction. The EPA believes that 
certain specific provisions in these SIPs 
fail to meet fundamental statutory 



requirements intended to protect the 
NAAQS, prevention of significant 
deterioration (PSD) increments, and 
visibility. Equally importantly, the EPA 
believes that the same provisions may 
undermine the ability of states, the EPA, 
and the public to enforce emission 
limitations in the SIP that have been 
relied upon to ensure attainment or 
maintenance of the NAAQS or to meet 
other CAA requirements. 



For each state for which the proposed 
action on the Petition is either ‘‘Grant’’ 
or ‘‘Partially grant, partially deny,’’ the 



EPA is also proposing in this 
rulemaking to call for a SIP revision as 
necessary to correct the identified 
provisions. The SIP revisions that the 
EPA is proposing to require will rectify 
a number of different types of defects in 
existing SIPs, including automatic 
exemptions from emission limitations, 
impermissible director’s discretion 
provisions, enforcement discretion 
provisions that purport to bar 
enforcement by the EPA or through a 
citizen suit, and affirmative defense 
provisions that are inconsistent with 
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CAA requirements. A corrective SIP 
revision addressing automatic or 
impermissible discretionary exemptions 
will ensure that excess emissions during 
periods of startup, shutdown, and 
malfunction are treated in accordance 
with CAA requirements. Similarly, a 
corrective SIP revision addressing 
ambiguity in who may enforce against 
violations of these emission limitations 
will also ensure that CAA requirements 
to provide for enforcement are met. A 
SIP revision to rectify deficiencies in 
affirmative defense provisions will 
assure that such defenses are only 
available when sources have met the 
criteria that justify their being shielded 
from monetary penalties in an 
enforcement action. The particular 
provisions for which the EPA is 
requiring SIP revisions are summarized 
in section IX of this notice. Many of 
these provisions were added to the 
respective SIPs many years ago and 
have not been the subject of action by 
the state or the EPA since. 



D. What is the EPA proposing for any 
state that receives a finding of 
substantial inadequacy and a SIP call? 



If the EPA finalizes a finding of 
substantial inadequacy and issues a SIP 
call for any state, the EPA’s final action 
will establish a deadline by which the 
state must make a SIP submission to 
rectify the deficiency. Pursuant to CAA 
section 110(k)(5), the EPA has authority 
to set a SIP submission deadline up to 
18 months from the date of the final 
finding of substantial inadequacy. 
Accordingly, the EPA is proposing that 
if it promulgates a final finding of 
substantial inadequacy and a SIP call for 
a state, the EPA will establish a date 18 
months from the date of promulgation of 
the final finding for the state to respond 
to the SIP call. If, for example, the EPA’s 
final findings are signed and 
disseminated in August 2013, then the 
SIP submission deadline for each of the 
states subject to the final SIP call would 
fall in February 2015. Thereafter, the 
EPA will review the adequacy of that 
new SIP submission in accordance with 
the CAA requirements of sections 
110(a), 110(k), 110(l), and 193, 
including the EPA’s interpretation of the 
CAA reflected in the SSM Policy as 
clarified and updated through this 
rulemaking. The EPA believes that 
states should be provided the maximum 
time allowable under CAA section 
110(k)(5) in order to have sufficient time 
to make appropriate SIP revisions 
following their own SIP development 
process. Such a schedule will allow for 
the necessary SIP development process 
to correct the deficiencies yet still 



achieve the necessary SIP improvements 
as expeditiously as practicable. 



E. What are potential impacts on 
affected states and sources? 



The issuance of a SIP call would 
require an affected state to take action 
to revise its SIP. That action by the state 
may, in turn, affect sources as described 
below. The states that would receive a 
SIP call will in general have options as 
to exactly how to revise their SIPs. In 
response to a SIP call, a state retains 
broad discretion concerning how to 
revise its SIP, so long as that revision is 
consistent with the requirements of the 
CAA. Some provisions that may be 
identified in a final SIP call, for example 
an automatic exemption provision, 
would have to be removed entirely and 
an affected source could no longer 
depend on the exemption to avoid all 
liability for excess emissions. Some 
other provisions, for example a 
problematic enforcement discretion 
provision or affirmative defense 
provision, could either be removed 
entirely from the SIP or retained if 
revised appropriately, in accordance 
with the EPA’s interpretation of the 
CAA as described in the EPA’s SSM 
Policy. The EPA notes that if a state 
removes a SIP provision that pertains to 
the state’s exercise of enforcement 
discretion, this removal would not affect 
the ability of the state to apply 
discretion in its enforcement program. It 
would make the exercise of such 
discretion case-by-case in nature. 



In addition, affected states may 
choose to consider reassessing 
particular emission limitations, for 
example to determine whether those 
limits can be revised such that well- 
managed emissions during planned 
operations such as startup and 
shutdown would not exceed the revised 
emission limitation, while still 
protecting air quality. Such a revision of 
an emission limitation may need to be 
submitted as a SIP revision for EPA 
approval if the existing limit to be 
changed is already included in the SIP 
or if the existing SIP relies on the 
particular existing emission limit to 
meet a CAA requirement. In such 
instances, the EPA would review the 
SIP revision for consistency with all 
applicable CAA requirements. A state 
that chooses to revise particular 
emission limitations, in addition to 
removing the aspect of the existing 
provision that is inconsistent with CAA 
requirements, could include those 
revisions in the same SIP submission 
that addresses the SSM provisions 
identified in the SIP call, or it could 
submit them separately. 



The implications for a regulated 
source in a given state, in terms of 
whether and how it would potentially 
have to change its equipment or 
practices in order to operate with 
emissions that comply with the revised 
SIP, will depend on the nature and 
frequency of the source’s SSM events 
and how the state has chosen to revise 
the SIP to address excess emissions 
during SSM events. The EPA recognizes 
that after all the responsive SIP 
revisions are in place and are being 
implemented by the states, some 
sources may need to take steps to better 
control emissions so as to comply with 
emission limits continuously, as 
required by the CAA, or to increase 
durability of components and 
monitoring systems to detect and 
manage malfunctions promptly. If a 
state elects to have appropriately drawn 
affirmative defense provisions, however, 
such sources may not be liable for 
monetary penalties for any exceedances. 



The EPA Regional Offices will work 
with states to help them understand 
their options and the potential 
consequences for sources as the states 
prepare their SIP revisions in response 
to the SIP calls. 



F. What happens if an affected state 
fails to meet the SIP submission 
deadline? 



If, in the future, the EPA finds that a 
state that is subject to a SIP call has 
failed to submit a complete SIP revision 
as required by the final rule, or the EPA 
disapproves such a SIP revision, then 
the finding or disapproval would trigger 
an obligation for the EPA to impose a 
federal implementation plan (FIP) 
within 24 months after that date. In 
addition, if a state fails to make the 
required SIP revision, or if the EPA 
disapproves the required SIP revision, 
then either event can also trigger 
mandatory 18-month and 24-month 
sanctions clocks under CAA section 
179. The two sanctions that apply under 
CAA section 179(b) are the 2-to-1 
emission offset requirement for all new 
and modified major sources subject to 
the nonattainment new source review 
program and restrictions on highway 
funding. More details concerning the 
timing and process of the SIP call, and 
potential consequences of the SIP call, 
are provided in section VIII.B of this 
notice. 



G. What happens in an affected state in 
the interim period starting when the 
EPA promulgates the final SIP call and 
ending when the EPA approves the 
required SIP revision? 



If the EPA issues a final SIP call to a 
state, that action alone will not cause 
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6 See, ‘‘Approval and Promulgation of 
Implementation Plans; Texas; Excess Emissions 
During Startup, Shutdown, Maintenance, and 
Malfunction Activities,’’ 75 FR 68989 (Nov. 10, 
2010). 



7 See, ‘‘Approval and Promulgation of State 
Implementation Plans; Michigan,’’ 63 FR 8573 (Feb. 
20, 1998). 



8 See, ‘‘Federal Implementation Plan for the 
Billings/Laurel, MT, Sulfur Dioxide Area,’’ 73 FR 
21418 (Apr. 21, 2008). 



9 See, ‘‘Finding of Substantial Inadequacy of 
Implementation Plan; Call for Utah State 
Implementation Plan Revision,’’ 76 FR 21639 (Apr. 
18, 2011). 



10 See, generally, Catawba County, North Carolina 
et al. v. EPA, 571 F.3d 20, 33–35 (DC Cir. 2009) 
(upholding the EPA’s process for developing and 
applying its guidance to designations). 



11 Petition at 2. 
12 Petition at 12. 
13 See, Memorandum, ‘‘Statutory, Regulatory, and 



Policy Context for this Rulemaking,’’ Feb. 4, 2013. 



any automatic change in the legal status 
of the existing affected provision(s) in 
the SIP. During the time that the state 
takes to develop a SIP revision in 
accordance with the SIP call and the 
time that the EPA takes to evaluate and 
act upon the SIP revision pursuant to 
CAA section 110(k), the existing 
affected SIP provision(s) will remain in 
place. The EPA notes, however, that the 
state regulatory revisions that the state 
has adopted and submitted for SIP 
approval will most likely be already in 
effect at the state level during the 
pendency of the EPA’s evaluation of and 
action upon the new SIP submission. 



The EPA recognizes that in the 
interim period, there may continue to be 
instances of excess emissions that 
adversely impact attainment and 
maintenance of the NAAQS, interfere 
with PSD increments, interfere with 
visibility, and cause other adverse 
consequences as a result of the 
impermissible provisions. However, 
given the need to resolve these 
longstanding SIP deficiencies in a 
careful and comprehensive fashion, the 
EPA believes that providing sufficient 
time for these corrections to occur will 
ultimately be the best course to ensure 
the ultimate goal of eliminating the 
inappropriate SIP provisions and 
replacing them with provisions 
consistent with CAA requirements. 



III. Statutory, Regulatory, and Policy 
Background 



The Petition raised issues related to 
excess emissions from sources during 
periods of startup, shutdown, or 
malfunction, and to the correct 
approach to these excess emissions in 
SIPs. In this context, ‘‘excess emissions’’ 
are air emissions that exceed the 
otherwise applicable emission 
limitations in a SIP, i.e., emissions that 
would be violations of such emission 
limitations. The question of how to 
address excess emissions correctly 
during startup, shutdown, and 
malfunction events has posed a 
challenge since the inception of the SIP 
program in the 1970s. The primary 
objective of state and federal regulators 
is to ensure that sources of emissions 
are subject to appropriate emission 
controls as necessary in order to attain 
and maintain the NAAQS, protect PSD 
increments, protect visibility, and meet 
other statutory requirements. Generally, 
this is achieved through enforceable 
emission limitations on sources that 
apply, as required by the CAA, 
continuously. 



Several key statutory provisions of the 
CAA are relevant to the EPA’s 
evaluation of the Petition. These 
provisions relate generally to the basic 



legal requirements for the content of 
SIPs, the authority and responsibility of 
air agencies to develop such SIPs, and 
the EPA’s authority and responsibility 
to review and approve SIP submissions 
in the first instance, as well as the EPA’s 
authority to require improvements to 
SIPs if the EPA later determines that to 
be necessary for a SIP to meet CAA 
requirements. In addition, the Petition 
raised issues that pertain to enforcement 
of provisions in a SIP. The enforcement 
issues relate generally to what 
constitutes a violation of an emission 
limitation in a SIP, who may seek to 
enforce against a source for that 
violation, and whether the violator 
should be subject to monetary penalties 
as well as other forms of judicial relief 
for that violation. 



The EPA has a longstanding 
interpretation of the CAA with respect 
to the treatment of excess emissions 
during periods of startup, shutdown, or 
malfunction in SIPs. This statutory 
interpretation has been expressed, 
reiterated, and elaborated upon in a 
series of guidance documents issued in 
1982, 1983, 1999, and 2001. In addition, 
the EPA has applied this interpretation 
in individual rulemaking actions in 
which the EPA: (i) Approved SIP 
submissions that were consistent with 
the EPA’s interpretation; 6 (ii) 
disapproved SIP submissions that were 
not consistent with this interpretation; 7 
(iii) itself promulgated regulations in 
FIPs that were consistent with this 
interpretation; 8 or (iv) issued a SIP call 
requiring a state to revise an 
impermissible SIP provision.9 



The EPA’s SSM Policy is a policy 
statement and thus constitutes 
guidance. As guidance, the SSM Policy 
does not bind states, the EPA, or other 
parties, but it does reflect the EPA’s 
interpretation of the statutory 
requirements of the CAA. The EPA’s 
evaluation of any SIP provision, 
whether prospectively in the case of a 
new provision in a SIP submission or 
retrospectively in the case of a 
previously approved SIP submission, 
must be conducted through a notice- 
and-comment rulemaking in which the 



EPA will determine whether or not a 
given SIP provision is consistent with 
the requirements of the CAA and 
applicable regulations.10 



The Petition raised issues related to 
excess emissions from sources during 
periods of startup, shutdown, and 
malfunction, and the consequences of 
failing to address these emissions 
correctly in SIPs. In broad terms, the 
Petitioner expressed concerns that the 
exemptions for excess emissions and the 
other types of alleged deficiencies in 
existing SIP provisions ‘‘undermine the 
emission limits in SIPs and threaten 
states’ abilities to achieve and maintain 
the NAAQS, thereby threatening public 
health and public welfare, which 
includes agriculture, historic properties 
and natural areas.’’ 11 The Petitioner 
asserted that such exemptions for SSM 
events are ‘‘loopholes’’ that can allow 
dramatically higher amounts of 
emissions and that these emissions ‘‘can 
swamp the amount of pollutants emitted 
at other times.’’ 12 In addition, the 
Petitioner argued that these automatic 
and discretionary exemptions, as well as 
other SIP provisions that interfere with 
the enforcement structure of the CAA, 
undermine the objectives of the CAA. 



The EPA notes that the alleged SIP 
deficiencies are not legal technicalities. 
Compliance with the applicable 
requirements is intended to achieve the 
air quality protection and improvement 
purposes and objectives of the CAA. 
The EPA believes that the results of 
automatic and discretionary exemptions 
in SIPs, and of other provisions that 
interfere with effective enforcement of 
SIPs, are real-world consequences that 
adversely affect public health. 



As described earlier in this notice, the 
EPA invites public comment on a 
memorandum that supplements this 
notice and provides a more detailed 
discussion of the statutory, regulatory 
and policy background for the EPA’s 
proposed action. The memorandum can 
be found in the docket for this 
rulemaking.13 



IV. Proposed Action in Response To 
Request To Rescind the EPA Policy 
Interpreting the CAA To Allow 
Appropriate Affirmative Defense 
Provisions 



A. Petitioner’s Request 
The Petitioner’s first request was for 



the EPA to rescind its SSM Policy 
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15 Id. 
16 Petition at 12. 
17 Petition at 10. 



18 Id. 
19 Id. 
20 Petition at 11. 21 Petition at 11. 



element interpreting the CAA to allow 
affirmative defense provisions in SIPs 
for excess emissions during SSM 
events.14 Related to this request, the 
Petitioner also asked the EPA: (i) To 
find that SIPs containing an affirmative 
defense to monetary penalties for excess 
emissions during SSM events are 
substantially inadequate because they 
do not comply with the CAA; and (ii) 
to issue a SIP call pursuant to CAA 
section 110(k)(5) to require each such 
state to revise its SIP.15 Alternatively, if 
the EPA denies these two related 
requests, the Petitioner requested the 
EPA: (i) To require states with SIPs that 
contain such affirmative defense 
provisions to revise them so that they 
are consistent with the EPA’s 1999 SSM 
Guidance for excess emissions during 
SSM events; and (ii) to issue a SIP call 
pursuant to CAA section 110(k)(5) to 
states with provisions inconsistent with 
the EPA’s interpretation of the CAA.16 
The EPA interprets this latter request to 
refer to the specific SIP provisions that 
the Petitioner identified in a separate 
section of the Petition, titled, ‘‘Analysis 
of Individual States’ SSM Provisions,’’ 
including specific existing affirmative 
defense provisions. 



The Petitioner requested that the EPA 
rescind its SSM Policy element 
interpreting the CAA to allow SIPs to 
include affirmative defenses for 
violations due to excess emissions 
during any type of SSM events because 
the Petitioner contended there is no 
legal basis for the policy. Specifically, 
the Petitioner cited to two statutory 
grounds, CAA sections 113(b) and (e), 
related to the type of judicial relief 
available in an enforcement proceeding 
and to the factors relevant to the scope 
and availability of such relief, that the 
Petitioner claimed would bar the 
approval of any type of affirmative 
defense provision in SIPs. 



In the Petitioner’s view, the CAA 
‘‘unambiguously grants jurisdiction to 
the district courts to determine penalties 
that should be assessed in an 
enforcement action involving the 
violation of an emissions limit.’’ 17 The 
Petitioner first argued that in any 
judicial enforcement action in the 
district court, CAA section 113(b) 
provides that ‘‘such court shall have 
jurisdiction to restrain such violation, to 
require compliance, to assess such 
penalty, * * * and to award any other 
appropriate relief.’’ The Petitioner 
reasoned that the EPA’s SSM Policy is 
therefore fundamentally inconsistent 



with the CAA because it purports to 
remove the discretion and authority of 
the federal courts to assess monetary 
penalties for violations if a source is 
shielded from monetary penalties under 
an affirmative defense provision in the 
approved SIP.18 The Petitioner 
concluded that the EPA’s interpretation 
of the CAA in the SSM Policy element 
allowing any affirmative defenses is 
impermissible ‘‘because the inclusion of 
an affirmative defense provision in a SIP 
limits the courts’ discretion—granted by 
Congress—to assess penalties for Clean 
Air Act violations.’’ 19 



Second, in reliance on CAA section 
113(e)(1), the Petitioner argued that in a 
judicial enforcement action in a district 
court, the statute explicitly specifies a 
list of factors that the court is to 
consider in assessing penalties.20 That 
section provides that either the 
Administrator or the court: 
* * * shall take into consideration (in 
addition to such other factors as justice may 
require) the size of the business, the 
economic impact of the penalty on the 
business, the violator’s full compliance 
history and good faith efforts to comply, the 
duration of the violation as established by 
any credible evidence (including evidence 
other than the applicable test method), 
payment by the violator of penalties 
previously assessed for the same violation, 
the economic benefit of noncompliance, and 
the seriousness of the violation. 



The Petitioner argued that the EPA’s 
SSM Policy authorizes states to create 
affirmative defense provisions with 
criteria for monetary penalties that are 
inconsistent with the factors that the 
statute specifies and that the statute 
explicitly directs courts to weigh in any 
judicial enforcement action. In 
particular, the Petitioner enumerated 
those factors that it alleges the EPA’s 
SSM Policy totally omits: (i) The size of 
the business; (ii) the economic impact of 
the penalty on the business; (iii) the 
violator’s full compliance history; (iv) 
the economic benefit of noncompliance; 
and (v) the seriousness of the violation. 
By specifying particular factors for 
courts to consider, the Petitioner 
reasoned, Congress has already 
definitively spoken to the question of 
what factors are germane in assessing 
monetary penalties under the CAA for 
violations. The Petitioner concluded 
that the EPA has no authority to allow 
a state to include an affirmative defense 
provision in a SIP with different criteria 
to be considered in awarding monetary 
penalties because ‘‘[p]reventing the 
district courts from considering these 



statutory factors is not a permissible 
interpretation of the Clean Air Act.’’ 21 
The Petitioner drew no distinction 
between affirmative defenses for 
unplanned events such as malfunctions 
and planned events such as startup and 
shutdown. 



B. The EPA’s Response 
The EPA has considered the concerns 



raised by the Petitioner regarding the 
legal basis under the CAA for any form 
of affirmative defense for violations due 
to excess emissions as contemplated in 
the EPA’s SSM Policy. The EPA does 
not agree with the Petitioner’s 
overarching argument that CAA section 
113 prohibits any affirmative defense 
provisions in SIPs. However, the EPA 
has evaluated the broader legal basis 
that supports affirmative defense 
provisions in general and the specific 
affirmative defense provisions identified 
in the Petition in particular. Although 
the Petitioner did not distinguish 
between affirmative defense provisions 
for unplanned events such as 
malfunctions and affirmative defense 
provisions for planned events such as 
startup and shutdown, the EPA’s 
evaluation of the legal basis for 
affirmative defense provisions indicates 
that the SSM Policy should differentiate 
between unplanned and planned events. 
Accordingly, the EPA is proposing to 
deny the Petition in part with respect to 
affirmative defenses for malfunction 
events and to grant the Petition in part 
with respect to affirmative defenses for 
planned startup and shutdown events. 
To address this issue fully, it is 
necessary: (i) To explain the legal and 
policy basis for affirmative defenses for 
malfunction events; (ii) to explain why 
that basis would not extend to startup 
and shutdown events; and (iii) to 
explain why the Petitioner’s arguments 
with respect to CAA section 113 do not 
preclude affirmative defense provisions 
for malfunction events but support the 
distinction between unplanned and 
planned events. 



The EPA proposes to deny the 
Petition with respect to affirmative 
defense provisions in SIPs applicable to 
sources during malfunctions. The EPA’s 
SSM Policy has long recognized that 
there may be limited circumstances in 
which excess emissions are entirely 
beyond the control of the owner or 
operator. Thus, the EPA believes that an 
appropriately drawn affirmative defense 
provision recognizes that, despite 
diligent efforts by sources, such 
circumstances may create difficulties in 
meeting a legally required emission 
limitation continuously and that 
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22 Court decisions confirm that this requirement 
for continuous compliance prohibits exemptions for 
excess emissions during SSM events. See, e.g., 
Sierra Club v. EPA, 551 F.3d 1019, 1021 (D.C. Cir. 
2008); US Magnesium, LLC v. EPA, 690 F.3d 1157, 
1170 (10th Cir. 2012). 



23 See, 486 F.2d 427, 433 (D.C. Cir. 1973); 
Portland Cement Association v. Ruckelshaus, 486 
F.2d 375 (D.C. Cir. 1973). 



24 See, Luminant Generation Co. v. EPA, 699 F.3d 
427 (5th Cir. 2012) (upholding the EPA’s approval 
of an affirmative defense applicable during 
malfunctions in a SIP submission as a permissible 
interpretation of the statute under Chevron step 2 
analysis); Mont. Sulphur & Chemical Co. v. EPA, 
666 F.3d 1174, 1191–93 (9th Cir. 2012) (upholding 
the EPA’s creation of an affirmative defense 
applicable during malfunctions in a FIP); Ariz. 
Public Service Co. v. EPA, 562 F.3d 1116, 1130 (9th 
Cir. 2009) (upholding the EPA’s creation of an 
affirmative defense applicable during malfunctions 
in a FIP). 



25 See, e.g., ‘‘Approval and Promulgation of 
Implementation Plans; Texas; Excess Emissions 
During Startup, Shutdown, Maintenance, and 
Malfunction Activities; Notice of proposed 
rulemaking,’’ 75 FR 26892 at 26895 (May 13, 2010). 
In this proposed rule, the EPA explained 12 specific 
considerations that justified the proposed approval 
of the affirmative defense for unplanned events in 
the state’s SIP submission as consistent with the 
requirements of the CAA. 



26 See, 1999 SSM Guidance at Attachment p. 4. 



emission standards may be violated 
under limited circumstances beyond the 
control of the source. 



In accordance with CAA section 
302(k), SIPs must contain emission 
limitations that ‘‘limit the quantity, rate, 
or concentration of emissions of air 
pollutants on a continuous basis.’’ 22 
While ‘‘continuous’’ standards are 
required, there is also case law 
indicating that technology-based 
standards should account for the 
practical realities of technology. For 
example, in Essex Chemical v. 
Ruckelshaus, the court acknowledged 
that in setting standards under CAA 
section 111, ‘‘variant provisions’’ such 
as provisions allowing for upsets during 
startup, shutdown and equipment 
malfunction ‘‘appear necessary to 
preserve the reasonableness of the 
standards as a whole and that the record 
does not support the ‘never to be 
exceeded’ standard currently in 
force.’’ 23 Though intervening case law 
and amendments to the CAA call into 
question the relevance of this line of 
cases today, they support the EPA’s 
view that a system that incorporates 
some level of flexibility is reasonable 
and consistent with the overall intent of 
the CAA. An appropriately drawn 
affirmative defense provision simply 
provides for a defense to monetary 
penalties for violations that are proven 
to be beyond the control of the source. 
The EPA notes that the affirmative 
defense does not excuse a source from 
injunctive relief, i.e., from being 
required to take further steps to prevent 
future upsets or malfunctions that cause 
harm to the public health. The EPA 
believes that affirmative defense 
provisions can supply flexibility both to 
ensure that emission limitations are 
‘‘continuous’’ as required by CAA 
section 302(k), because any violations 
remain subject to a claim for injunctive 
relief, and to provide limited relief in 
actions for penalties for malfunctions 
that are beyond the control of the owner 
where the owner has taken necessary 
steps to minimize the likelihood and the 
extent of any such violation. This 
approach supports the reasonableness of 
the SIP emission limitations as a whole. 
SIP emission limitations must apply and 
be enforceable at all times. A narrow 
affirmative defense for malfunction 
events helps to meet this requirement by 



ensuring that even where there is a 
malfunction, the emission limitations 
are still applicable and enforceable 
through injunctive relief. Several courts 
have agreed with this approach.24 



Because the Petitioner questioned the 
legal basis for affirmative defense 
provisions in SIPs, the EPA wants to 
reiterate the basis for its 
recommendations concerning such 
provisions. Starting with the 1982 SSM 
Guidance, the EPA has made a series of 
recommendations concerning how 
states might address violations of SIP 
provisions consistent with CAA 
requirements in the event of 
malfunctions. In the 1982 SSM 
Guidance, the EPA recommended the 
exercise of enforcement discretion. 
Subsequently, in the 1983 SSM 
Guidance, the EPA expanded on this 
approach by recommending that a state 
could elect to adopt SIP provisions 
providing parameters for the exercise of 
enforcement discretion by the state’s 
personnel. In the 1999 SSM Guidance, 
the EPA recognized the use of an 
affirmative defense as a permissible 
method for addressing excess emissions 
that were beyond the control of the 
owner or operator of the source and 
recommended parameters that should 
be included as part of such an 
affirmative defense in order to ensure 
that it would be available only in certain 
narrow circumstances. 



The EPA interprets the provisions in 
CAA section 110(a) to allow the use of 
narrowly tailored affirmative defense 
provisions in SIP provisions. In 
particular, CAA section 110(a) requires 
each state to have a SIP that provides for 
the attainment, maintenance, and 
enforcement of the NAAQS, protects 
PSD increments, protects visibility, and 
meets the other requirements of the 
CAA. These statutory provisions 
include the explicit requirements that 
SIPs contain emission limitations in 
accordance with section 110(a)(2)(A) 
and that these emission limitations must 
apply continuously in accordance with 
CAA section 302(k). The CAA is silent 
as to whether or not states may elect to 
create affirmative defense provisions in 
SIPs. In light of the ambiguity created by 
this silence, the EPA has interpreted the 



CAA to allow affirmative defense 
provisions in certain narrowly 
prescribed circumstances. While 
recognizing that there is some ambiguity 
in the statute, the EPA also recognizes 
that there are some limits imposed by 
the overarching statutory requirements 
such as the obligation that SIPs provide 
for the attainment and maintenance of 
the NAAQS. Thus, the EPA believes that 
in order for an affirmative defense 
provision to be consistent with the 
CAA, it: (i) Has to be narrowly drawn 
to address only those excess emissions 
that are unavoidable; (ii) cannot 
interfere with the requirement that the 
emission limitations apply continuously 
(i.e., cannot provide relief from 
injunctive relief); and (iii) cannot 
interfere with the overarching 
requirements of the CAA, such as 
attaining and maintaining the 
NAAQS.25 



The EPA believes this interpretation 
is reasonable because it does not 
interfere with the overarching goals of 
title I of the CAA, such as attainment 
and maintenance of the NAAQS, and at 
the same time recognizes that, despite 
best efforts of sources, technology is 
fallible. The EPA disagrees with the 
suggestion that an affirmative defense 
will encourage lax behavior by sources 
and, in fact, believes the opposite. The 
potential relief from monetary penalties 
for violations in many cases may serve 
as an incentive for sources to be more 
diligent to prevent and to minimize 
excess emissions in order to be able to 
qualify for the affirmative defense. An 
underlying premise of an affirmative 
defense provision for malfunctions is 
that the excess emissions are entirely 
beyond the control of the owner or 
operator of the source. First, a 
malfunction is a sudden and 
unavoidable event that cannot be 
foreseen or planned for. As explained in 
the 1999 SSM Guidance, the EPA 
considers malfunctions to be ‘‘sudden, 
unavoidable, and unpredictable in 
nature.’’ 26 In order to establish an 
affirmative defense for a malfunction, 
the recommended criteria specify that 
the source, among other things, must 
have been appropriately designed, 
operated, and maintained to prevent 
such an event, and the source must have 
taken all practicable steps to prevent 
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27 Id. at 3–4. 



28 See, ‘‘Approval and Promulgation of 
Implementation Plans; Texas; Excess Emissions 
During Startup, Shutdown, Maintenance, and 
Malfunction Activities,’’ 75 FR 68989 at 68992 
(Nov. 10, 2010). 



29 In Luminant Generation Co. v. EPA, 699 F.3d 
427 (5th Cir. 2012), the court upheld the EPA’s 
disapproval of an affirmative defense provision in 
a SIP submission that pertained to ‘‘planned 
activities,’’ which included startup, shutdown, and 
maintenance. The EPA disapproved this provision, 
in part because it provided an affirmative defense 
for maintenance. The court rejected challenges to 
the EPA’s disapproval of this provision, holding 
that under Chevron step 2, the EPA’s interpretation 
of the CAA was reasonable. 



30 See, 1999 SSM Guidance at Attachment 5–6. 



31 States have primary responsibility for 
developing SIPs in accordance with CAA section 
107(a). An air agency’s discretion to develop SIP 
provisions is not unbounded, however, and the 
EPA’s responsibility under CAA section 110(k), 
section 110(l), and section 193, to review SIP 
submissions prospectively, and under CAA section 
110(k)(5) retrospectively, is to determine whether 
the SIP provisions in fact meet all applicable 
statutory and regulatory requirements. Thus, for 
example, the EPA does not believe that an air 
agency has discretion to create an exemption for 
excess emissions during SSM events, because such 
exemption would conflict with fundamental CAA 
requirements for SIPs. 



and to minimize the excess emissions 
that result from the malfunction. 
Through the criteria recommended in 
the 1999 SSM Guidance for approvable 
affirmative defense provisions for 
malfunctions, the EPA reflected its view 
that approvable provisions should be 
narrowly drawn and should be 
restricted to events beyond the control 
of the owner or operator of the source.27 
The EPA recommends that states 
consider 10 specific criteria in such 
affirmative defense provisions. 



Unlike the EPA’s proposed response 
to the request to rescind its SSM Policy 
with respect to affirmative defenses for 
malfunctions, the EPA proposes to grant 
the Petition with respect to its 
interpretation of the CAA concerning 
affirmative defense for excess emissions 
during startup and shutdown events. 
Accordingly, the EPA is also proposing 
to issue a SIP call for SIP provisions 
identified in the Petition that provide an 
affirmative defense for excess emissions 
during planned events, such as startup 
and shutdown. The legal and factual 
rationale for an affirmative defense 
provision for malfunctions does not 
translate to planned events such as 
startup and shutdown. By definition, 
the owner or operator of a source can 
foresee and plan for startup and 
shutdown events. Because these events 
are planned and predictable, the EPA 
believes that air agencies should be able 
to establish, and sources should be able 
to comply with, the applicable emission 
limitations or other control measures 
during these periods of time. In 
addition, a source can be designed, 
operated, and maintained to control and 
to minimize emissions during such 
normal expected events. If sources in 
fact cannot meet the otherwise 
applicable emission limitations during 
planned events such as startup and 
shutdown, then an air agency can 
develop specific alternative 
requirements that apply during such 
periods, so long as they meet other 
applicable CAA requirements. 



Providing an affirmative defense to 
sources for violations that they could 
reasonably anticipate and prevent is not 
consistent with the theory that supports 
allowing such affirmative defenses for 
malfunctions, i.e., that where excess 
emissions are entirely beyond the 
control of the owner or operator of the 
source it is appropriate to provide 
limited relief to claims for monetary 
penalties. The EPA has previously made 
the distinction that excess emissions 
that occur during maintenance should 
not be accorded special treatment, 
because sources should be expected to 



comply with emission limitations 
during maintenance activities as they 
are planned and within the control of 
the source.28 The EPA believes that 
same rationale applies to periods of 
startup and shutdown.29 



The EPA acknowledges that its 1999 
SSM Guidance explicitly recognized 
that states could elect to create 
affirmative defense provisions 
applicable to startup and shutdown 
events. However, the EPA has 
reevaluated the justification that could 
support an affirmative defense during 
these activities and now believes that 
the ability and obligation of sources to 
anticipate and to plan for routine events 
such as startup and shutdown negates 
the justification for relief from monetary 
penalties for violations during those 
events. Moreover, the EPA notes that the 
various criteria recommended for 
affirmative defenses for startup and 
shutdown to a large extent already 
mirrored those relevant for 
malfunctions, such as: (i) The event 
could not have been prevented through 
careful planning and design; (ii) the 
excess emissions were not part of a 
recurring pattern; and (iii) if the excess 
emissions resulted from bypassing a 
control measure, they were unavoidable 
to prevent loss of life, personal injury, 
or severe property damage.30 As a 
practical matter, many startup and 
shutdown events that could have met 
these conditions recommended in the 
1999 SSM Guidance are likely to have 
been associated with malfunctions, and 
the EPA explicitly stated that if the 
excess emissions ‘‘occur during routine 
startup or shutdown periods due to a 
malfunction, then those instances 
should be treated as malfunctions.’’ The 
key distinction remains, however, that 
normal source operations such as 
startup and shutdown are planned and 
predictable events. For this reason, the 
EPA is proposing to revise its SSM 
Policy to reflect its interpretation of the 
CAA that affirmative defense provisions 
applicable during startup and shutdown 
are not appropriate. 



Further support for distinguishing 
between malfunctions and planned 
events such as startup and shutdown is 
to be found in the Petitioner’s argument 
that affirmative defense provisions in 
SIPs usurp the role of courts to decide 
liability and to assess penalties for 
violations under CAA section 113. The 
Petitioner views CAA sections 113(b) 
and 113(e) as statutory bars to any form 
of affirmative defense provision, 
regardless of the nature of the event. 
Rather than supporting the Petitioner’s 
conclusion, however, the EPA believes 
that this argument illustrates why it is 
appropriate to allow affirmative 
defenses for malfunctions but not for 
planned events such as startup and 
shutdown. 



At the outset, the EPA disagrees with 
the Petitioner’s view that CAA section 
113(b) explicitly precludes air agencies 
from adopting, and the EPA from 
approving, SIP emission limitations for 
sources that distinguish between 
conduct such that some violations 
should only be subject to injunctive 
relief rather than injunctive relief and 
monetary penalties. Section 110(a)(2)(A) 
of the CAA requires states to develop 
SIPs that ‘‘include enforceable emission 
limitations * * * as may be necessary 
or appropriate to meet the requirements 
of’’ the CAA. However, CAA section 
302(k) defines ‘‘emission limitation’’ 
very broadly to require limits on ‘‘the 
quantity, rate, or concentration of 
emissions of air pollutants on a 
continuous basis.’’ Significantly, the 
latter definition does not on its face 
preclude provisions devised by the state 
that may distinguish between violations 
based on the conduct of the source. The 
CAA is silent on whether or not a state 
may include an affirmative defense 
provision in its SIP. The EPA believes 
that the CAA thus provides states with 
discretion in developing plans that meet 
statutory and regulatory requirements, 
such as providing for attainment and 
maintenance of the NAAQS, as long as 
they are consistent with CAA 
requirements.31 



The EPA believes that creating a 
narrowly tailored affirmative defense for 
malfunctions is within an air agency’s 
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32 551 F.3d 1019, 1021 (D.C. Cir. 2008). 



authority, and that approving such a 
provision to make it part of the SIP is 
within the EPA’s authority. An 
affirmative defense provision can be a 
means of striking a reasonable balance 
between the requirements of the CAA 
and the realities and limits of 
technology. Air agencies and the EPA 
must ensure continuous compliance but 
also recognize that, despite diligent 
efforts by sources, there may be limited 
unforeseen and unavoidable 
circumstances that create difficulties in 
meeting applicable emission limitations 
continuously. 



The EPA’s SSM Policy recognizes an 
approach under which air agencies may, 
if they elect, create two tiers of liability 
for violations due to excess emissions 
during periods of malfunction: (i) A 
lesser level of liability for violations for 
which the source could only be subject 
to injunctive relief (where it could meet 
the requirements for an affirmative 
defense with respect to penalties); and 
(ii) a higher level of liability for 
violations for which the source could be 
subject to both injunctive relief and 
monetary penalties (where it could not 
meet the requirements for an affirmative 
defense with respect to penalties). 



The EPA also disagrees with the 
Petitioner’s argument that the inclusion 
of penalty factors in CAA section 113(e) 
is a statutory bar to all affirmative 
defense provisions in SIPs. The EPA 
believes that these statutory factors 
apply only for violations for which the 
regulations approved into the SIP 
contemplate monetary penalties. A 
court, in determining whether there is a 
violation of the SIP provision, and 
whether the source has met the 
conditions for an affirmative defense, 
cannot change the forms of relief for 
violations provided in the approved SIP. 
Approval of the regulation into the SIP 
by the EPA thus affects the availability 
of monetary penalties for the violation 
in the first instance. The EPA reiterates, 
however, that such a provision would 
not be consistent with the requirements 
of the CAA if it did not preserve the 
availability for injunctive relief in the 
event of violations. Failure to provide in 
a SIP provision for any form of 
enforcement for excess emissions during 
SSM events would be equivalent to the 
type of provision that excused excess 
emissions during malfunction from 
compliance with standards under CAA 
section 112 that the court rejected in 
Sierra Club v. EPA.32 The EPA’s 
longstanding position with regard to 
SIPs is that blanket exemptions from 
compliance are not consistent with the 
requirements such as attainment and 



maintenance of the NAAQS because 
they eliminate much of the incentive 
that sources would otherwise have to 
minimize the likelihood of violations 
and to minimize the extent of a 
violation once it occurs. Elimination of 
potential availability of injunctive relief 
for violations would be fundamentally 
inconsistent with the requirement that 
there may be enforcement to cause the 
installation of control measures, 
changes of operation, or other changes 
necessary at the source in order to bring 
the source into compliance with the 
applicable emission limitations to meet 
CAA requirements. 



The EPA likewise disagrees with the 
Petitioner’s claim that the elements for 
establishing an affirmative defense in a 
SIP provision supplant the mandatory 
factors that Congress provided for 
determining the amount of penalties to 
be assessed in CAA section 113(e). 
Under CAA section 110(a)(2), states 
have the responsibility to devise 
enforceable emission limitations for 
sources and to develop a program for 
their implementation and enforcement. 
The CAA does not require that air 
agencies treat all violations equally. In 
devising its SIP, an air agency has 
authority to determine what constitutes 
a violation and to distinguish between 
different types of violations, within the 
bounds allowed by the CAA and 
applicable regulations. As the EPA has 
long recognized in its SSM Policy, 
circumstances surrounding a given 
violation may justify distinguishing 
between those where injunctive relief is 
appropriate versus those where both 
injunctive relief and monetary penalties 
are appropriate. Providing an 
affirmative defense to monetary 
penalties in certain circumstances does 
not negate the factors that Congress 
provided in CAA section 113(e). In the 
event that a source violates its emission 
limitations and fails to meet the 
requirements of an available defense in 
the SIP, then it is the court that 
determines the level of monetary 
penalties appropriate using the statutory 
factors in CAA section 113(e). 



The EPA notes that the provisions of 
CAA section 304 relevant to citizen 
enforcement provide additional support 
for the view that air agencies can 
determine that certain violations should 
not be subject to monetary penalties. 
Section 304(a) explicitly provides that 
the court in an enforcement proceeding 
has jurisdiction to enforce emission 
limits, to issue orders, ‘‘and to apply 
any appropriate civil penalties.’’ The 
EPA believes that monetary penalties 
that might otherwise be an available 
response to a violation cannot be 
‘‘appropriate’’ if an air agency has 



properly created an affirmative defense 
provision that eliminates such penalties 
for violations under specified 
circumstances in the SIP provision that 
is before the court. The mere fact that 
CAA section 113(b) includes penalties 
as a potential form of relief for 
violations in general does not mean that 
air agencies must construct SIP 
requirements that in all instances 
require monetary penalties. 



As with CAA section 110(a) governing 
SIP provisions in general, neither CAA 
section 113(b) nor CAA 113(e) expressly 
addresses the availability of an 
affirmative defense. Thus, the EPA 
believes it is reasonable to interpret 
these specific provisions in light of the 
need to balance the requirement for 
continuous compliance with emission 
limitations in order to meet overarching 
goals of the statute such as attainment 
and maintenance of the NAAQS with 
the fact that even the most diligent 
source may not be able to meet emission 
limitations 100 percent of the time. The 
EPA has recognized that it is 
permissible for an air agency to provide 
narrowly drawn affirmative defense 
provisions in SIPs that provide relief 
from monetary penalties for violations 
that occur due to circumstances beyond 
the control of the source. When a source 
has been properly designed, operated, 
and maintained, and has taken action to 
prevent and to minimize the excess 
emissions, such relief may be 
warranted. Also, as with CAA section 
110(a), the EPA does not believe that 
CAA section 113’s silence with regard to 
affirmative defense provisions should be 
interpreted to allow broad use of such 
provisions during planned events that 
are within the control of the source. The 
enforcement provisions of the CAA 
must be read in light of the goals and 
purposes of the provisions with which 
they are meant to ensure compliance. As 
provided above, the EPA believes that 
the use of an affirmative defense is 
appropriate only in those narrow 
circumstances where it is necessary to 
harmonize the competing interests of 
the CAA regarding continuous 
compliance and the limits or fallibility 
of technology. 



In summary, the EPA believes that the 
CAA provides air agencies in the first 
instance in their role as the developer of 
SIPs, and then the EPA in its role as 
approver of SIPs, some discretion in 
defining the substantive requirements 
that are necessary to attain and maintain 
the NAAQS, protect PSD increments, 
and protect visibility, or to meet other 
CAA requirements. Until the air agency 
takes action to create a SIP, or the EPA 
takes action to create a FIP, that imposes 
and defines the applicable emission 
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33 Petition at 14. 34 Id. 



35 See, ‘‘Finding of Substantial Inadequacy of 
Implementation Plan; Call for Utah State 
Implementation Plan Revision; Notice of proposed 
rulemaking,’’ 75 FR 70888 at 70892–93 (Nov. 19, 
2010) (proposed SIP call, inter alia, to rectify an 
enforcement discretion provision that in fact 
appeared to bar enforcement by the EPA or citizens 
if the state decided not to enforce). 



36 Petition at 17. 



limitations, there is no standard for a 
source to violate and thus no conduct 
for which a court could assess any 
penalties. The EPA believes that the 
CAA allows air agencies (or the EPA 
when it is promulgating a FIP) in 
defining emission standards to define 
narrowly drawn affirmative defenses 
that provide limited relief from 
monetary penalties but not for 
injunctive relief in specified 
circumstances. The EPA emphasizes 
that affirmative defense provisions for 
malfunctions need to be appropriately 
and narrowly drawn, and thus the SSM 
Policy makes recommendations for the 
types of criteria that would make such 
a provision consistent with the 
requirements of the CAA. 



For the foregoing reasons, the EPA is 
proposing to grant the Petition in part, 
and to deny the Petition in part, with 
respect to the Petitioner’s request that 
the EPA rescind its SSM Policy 
interpreting the CAA to allow 
affirmative defense provisions in SIPs 
for excess emissions during SSM events. 
In addition, the EPA is proposing to 
grant the Petition in part, and to deny 
the Petition in part, with respect to the 
Petitioner’s request that the EPA issue 
SIP calls for those affirmative defense 
provisions in specific SIP provisions 
identified in the Petition. The EPA 
requests comment on this proposed 
action. As discussed in section VII.B of 
this notice, the EPA is also restating its 
recommended criteria for approvable 
affirmative defenses for malfunctions in 
SIP provisions consistent with CAA 
requirements. Further, as discussed in 
section IX of this notice, the EPA is 
proposing to grant or to deny the 
Petition with respect to the specific SIP 
provisions identified by the Petitioner 
as inconsistent with the CAA. 



V. Proposed Action in Response to 
Request for the EPA’s Review of 
Specific Existing SIP Provisions for 
Consistency With CAA Requirements 



A. Petitioner’s Request 



The Petitioner’s second request was 
for the EPA to find that SIPs ‘‘containing 
an SSM exemption or a provision that 
could be interpreted to affect EPA or 
citizen enforcement are substantially 
inadequate to comply with the 
requirements of the Clean Air Act.’’ 33 In 
addition, the Petitioner requested that if 
the EPA finds such defects in existing 
SIPs, the EPA ‘‘issue a call for each of 
the states with such a SIP to revise it in 
conformity with the requirements or 



otherwise remedy these defective 
SIPs.’’ 34 



In support of this request, the 
Petitioner expressed concern that many 
SIPs contain provisions that are 
inconsistent with the requirements of 
the CAA. According to the Petitioner, 
these provisions fall into two general 
categories: (1) Exemptions for excess 
emissions by which such emissions are 
not treated as violations; and (2) 
enforcement discretion provisions that 
may be worded in such a way that a 
decision by the state not to enforce 
against a violation could be construed 
by a court to bar enforcement by the 
EPA under CAA section 113, or by 
citizens under CAA section 304. 



First, the Petitioner expressed concern 
that many SIPs have either automatic or 
discretionary exemptions for excess 
emissions that occur during periods of 
startup, shutdown, or malfunction. 
Automatic exemptions are those that, on 
the face of the SIP provision, provide 
that any excess emissions during such 
events are not violations even though 
the source exceeds the otherwise 
applicable emission limitations. These 
provisions preclude enforcement by the 
state, the EPA, or citizens, because by 
definition these excess emissions are 
defined as not violations. Discretionary 
exemptions or, more correctly, 
exemptions that may arise as a result of 
the exercise of ‘‘director’s discretion’’ by 
state officials, are exemptions from an 
otherwise applicable emission 
limitation that a state may grant on a 
case-by-case basis with or without any 
public process or approval by the EPA, 
but that do purport to bar enforcement 
by the EPA or citizens. The Petitioner 
argued that ‘‘[e]xemptions that may be 
granted by the state do not comply with 
the enforcement scheme of title I of the 
Act because they undermine 
enforcement by the EPA under section 
113 of the Act or by citizens under 
section 304.’’ 



The Petitioner explained that all such 
exemptions are fundamentally at odds 
with the requirements of the CAA and 
with the EPA’s longstanding 
interpretation of the CAA with respect 
to excess emissions in SIPs. SIPs are 
required to include emission limitations 
designed to provide for the attainment 
and maintenance of the NAAQS and for 
protection of PSD increments. The 
Petitioner emphasized that the CAA 
requires that such emission limitations 
be ‘‘continuous’’ and that they be 
established at levels that achieve 
sufficient emissions control to meet the 
required CAA objectives when adhered 
to by sources. Instead, the Petitioner 



contended, exemptions for excess 
emissions often result in real-world 
emissions that are far higher than the 
level of emissions envisioned and 
planned for in the SIP. Citing the EPA’s 
own guidance and past administrative 
actions, the Petitioner explained that 
exemptions from otherwise applicable 
emission limitations can allow large 
amounts of additional emissions that are 
not accounted for in SIPs and that 
exemptions thus ‘‘create large loopholes 
to the Act’s fundamental requirement 
that a SIP must provide for attainment 
and maintenance of the NAAQS and 
PSD increments.’’ 



Second, the Petitioner expressed 
concern that many SIPs have provisions 
that may have been intended to govern 
only the exercise of enforcement 
discretion by the state’s own personnel 
but are worded in a way that could be 
construed to preclude enforcement by 
the EPA or citizens if the state elects not 
to enforce against the violation. The 
Petitioner contended that ‘‘any SIP 
provision that purports to vest the 
determination of whether or not a 
violation of the SIP has occurred with 
the state enforcement authority is 
inconsistent with the enforcement 
provisions of the Act.’’ In support of this 
contention, the Petitioner quoted from 
the EPA’s recent action to rectify such 
a provision in the Utah SIP: 
* * * SIP provisions that give exclusive 
authority to a state to determine whether an 
enforcement action can be pursued for an 
exceedance of an emission limit are 
inconsistent with the CAA’s regulatory 
scheme. EPA and citizens, and any court in 
which they seek to file an enforcement claim, 
must retain the authority to independently 
evaluate whether a source’s exceedance of an 
emission limit warrants enforcement 
action.35 



After articulating these overarching 
concerns with existing SIP provisions, 
the Petitioner requested that the EPA 
evaluate specific SIP provisions 
identified in the separate section of the 
Petition titled, ‘‘Analysis of Individual 
States’ SSM Provisions.’’ 36 In that 
section, the Petitioner identified specific 
provisions in the SIPs of 39 states that 
the Petitioner believed to be 
inconsistent with the requirements of 
the CAA and explained in detail the 
basis for that belief. In the conclusion 
section of the Petition, the Petitioner 
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37 See, e.g., 1982 SSM Guidance at 1. 
38 See, e.g., 1983 SSM Guidance at Attachment 



p. 2. 39 Petition at 16. 



40 Petition at 14. 
41 Petition at 15. 
42 See, ‘‘Revision to Oklahoma Regulation 1.5— 



Reports Required, Excess Emissions During Startup, 
Shutdown and Malfunction of Equipment,’’ 49 FR 
3084 (Jan. 25, 1984). At the time of the proposed 
and final action, the operative EPA guidance was 
the 1983 SSM Guidance. 



43 Petition at 15. 
44 See, ‘‘Redesignation of the Knoxville 1997 8- 



Hour Ozone Nonattainment Area to Attainment,’’ 
76 FR 12587 (Mar. 8, 2011). 



listed the SIP provisions in each state 
for which it seeks a specific remedy. 



B. The EPA’s Response 
In general, the EPA agrees with key 



statements of the Petitioner. The EPA’s 
longstanding interpretation of the CAA 
is that automatic exemptions from 
emission limitations in SIPs are 
impermissible because they are 
inconsistent with the fundamental 
requirements of the CAA. The EPA has 
reiterated this point in its guidance 
documents and in rulemaking actions 
numerous times. The EPA has also 
acknowledged that it previously 
approved some SIP provisions that 
provide such exemptions in error and 
encouraged states to rectify them.37 



The EPA also has a longstanding 
interpretation of the CAA that does not 
allow ‘‘director’s discretion’’ provisions 
in SIPs if they provide unbounded 
discretion to allow what would amount 
to a case-specific revision of the SIP 
without meeting the statutory 
requirements of the CAA for SIP 
revisions. Moreover, the CAA would not 
allow approval of a SIP provision that 
provided director’s discretion to create 
discretionary exemptions for violations 
when the CAA would not allow such 
exemptions in the first instance. 



In addition, the EPA’s longstanding 
interpretation of the CAA is that SIPs 
may contain provisions concerning 
‘‘enforcement discretion’’ by the air 
agency’s own personnel, but such 
provisions cannot bar enforcement by 
the EPA or through a citizen suit.38 In 
the event such a provision could be 
construed by a court to preclude EPA or 
citizen enforcement, that provision 
would be at odds with fundamental 
requirements of the CAA pertaining to 
enforcement. Although the EPA does 
not agree with the Petitioner concerning 
all affirmative defense provisions in 
SIPs, the EPA does agree that such 
provisions have to meet CAA 
requirements. 



The EPA also agrees that automatic 
exemptions, discretionary exemptions 
via director’s discretion, ambiguous 
enforcement discretion provisions that 
may be read to preclude EPA or citizen 
enforcement, and inappropriate 
affirmative defense provisions can 
interfere with the overarching objectives 
of the CAA, such as attaining and 
maintaining the NAAQS, protection of 
PSD increments, and protection of 
visibility. Such provisions in SIPs can 
interfere with effective enforcement by 
air agencies, the EPA, and the public to 



assure that sources comply with CAA 
requirements, contrary to the 
fundamental enforcement structure 
provided in CAA sections 113 and 304. 



The EPA’s agreement on these broad 
principles, however, does not 
necessarily mean that the EPA agrees 
with the Petitioner’s views as to each of 
the specific SIP provisions identified as 
problematic in the Petition. The EPA 
has undertaken a comprehensive review 
of those specific SIP provisions to 
determine whether they are consistent 
with CAA requirements, and if they are 
not consistent, whether the provisions 
are substantially inadequate to meet 
CAA requirements and thus warrant 
action to rectify. 



The EPA has carefully evaluated the 
concerns expressed by the Petitioner 
with respect to each of the identified 
SIP provisions and has considered the 
specific remedy sought by the 
Petitioner. In many instances, the EPA 
tentatively concurs with the Petitioner’s 
analysis of the provision in question 
and accordingly is proposing to grant 
the Petition with respect to that 
provision and simultaneously proposing 
to make a finding of substantial 
inadequacy and to issue a SIP call to 
rectify the SIP inadequacy. In other 
instances, however, the EPA tentatively 
disagrees with the Petitioner’s analysis 
of the provision and thus is proposing 
to deny the Petition with respect to that 
provision and to take no further action. 



The EPA’s evaluation of each of the 
provisions identified in the Petition is 
summarized in section IX of this notice. 
For the reasons discussed in section IX 
of this notice, the EPA is proposing to 
grant the Petition in part, and to deny 
the Petition in part, with respect to the 
specific existing SIP provisions for 
which the Petitioner requested a 
remedy. The EPA requests comment on 
the proposed actions on these specific 
SIP provisions. 



VI. Proposed Action in Response To 
Request That the EPA Limit SIP 
Approval to the Text of State 
Regulations and Not Rely Upon 
Additional Interpretive Letters From 
the State 



A. Petitioner’s Request 



The Petitioner’s third request was that 
when the EPA evaluates SIP revisions 
submitted by a state, the EPA should 
require ‘‘all terms, conditions, 
limitations and interpretations of the 
various SSM provisions to be reflected 
in the unambiguous language of the SIPs 
themselves.’’ 39 The Petitioner expressed 
concern that the EPA has previously 



approved SIP submissions with 
provisions that ‘‘by their plain terms’’ 
do not appear to comply with the EPA’s 
interpretation of CAA requirements 
embodied in the SSM Policy and has 
approved those SIP submissions in 
reliance on separate ‘‘letters of 
interpretation’’ from the state that 
construe the provisions of the SIP 
submission itself to be consistent with 
the SSM Policy.40 Because of this 
reliance on interpretive letters, the 
Petitioner argued that ‘‘such 
constructions are not necessarily 
apparent from the text of the provisions 
and their enforceability may be difficult 
and unnecessarily complex and 
inefficient.’’ 41 



In support of this request, the 
Petitioner alleged that past SIP 
approvals related to Oklahoma and 
Tennessee illustrate the practical 
problems that can arise from reliance on 
interpretive letters. With respect to 
Oklahoma, the Petitioner asserted that a 
1984 approval of a SIP submission from 
that state addressing SSM provisions 
required two letters of interpretation 
from the state in order for the EPA to 
determine that the actual regulatory text 
in the SIP submission was sufficiently 
consistent with CAA requirements 
pertaining to SSM provisions.42 The 
Petitioner conceded that the Federal 
Register notices for the proposed and 
final actions to approve the Oklahoma 
SIP submission did quote from the 
state’s letters but expressed concern that 
those letters were not actually 
‘‘promulgated as part of the Oklahoma 
SIP.’’ 



With respect to Tennessee, the 
Petitioner pointed to a more recent 
action concerning the redesignation of 
the Knoxville area to attainment for the 
1997 8-hour ozone NAAQS.43 In this 
action, the EPA evaluated whether the 
SIP for that state met requirements 
necessary for redesignation from 
nonattainment to attainment in 
accordance with CAA section 
107(d)(3).44 Again, the Petitioner noted 
that in order to complete that 
redesignation action, the EPA had to 
request that both the state and the local 
air planning officials confirm officially 
that the existing SIP provisions do not 
in fact provide an exemption for excess 
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45 Petition at 15–16. 
46 See, ‘‘Finding of Substantial Inadequacy of 



Implementation Plan; Call for Utah State 
Implementation Plan Revision; Notice of proposed 
rulemaking,’’ 75 FR 70888 at 70890 (Nov. 19, 2010). 



47 Petition at 16. The Petitioner assumed that the 
original SIP action was one in which the EPA must 
have relied on an interpretive letter from the state 
as a basis for the prior SIP approval. In fact, 
however, the EPA recognized that the EPA 
statement in the prior final action approving the SIP 
revision in 1980 concerning federal law 
superseding incorrect state law embodied in the SIP 
was incorrect. Moreover, subsequent case law has 
illustrated that courts will not decide that CAA 
requirements automatically override existing SIP 
provisions, regardless of whether those SIP 
provisions met CAA requirements at the time of the 
approval or since. See, Sierra Club, et al. v. Georgia 
Power Co., 443 F.3d 1346, 1354 (11th Cir. 2006). 



48 See, e.g., ‘‘Finding of Substantial Inadequacy of 
Implementation Plan; Call for Utah State 
Implementation Plan Revision,’’ 76 FR 21639 at 
21648 (Apr. 18, 2011). 



49 CAA section 110(k) directs the EPA to act on 
SIP submissions and to approve those that meet 
statutory and regulatory requirements. Implicit in 
this authority is the discretion, through appropriate 
notice-and-comment rulemaking, to determine 
whether or not a given SIP provision meets such 
requirements, in reliance on the information that 
the EPA considers relevant for this purpose. 



emissions during SSM events and that 
the provisions should not be interpreted 
to do so. The implication of the 
Petitioner’s observation is that if the SIP 
provisions had been clear and 
unambiguous in the first instance, 
interpretive letters would not have been 
necessary. 



By contrast, the Petitioner pointed to 
the more recent SIP call action for Utah 
in which the EPA itself noted that it was 
unclear why the EPA had originally 
approved a particular SIP provision 
relevant to SSM events.45 Specifically, 
the Petitioner quoted the EPA’s own 
statement that ‘‘thirty years later, it is 
not clear how EPA reached the 
conclusion that exemptions granted by 
Utah would not apply as a matter of 
federal law or whether a court would 
honor EPA’s interpretation * * *’’ 46 
The Petitioner argued that this situation 
where the EPA itself was unable to 
ascertain why a SIP provision was 
previously approved as meeting CAA 
requirements illustrates the concern that 
‘‘the state’s interpretation of its 
regulations may (or may not) be known 
by parties attempting to enforce the SIP 
decades after the provisions were 
created.’’ 47 



From these examples, the Petitioner 
drew the conclusion that reliance on 
letters of interpretation from the state, 
even if reflected in the Federal Register 
notice as part of the explicit basis for the 
SIP approval, is insufficient. The 
Petitioner argued that such 
interpretations, if they are not plain on 
the face of the state regulations 
themselves, should be set forth in the 
SIP as reflected in the Code of Federal 
Regulations. The Petitioner advocated 
that all parties should be able to rely on 
the terms of the SIP as reflected in the 
Code of Federal Regulations, or 
alternatively on the SIP as shown on an 
EPA Internet Web page, rather than 
having to rely on other interpretive 
letters that may be difficult to locate. 
The Petitioner’s preferred approach, 



however, was that ‘‘all terms, 
conditions, limitations and 
interpretations of the various SSM 
provisions be reflected in the 
unambiguous language of the SIPs 
themselves.’’ 



B. The EPA’s Response 



The EPA agrees with the core 
principle advocated by the Petitioner, 
i.e., that the language of regulations in 
SIPs that pertain to SSM events should 
be clear and unambiguous. This is 
necessary as a legal matter but also as 
a matter of fairness to all parties, 
including the regulated entities, the 
regulators, and the public. In some 
cases, the lack of clarity may be so 
significant that amending the regulation 
may be warranted to eliminate the 
potential for confusion or 
misunderstanding about applicable legal 
requirements that could interfere with 
compliance or enforcement. Indeed, as 
noted by the Petitioner, the EPA has 
requested that states clarify ambiguous 
SIP provisions when the EPA has 
subsequently determined that to be 
necessary.48 



However, the EPA believes that the 
use of interpretive letters to clarify 
perceived ambiguity in the provisions in 
a SIP submission is a permissible, and 
sometimes necessary, approach under 
the CAA. Used correctly, and with 
adequate documentation in the Federal 
Register and the docket for the 
underlying rulemaking action, reliance 
on interpretive letters can serve a useful 
purpose and still meet the enforceability 
concerns of the Petitioner. Regulated 
entities, regulators, and the public can 
readily ascertain the existence of 
interpretive letters relied upon in the 
EPA’s approval that would be useful to 
resolve any perceived ambiguity. By 
virtue of being part of the stated basis 
for the EPA’s approval of that provision, 
the interpretive letters necessarily 
establish the correct interpretation of 
any arguably ambiguous SIP provision. 



In addition, reliance on interpretive 
letters to address concerns about 
perceived ambiguity can often be the 
most efficient and timely way to resolve 
concerns about the correct meaning of 
regulatory provisions. Both air agencies 
and the EPA are required to follow time- 
and resource-intensive administrative 
processes in order to develop and 
evaluate SIP submissions. It is 
reasonable for the EPA to exercise its 
discretion to use interpretive letters to 
clarify concerns about the meaning of 



regulatory provisions, rather than to 
require air agencies to reinitiate a 
complete administrative process merely 
to resolve perceived ambiguity in a 
provision in a SIP submission.49 In 
particular, the EPA considers this an 
appropriate approach where reliance on 
such an interpretive letter allows the air 
agency and the EPA to put into place 
SIP provisions that are necessary to 
meet important CAA objectives and for 
which unnecessary delay would be 
counterproductive. For example, where 
an air agency is adopting emission 
limitations for purposes of attaining the 
NAAQS in an area, a timely letter from 
the air agency clarifying that an 
enforcement discretion provision is 
applicable only to air agency 
enforcement personnel and has no 
bearing on enforcement by the EPA or 
the public could help the area reach 
attainment more expeditiously than 
requiring the air agency to undertake a 
time-consuming administrative process 
to make a minor change in the 
regulatory text. 



Thus, to the extent that the Petitioner 
intended the Petition on this issue to be 
a request for the EPA never to use 
interpretive letters as part of the basis 
for approval of any SIP submission, the 
EPA disagrees with the Petitioner and 
accordingly is proposing to deny the 
request. The EPA notes that it is already 
the EPA’s practice to assure that any 
interpretive letters are correctly and 
adequately reflected in the Federal 
Register and are included in the 
rulemaking docket for a SIP approval. 



There are multiple reasons why the 
EPA does not agree with the Petitioner 
with respect to the alleged inadequacy 
of using interpretive letters to clarify 
specific ambiguities SIP regulations, 
provided this process is done correctly. 
First, under section 107(a), the CAA 
gives air agencies both the authority and 
the primary responsibility to develop 
SIPs that meet applicable statutory and 
regulatory requirements. However, the 
CAA generally does not specify exactly 
how air agencies are to meet the 
requirements substantively, nor does the 
CAA specify that air agencies must use 
specific regulatory terminology, 
phraseology, or format, in provisions 
submitted in a SIP submission. Air 
agencies each have their own 
requirements and practices with respect 
to rulemaking, making flexibility toward 
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50 The EPA notes that notwithstanding discretion 
in wording in regulatory provisions, many words 
have specific recognized legal meaning whether by 
statute, regulation, case law, dictionary definition, 
or common usage. For example, the term 
‘‘continuous’’ has a specific meaning that must be 
complied with substantively, however the state may 
elect to word its regulatory provisions. 



51 See, e.g., Luminant Generation Co. v. EPA, 699 
F.3d 427 (5th Cir. 2012) (upholding the EPA’s 
disapproval in part of affirmative defense provision 
with unclear regulatory text); US Magnesium, LLC 
v. EPA, 690 F.3d 1157, 1170 (10th Cir. 2012) 
(upholding the EPA’s issuance of a SIP call to 
clarify a provision that could be interpreted in a 
way inconsistent with CAA requirements). 



terminology on the EPA’s part 
appropriate. 



As a prime example relevant to the 
SSM issue, CAA section 110(a)(2)(A) 
requires that a state’s SIP shall include 
‘‘enforceable emission limitations and 
other control measures, means, or 
techniques (including economic 
incentives such as fees, marketable 
permits, and auctions of emissions 
rights) as well as schedules and 
timetables for compliance as may be 
necessary or appropriate to meet the 
applicable requirements of ’’ the CAA. 
Section 302(k) of the CAA further 
defines the term ‘‘emission limitation’’ 
in important respects but nevertheless 
leaves room for variations of approach: 
* * * a requirement established by the State 
or Administrator which limits the quantity, 
rate, or concentration of emissions of air 
pollutants on a continuous basis, including 
any requirement related to the operation or 
maintenance of a source to assure continuous 
emissions reduction, and any design, 
equipment, work practice or operational 
standard promulgated under [the CAA]. 



Even this most basic requirement of 
SIPs, the inclusion of enforceable 
‘‘emission limitations,’’ allows air 
agencies discretion in how to structure 
or word the emission limitations, so 
long as the provisions meet fundamental 
legal requirements.50 Thus, by the 
explicit terms of the statute and by 
design, air agencies generally have 
considerable discretion in how they 
elect to structure or word their state 
regulations submitted to meet CAA 
requirements in a SIP. 



Second, under CAA section 110(k), 
the EPA has both the authority and the 
responsibility to assess whether a SIP 
submission meets applicable CAA and 
regulatory requirements. Given that air 
agencies have authority and discretion 
to structure or word SIP provisions as 
they think most appropriate so long as 
they meet CAA and regulatory 
requirements, the EPA’s role is to 
evaluate whether those provisions in 
fact meet those legal requirements.51 
Necessarily, this process entails the 
exercise of judgment concerning the 
specific text of regulations, with regard 



both to content and to clarity. Because 
actions on SIP submissions are subject 
to notice-and-comment rulemaking, 
there is also the opportunity for other 
parties to identify SIP provisions that 
they consider problematic and to bring 
to the EPA’s attention any concerns 
about ambiguity in the meaning of the 
SIP provisions under evaluation. 



Third, careful review of regulatory 
provisions in a SIP submission can 
reveal areas of potential ambiguity. It is 
essential, however, that regulations are 
sufficiently clear that regulated entities, 
regulators, and the public can 
understand the SIP requirements. Where 
the EPA perceives ambiguity in draft 
SIP submissions, it endeavors to resolve 
those ambiguities through interactions 
with the air agency in question even in 
advance of the SIP submission. On 
occasion, however, there may still 
remain areas of regulatory ambiguity in 
a SIP submission’s provisions that the 
EPA identifies, either independently or 
as a result of public comments on a 
proposed action, for which resolution is 
both appropriate and necessary as part 
of the rulemaking action. 



In such circumstances, the ambiguity 
may be so significant as to require the 
air agency to revise the regulatory text 
in its SIP submission in order to resolve 
the concern. At other times, however, 
the EPA may determine that with 
adequate explanation from the state, the 
provision is sufficiently clear and 
complies with applicable CAA and 
regulatory requirements. In some 
instances, the air agency may supply 
that extra explanation in an official 
letter from the appropriate authority to 
resolve any potential ambiguity. When 
the EPA bases its approval of a SIP 
submission in reliance on the air 
agency’s official interpretation of the 
provision, that reading is explicitly 
incorporated into the EPA’s action and 
is memorialized as the proper intended 
reading of the provision. 



For example, in the Knoxville 
redesignation action that the Petitioner 
noted, the EPA took careful steps to 
ensure that the perceived ambiguity was 
substantively resolved and fully 
reflected in the rulemaking record, i.e., 
through inclusion of the interpretive 
letters in the rulemaking docket, quoting 
relevant passages from the letters in the 
Federal Register, and carefully 
evaluating the areas of potential 
ambiguity in response to public 
comments on a provision-by-provision 
basis. 



Finally, the EPA notes that while it is 
possible to reflect or incorporate 
interpretive letters in the regulatory text 
of the CFR, there is no requirement to 
do so in all actions and there are other 



ways for the public to have a clear 
understanding of the content of the SIP. 
First, for each SIP, the CFR contains a 
list or table of actions that reflects the 
various components of the approved 
SIP, including information concerning 
the submission of, and the EPA’s action 
approving, each component. With this 
information, interested parties can 
readily locate the actual Federal 
Register notice in which the EPA will 
have explained the basis for its approval 
in detail, including any interpretive 
letters that may have been relied upon 
to resolve any potential ambiguity in the 
SIP provisions. With this information, 
the interested party can also locate the 
docket for the underlying rulemaking 
and obtain a copy of the interpretive 
letter itself. Thus, if there is any debate 
about the correct reading of the SIP 
provision, either at the time of the EPA’s 
approval or in the future, it will be 
possible to ascertain the mutual 
understanding of the air agency and the 
EPA of the correct reading of the 
provision in question at the time the 
EPA approved it into the SIP. Most 
importantly, regardless of whether the 
content of the interpretive letter is 
reflected in the CFR or simply described 
in the Federal Register preamble 
accompanying the EPA’s approval of the 
SIP submission, this mutual 
understanding of the correct reading of 
that provision upon which the EPA 
relied will be the reading that governs, 
should that later become an issue. 



The EPA notes that the existence of, 
or content of, an interpretive letter that 
is part of the basis for the EPA’s 
approval of a SIP submission is in 
reality analogous to many other things 
related to that approval. Not everything 
that may be part of the basis for the SIP 
approval in the docket, including the 
proposal or final preambles, the 
technical support documents, responses 
to comments, technical analyses, 
modeling results, or docket memoranda, 
will be restated verbatim, incorporated 
into, or referenced in the CFR. These 
background materials remain part of the 
basis for the SIP approval and remain 
available should they be needed for any 
purpose. To the extent that there is any 
question about the correct interpretation 
of an ambiguous provision in the future, 
an interested party will be able to access 
the docket to verify the correct meaning 
of SIP provisions. 



With regard to the Petitioner’s 
concern that either actual or alleged 
ambiguity in a SIP provision could 
impede an effective enforcement action, 
the EPA believes that its current process 
for evaluating SIP submissions and 
resolving potential ambiguities, 
including the reliance on interpretive 
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52 See, 1983 SSM Guidance at Attachment p. 3. 



53 See, 1999 SSM Guidance at 3. 
54 See, 1999 SSM Guidance at Attachment 3–4. 



letters in appropriate circumstances 
with correct documentation in the 
rulemaking action, minimizes the 
possibility for any such ambiguity in the 
first instance. To the extent that there 
remains any perceived ambiguity, the 
EPA concludes that regulated entities, 
regulators, the public, and ultimately 
the courts, have recourse to the 
administrative record to shed light on 
and resolve any such ambiguity as 
explained above. 



For the foregoing reasons, the EPA is 
proposing to deny the Petition on this 
issue concerning reliance on 
interpretive letters in actions on SIP 
submissions. The EPA requests 
comment on this proposed action. 



VII. Clarifications, Reiterations, and 
Revisions to the EPA’s SSM Policy 



A. Applicability of Emission Limitations 
During Periods of Startup and 
Shutdown 



The EPA’s evaluation of the Petition 
indicates that there is a need to clarify 
the SSM Policy with respect to excess 
emissions that occur during periods of 
planned startup and shutdown or other 
planned events. The significant number 
of SIP provisions identified in the 
Petition that create automatic or 
discretionary exemptions from emission 
limitations during startup and 
shutdown suggests that there may be a 
misunderstanding concerning whether 
the CAA permits such exemptions. 
Although the EPA’s stated position on 
this issue has been consistent since 
1977, ambiguity in some statements in 
the EPA’s guidance documents may 
have left the misimpression that such 
exemptions are consistent with the 
requirements of the CAA. Recent court 
decisions have indicated that such 
exemptions for excess emissions during 
periods of startup and shutdown are not 
in fact permissible under the CAA. 
Thus, in acting upon the Petition the 
EPA is clarifying its interpretation of the 
requirements of the CAA to forbid 
exemptions from otherwise applicable 
emission limitations for excess 
emissions during planned events such 
as startup and shutdown in SIP 
provisions. 



The EPA believes that any 
misimpression that exemptions for 
excess emissions are permissible during 
planned events such as startup and 
shutdown may have begun with a 
statement in the 1983 SSM Guidance. In 
this guidance, the EPA distinguished 
between excess emissions during 
unforeseeable events like malfunctions 
and foreseeable events like startup and 
shutdown. In drawing distinctions 



between these broad categories of 
events, the EPA stated: 



Startup and shutdown of process 
equipment are part of the normal operation 
of a source and should be accounted for in 
the planning, design and implementation of 
operating procedures for the process and 
control equipment. Accordingly, it is 
reasonable to expect that careful and prudent 
planning and design will eliminate violations 
of emission limitations during such periods. 
However, for a few sources there may exist 
infrequent short periods of excess emissions 
during startup and shutdown which cannot 
be avoided. Excess emissions during these 
infrequent short periods need not be treated 
as violations providing the source adequately 
shows that the excess could not have been 
prevented through careful planning and 
design and that bypassing of control 
equipment was unavoidable to prevent loss 
of life, personal injury, or severe property 
damage (emphasis added).52 



The phrase ‘‘need not be treated as 
violations’’ may have been 
misunderstood to be a statement that the 
CAA would allow SIP provisions that 
provide an exemption for the resulting 
excess emissions, thereby defining the 
excess emissions as not a violation of 
the applicable emission limitations. The 
EPA did not intend to suggest that SIP 
provisions that included an actual 
exemption for excess emissions during 
startup and shutdown events would be 
consistent with the CAA; the EPA made 
this statement in the context of whether 
air agencies should exercise 
enforcement discretion and more 
specifically whether air agencies could 
elect to have SIP provisions that 
embodied their own exercise of 
enforcement discretion in such 
circumstances. As with any such SIP 
provisions addressing parameters of the 
air agency’s own exercise of 
enforcement discretion, that exercise of 
discretion cannot purport to bar 
enforcement by the EPA or through a 
citizen suit for excess emissions that 
must be treated as violations to meet 
CAA requirements. Thus, the use of the 
phrase ‘‘need not be treated as 
violations’’ was at a minimum confusing 
because it seemed to go to the definition 
of what could constitute a ‘‘violation’’ in 
a SIP provision rather than to whether 
the air agency might or might not elect 
to exercise enforcement discretion in 
such circumstances. 



The EPA believes that additional 
confusion may have resulted from 
ambiguity in the 1999 SSM Guidance. 
That document contained an entire 
section devoted to ‘‘source category 
specific rules for startup and 
shutdown.’’ In explaining its intentions 



in providing that section of the 
guidance, the EPA stated: 



Finally, EPA is clarifying how excess 
emissions that occur during periods of 
startup and shutdown should be addressed. 
In general, because excess emissions that 
occur during these periods are reasonably 
foreseeable, they should not be excused. 
However, EPA recognizes that, for some 
source categories, even the best available 
emissions control systems might not be 
consistently effective during startup or 
shutdown periods. [For certain sources in 
certain areas] these technological limitations 
may be addressed in the underlying 
standards themselves through narrowly- 
tailored SIP revisions that take into account 
the potential impacts on ambient air quality 
caused by the inclusion of these allowances 
(emphasis added).53 



The phrase ‘‘may be addressed * * * 
in narrowly-tailored SIP revisions’’ may 
have been misunderstood to suggest that 
the CAA would allow SIP provisions 
that provide an actual exemption for the 
resulting excess emissions and thus not 
treat the emissions as a violation of the 
applicable emission limitations. The 
EPA did not intend to suggest that an 
exemption would be permissible; the 
EPA intended to suggest that the air 
agency might elect to design special 
emission limitations or other control 
measures that applied to the sources in 
question during startup and shutdown, 
as indicated by the earlier phrase that 
the excess emissions ‘‘should not be 
excused.’’ 



In addition, Section III.A of the 1999 
SSM Guidance recommended very 
specific criteria that air agencies should 
consider including as part of any SIP 
provision that was intended to apply to 
sources during startup and shutdown in 
lieu of the otherwise applicable 
emission limitations.54 In order to revise 
the otherwise applicable emission 
limitation in the SIP, the EPA 
recommended that in order to be 
approvable (i.e., meet CAA 
requirements), the new special 
requirements applicable to the source 
during startup and shutdown should be 
narrowly tailored and take into account 
considerations such as the technological 
limitations of the specific source 
category and the control technology that 
is feasible during startup and shutdown. 
However, the 1999 SSM Guidance 
should have been clearer that the SIP 
revisions under discussion could not 
create an exemption for emissions 
during startup and shutdown, but rather 
specific emission limitations or control 
measures that would apply during those 
periods. Also unstated but implicit was 
the requirement that any such SIP 
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55 See, 1999 SSM Guidance at Attachment 3–4. 



revision that would alter the existing 
applicable emission limitations for a 
source during startup and shutdown 
would be subject to the same 
requirements as any other SIP 
submission, i.e., compliance with CAA 
sections 110(a), 110(k), 110(l), 193, and 
any other CAA provision substantively 
germane to the SIP revision. 



The EPA concludes that the CAA does 
not allow SIP provisions that include 
exemptions from emission limitations 
during planned events such as startup 
and shutdown. Instead, the CAA would 
allow special emission limitations or 
other control measures or control 
techniques that are designed to 
minimize excess emissions during 
startup and shutdown. The EPA 
continues to recommend the seven 
specific criteria enumerated in Section 
III.A of the Attachment to the 1999 SSM 
Guidance as appropriate considerations 
for SIP provisions that apply to startup 
and shutdown. These criteria are: 



(1) The revision must be limited to 
specific, narrowly defined source 
categories using specific control 
strategies (e.g., cogeneration facilities 
burning natural gas and using selective 
catalytic reduction); 



(2) Use of the control strategy for this 
source category must be technically 
infeasible during startup or shutdown 
periods; 



(3) The frequency and duration of 
operation in startup or shutdown mode 
must be minimized to the maximum 
extent practicable; 



(4) As part of its justification of the 
SIP revision, the state should analyze 
the potential worst-case emissions that 
could occur during startup and 
shutdown; 



(5) All possible steps must be taken to 
minimize the impact of emissions 
during startup and shutdown on 
ambient air quality; 



(6) At all times, the facility must be 
operated in a manner consistent with 
good practice for minimizing emissions, 
and the source must have used best 
efforts regarding planning, design, and 
operating procedures to meet the 
otherwise applicable emission 
limitation; and 



(7) The owner or operator’s actions 
during startup and shutdown periods 
must be documented by properly 
signed, contemporaneous operating 
logs, or other relevant evidence. 



The EPA’s evaluation of the Petition 
also indicates that there is a need to 
reiterate the SSM Policy with respect to 
excess emissions that occur during other 
periods of normal source operation in 
addition to during periods of startup 
and shutdown. A number of SIP 
provisions identified in the Petition 



create automatic or discretionary 
exemptions from otherwise applicable 
emission limitations during periods 
such as ‘‘maintenance,’’ ‘‘load change,’’ 
‘‘soot blowing,’’ ‘‘on-line operating 
changes,’’ or other similar normal 
modes of operation. Like startup and 
shutdown, the EPA considers all of 
these to be phases of normal operation 
at a source, for which the source can be 
designed, operated, and maintained in 
order to meet the applicable emission 
limitations and during which a source 
should be expected to control and 
minimize emissions. Accordingly, 
exemptions for emissions during these 
periods of normal source operation are 
not consistent with CAA requirements. 
Excess emissions during planned and 
predicted periods should be treated as 
violations of the applicable emission 
limitations. 



B. Affirmative Defense Provisions 
During Periods of Malfunction 



The EPA’s evaluation of the Petition 
indicates that it would be helpful to 
reiterate the SSM Policy with respect to 
affirmative defense provisions that 
would be consistent with CAA 
requirements for malfunctions. Many of 
the specific SIP provisions identified in 
the Petition may have been intended to 
operate as affirmative defenses, but 
nevertheless they have significant 
deficiencies. In particular, many of the 
SIP provisions at issue stipulate that if 
the source meets the conditions 
specified, then the excess emissions 
would not be considered violations for 
any purpose, not merely with respect to 
monetary penalties. This is contrary to 
the EPA’s interpretation of the CAA. In 
addition, many of the SIP provisions 
identified in the Petition that resemble 
affirmative defense provisions do not 
have sufficiently robust criteria to 
assure that the affirmative defense is 
available only for events that are 
entirely beyond the control of the owner 
or operator of the source and events 
where the owner or operator of the 
sources has made all practicable efforts 
to comply. 



After consideration of the issues 
raised by the Petition and the wide 
variety of existing SIP provisions the 
Petitioner alleged are deficient, the EPA 
wants to reiterate the criteria that it 
considers appropriate for approvable 
affirmative defense provisions in SIPs. 
In addition, to provide a clear 
illustration of regulatory text that 
embodies these criteria effectively, the 
EPA also wishes to provide an example 
of the regulatory provisions that the 
EPA employs in its own regulations to 
serve this purpose effectively and 
consistently with CAA requirements. 



The criteria that the EPA recommends 
for approvable affirmative defense 
provisions for excess emissions for 
malfunctions consistent with CAA 
requirements remain essentially the 
same as stated in the 1999 SSM 
Guidance.55 We repeat them here. Most 
importantly, a valid affirmative defense 
for excess emissions due to a 
malfunction can only be effective with 
respect to monetary penalties, not with 
respect to potential injunctive relief. 
Second, the affirmative defense should 
be limited only to malfunctions that are 
sudden, unavoidable, and 
unpredictable. Third, a valid affirmative 
defense provision must provide that the 
defendant has the burden of proof to 
demonstrate all of the elements of the 
defense to qualify. This demonstration 
has to occur in a judicial or 
administrative proceeding where the 
merits of the affirmative defense are 
independently and objectively 
evaluated. The specific criteria that the 
EPA recommends for an affirmative 
defense provision for malfunctions to be 
consistent with CAA requirements are: 



(1) The excess emissions were caused 
by a sudden, unavoidable breakdown of 
technology, beyond the control of the 
owner or operator; 



(2) The excess emissions (a) did not 
stem from any activity or event that 
could have been foreseen and avoided, 
or planned for, and (b) could not have 
been avoided by better operation and 
maintenance practices; 



(3) To the maximum extent 
practicable the air pollution control 
equipment or processes were 
maintained and operated in a matter 
consistent with good practice for 
minimizing emissions; 



(4) Repairs were made in an 
expeditious fashion when the operator 
knew or should have known that 
applicable emission limitations were 
being exceeded. Off-shift labor and 
overtime must have been utilized, to the 
extent practicable, to ensure that such 
repairs were made as expeditiously as 
practicable; 



(5) The amount and duration of the 
excess emissions (including any bypass) 
were minimized to the maximum extent 
practicable during periods of such 
emissions; 



(6) All possible steps were taken to 
minimize the impact of the excess 
emissions on ambient air quality; 



(7) All emission monitoring systems 
were kept in operation if at all possible; 



(8) The owner or operator’s actions in 
response to the excess emissions were 
documented by properly signed, 
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56 See, ‘‘National Emission Standards for 
Hazardous Air Pollutants From the Pulp and Paper 
Industry,’’ final rule, 77 FR 55698 (Sept. 11, 2012). 
Parameters for the affirmative defense are provided 
at p. 55712. 57 See, 1999 SSM Guidance at attachment p. 6. 



contemporaneous operating logs, or 
other relevant evidence; 



(9) The excess emissions were not 
part of a recurring pattern indicative of 
inadequate design, operation, or 
maintenance; and 



(10) The owner or operator properly 
and promptly notified the appropriate 
regulatory authority. 



One refinement to these 
recommendations from the 1999 SSM 
Guidance that should be highlighted is 
the EPA’s view concerning whether 
affirmative defenses should be provided 
in the SIP in the case of geographic 
areas and pollutants ‘‘where a single 
source or small group of sources has the 
potential to cause an exceedance of the 
NAAQS or PSD increments.’’ The EPA 
believes that such affirmative defenses 
may be permissible if there is no 
‘‘potential’’ for exceedances. Such 
provisions may also be permissible if 
the affirmative defense alternatively 
requires the source to make an 
affirmative after-the-fact showing that 
the excess emissions that resulted from 
the violations did not in fact cause an 
exceedance of the NAAQS or PSD 
increments. The EPA has previously 
approved such provisions as meeting 
CAA requirements on a case-by-case 
basis in specific actions on SIP 
submissions, and in this action proposes 
to continue that approach under proper 
facts and circumstances. 



In addition to the foregoing criteria for 
appropriate affirmative defense 
provisions, the EPA also recommends 
that air agencies consider the following 
regulatory language that the EPA is 
currently using for affirmative defense 
provisions when it issues new National 
Emissions Standards for Hazardous Air 
Pollutants (NESHAP) for purposes of 
CAA section 112.56 Air agencies may 
wish to adapt this sample regulatory 
text for their own affirmative defense 
provisions in SIPs. 



§ 63.456 Affirmative defense for violation of 
emission standards during malfunction. 



In response to an action to enforce the 
standards set forth in §§ 63.443(c) and (d), 
63.444(b) and (c), 63.445(b) and (c), 
63.446(c), (d), and (e), 63.447(b) or 
§ 63.450(d), the owner or operator may assert 
an affirmative defense to a claim for civil 
penalties for violations of such standards that 
are caused by malfunction, as defined at 40 
CFR 63.2. Appropriate penalties may be 
assessed, however, if the owner or operator 
fails to meet the burden of proving all of the 
requirements in the affirmative defense. The 



affirmative defense shall not be available for 
claims for injunctive relief. 



(a) To establish the affirmative defense in 
any action to enforce such a standard, the 
owner or operator must timely meet the 
reporting requirements in paragraph (b) of 
this section, and must prove by a 
preponderance of evidence that: 



(1) The violation: 
(i) Was caused by a sudden, infrequent, 



and unavoidable failure of air pollution 
control equipment, process equipment, or a 
process to operate in a normal or usual 
manner; and 



(ii) Could not have been prevented through 
careful planning, proper design, or better 
operation and maintenance practices; and 



(iii) Did not stem from any activity or event 
that could have been foreseen and avoided, 
or planned for; and 



(iv) Was not part of a recurring pattern 
indicative of inadequate design, operation, or 
maintenance; and 



(2) Repairs were made as expeditiously as 
possible when a violation occurred. Off-shift 
and overtime labor were used, to the extent 
practicable to make these repairs; and 



(3) The frequency, amount and duration of 
the violation (including any bypass) were 
minimized to the maximum extent 
practicable; and 



(4) If the violation resulted from a bypass 
of control equipment or a process, then the 
bypass was unavoidable to prevent loss of 
life, personal injury, or severe property 
damage; and 



(5) All possible steps were taken to 
minimize the impact of the violation on 
ambient air quality, the environment, and 
human health; and 



(6) All emissions monitoring and control 
systems were kept in operation if at all 
possible, consistent with safety and good air 
pollution control practices; and 



(7) All of the actions in response to the 
violation were documented by properly 
signed, contemporaneous operating logs; and 



(8) At all times, the affected source was 
operated in a manner consistent with good 
practices for minimizing emissions; and 



(9) A written root cause analysis has been 
prepared, the purpose of which is to 
determine, correct, and eliminate the primary 
causes of the malfunction and the violation 
resulting from the malfunction event at issue. 
The analysis shall also specify, using best 
monitoring methods and engineering 
judgment, the amount of any emissions that 
were the result of the malfunction. 



(b) Report. The owner or operator seeking 
to assert an affirmative defense shall submit 
a written report to the Administrator with all 
necessary supporting documentation, 
[showing] that it has met the requirements set 
forth in paragraph (a) of this section. This 
affirmative defense report shall be included 
in the first periodic compliance [report], 
deviation report, or excess emission report 
otherwise required after the initial 
occurrence of the violation of the relevant 
standard (which may be the end of any 
applicable averaging period). If such 
compliance [report], deviation report, or 
excess emission report is due less than 45 
days after the initial occurrence of the 
violation, the affirmative defense report may 



be included in the second compliance 
[report], deviation report, or excess emission 
report due after the initial occurrence of the 
violation of the relevant standard. 
(Punctuation adjusted) 



The EPA notes that this example 
regulatory text has some features that 
are not explicitly among the criteria 
recommended for SIP provisions in the 
SSM Policy, such as the requirement for 
a ‘‘root cause analysis’’ in subsection 
(a)(9) and an affirmative requirement to 
report the malfunction to the regulator 
by a set date and in a particular report, 
rather than merely a general duty to 
report the malfunction event to the 
regulator. The EPA considers such 
features useful because they serve 
important purposes related to the 
analysis, documentation, and 
memorialization of the facts concerning 
the malfunction, thereby facilitating 
better evaluation of the events and 
better evaluation of the source’s 
qualification for the affirmative defense. 
The EPA believes that these specific 
features would be very useful and thus 
recommends that they be included in 
SIP provisions for affirmative defenses. 
However, these features need not be 
required, so long as the SIP provision 
otherwise provides that the owner or 
operator of the source will: (i) Bear the 
burden of proof to establish that the 
elements of the affirmative defense have 
been met; and (ii) properly and 
promptly notify the appropriate 
regulatory authority about the 
malfunction. 



The EPA also wants to reiterate its 
views concerning appropriate 
affirmative defense provisions as they 
relate to malfunctions that occur during 
planned startup and shutdown and as 
they relate to startup and shutdown that 
occur as the result of or part of a 
malfunction. With respect to 
malfunctions that happen to occur 
during planned startup or shutdown, as 
the EPA articulated in the 1999 SSM 
Guidance, the excess emissions that 
occur as a result of the malfunction may 
be addressed by an appropriately drawn 
affirmative defense provision consistent 
with the recommended criteria for such 
provisions.57 By definition, the 
malfunction would have been sudden, 
unavoidable, and unpredictable, and the 
source could not have precluded the 
event by better source design, operation 
and maintenance. The EPA interprets 
the CAA to allow narrowly drawn 
affirmative defense provision in SIPs in 
such circumstances. 



Another question is how to treat the 
excess emissions that occur during a 
startup or shutdown that is necessitated 
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by the malfunction and are thus 
potentially components of the 
malfunction event. The EPA believes 
that drawing the distinction between 
what is directly caused by the 
malfunction itself and what is indirectly 
caused by the malfunction as a part of 
non-routine startup and shutdown must 
always be a case-specific enquiry, 
dependent upon the facts and 
circumstances of the specific event. It is 
foreseeable that a shutdown 
necessitated by a malfunction could be 
considered part of the malfunction 
event with the appropriate 
demonstration of the need to shut down 
differently than during a routine 
shutdown, during which a source 
should be expected to comply with 
applicable emission limitations. It is 
possible, however, that a routine 
shutdown may be achievable following 
a malfunction event, and a source 
should be expected to strive for this 
result. With respect to startups after a 
malfunction event, the EPA believes 
that such startups should not be 
considered part of the malfunction, 
because startups are within the control 
of the source. Malfunctions should have 
been resolved prior to startup, and the 
source should be designed, operated, 
and maintained so that it would meet 
emission limitations during startups. As 
a general matter, the EPA does not 
anticipate that there would be startups 
that would follow a malfunction that 
should be considered part of the 
malfunction event, but in this action the 
EPA is requesting that commenters 
address this issue if there could be 
circumstances that would justify such 
treatment. 



Finally, the EPA reiterates that an 
affirmative defense provision in a SIP 
cannot extend to direct federal 
regulations such as New Source 
Performance Standards (NSPS) or 
NESHAP that the air agency may elect 
to adopt into its SIP, or to incorporate 
by reference into its SIP in order to 
receive delegation of federal authority. 
To the extent that any affirmative 
defense is warranted during 
malfunctions for these technology-based 
standards, the federal standards 
contained in the EPA’s regulations 
already specify the appropriate 
affirmative defense. No additional or 
different affirmative defense provision 
applicable through a SIP provision 
would be warranted or appropriate. 



C. Affirmative Defense Provisions 
During Periods of Startup and 
Shutdown 



The EPA’s evaluation of the Petition 
indicates that revisions to the SSM 
Policy are necessary with respect to 



affirmative defense provisions during 
startup and shutdown periods. In the 
1999 SSM Guidance, the EPA explicitly 
discussed the possibility of affirmative 
defenses in the context of startup and 
shutdown, and provided recommended 
criteria to ensure that any such 
affirmative defense provisions in a SIP 
submission would be appropriately 
narrowly drawn to comply with CAA 
requirements. As with affirmative 
defense provisions for malfunctions, the 
EPA then believed that achieving a 
balance between the requirement of the 
statute for emission limitations that 
apply continuously and the possibility 
that not all sources can comply 100 
percent of the time justified such 
affirmative defenses during startup and 
shutdown as a means of providing some 
flexibility while still supporting the 
overall objectives of the CAA. 



Review of the Petition and 
reconsideration of this question in light 
of recent case law concerning emission 
limitations and affirmative defenses has 
caused the EPA to alter its view on the 
appropriateness of affirmative defenses 
applicable to planned events such as 
startup and shutdown. The EPA 
believes that sources should be 
designed, maintained, and operated in 
order to comply with applicable 
emission limitations during normal 
operations. By definition, planned 
events such as startup and shutdown are 
phases of normal source operation. 
Because these events are modes of 
normal operation, the EPA believes that 
sources should be expected to comply 
with applicable emission limitations 
during such events. 



Unlike malfunctions, startup and 
shutdown are not unexpected events 
and are not events that are beyond the 
control of the owner or operator of the 
source. Also unlike malfunctions, it is 
possible for the source to anticipate the 
amount of emissions during startup and 
shutdown, to take appropriate steps to 
limit those emissions as needed, and to 
remain in continuous compliance. In 
the event that a source in fact cannot 
comply with the otherwise applicable 
emission limitations during normal 
modes of source operation due to 
technological limitations, then it may be 
appropriate for the state to provide 
special emission limitations or control 
measures that apply to the source 
during startup and shutdown. 



The EPA acknowledges that the 
availability of an affirmative defense for 
planned startup and shutdown as 
contemplated in the 1999 SSM 
Guidance may have provided extra 
incentive for sources to take extra 
precautions to minimize emissions 
during startup and shutdown in order to 



be eligible for the affirmative defense in 
the event of a violation. However, 
sources should not need extra incentive 
to comply during normal modes of 
operation such as startup and 
shutdown, as they should be designed, 
operated, and maintained in order to 
comply with applicable emission 
limitations at all times, and certainly 
during planned and predictable events. 
By logical extension, the theory that an 
affirmative defense should be available 
during planned startup and shutdown 
could apply to all phases of normal 
source operation, which would not be 
appropriate. 



The EPA believes that providing 
affirmative defenses for violations that 
occur as a result of planned events 
within the control of the owner or 
operator of the source is inconsistent 
with the requirements of CAA sections 
113 and 304, which provide for 
potential civil penalties for violations of 
SIP requirements. The distinction that 
makes affirmative defenses appropriate 
for malfunctions is that by definition 
those events are unforeseen and could 
not have been avoided by the owner or 
operator of the source, and the owner or 
operator of the source will have taken 
steps to prevent the violation and to 
minimize the effects of the violation 
after it occurs. In such circumstances, 
the EPA interprets the CAA to allow 
narrowly drawn affirmative defense 
provisions that may shield owners or 
operators of sources from civil penalties, 
when their conduct justifies this relief. 



Such is not the case with planned and 
predictable events, such as startup and 
shutdown, during which the owners or 
operators of sources should be expected 
to comply with applicable emission 
limitations and should not be accorded 
relief from civil penalties if they fail to 
do so. Providing an affirmative defense 
for monetary penalties for violations 
that result from planned events is 
inconsistent with the basic premise that 
the excess emissions were beyond the 
control of the owner or operator of the 
source and thus is diametrically 
opposed to the intended purpose of 
such an affirmative defense to 
encourage better compliance even by 
sources for which 100-percent 
compliance is not possible. The EPA 
notes that enforcement discretion may 
still be warranted in such 
circumstances, but the elimination of 
potential civil penalties is not 
appropriate. For these reasons, the EPA 
is proposing to rescind its prior 
interpretation of the CAA that would 
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58 In accordance with CAA section 113(e), sources 
retain the ability to seek lower monetary penalties 
through the factors provided for consideration in 
administrative or judicial enforcement proceedings. 
In this context, for example, a violating source 
could argue that factors such as good faith efforts 
to comply should reduce otherwise applicable 
statutory penalties. 



59 See, 40 CFR sections 70.1–70.12; 40 CFR 
sections 71.1–71.27. 



60 See, 40 CFR 70.6(g); 40 CFR 71.6(g). The EPA 
also notes that states are not required to adopt the 
‘‘emergency provision’’ contained in 40 CFR 70.6(g) 
into their state operating permit programs, and 
many states have chosen not to do so. See, e.g., 
‘‘Clean Air Act Full Approval of Partial Operating 
Permit Program; Allegheny County; Pennsylvania; 
Direct final rule,’’ 66 FR 55112 at 55113 (Nov. 1, 
2001). 



61 See, 40 CFR 70.6(g)(1); 40 CFR 71.6(g)(1). 



62 1999 SSM Guidance at Attachment p. 1 and 
footnote 6. The term ‘‘malfunction’’ means ‘‘a 
sudden and unavoidable breakdown of process or 
control equipment.’’ The malfunction events that 
may be suitable for an affirmative defense are those 
that are ‘‘caused by circumstances entirely beyond 
the control of the owner or operator.’’ The EPA 
notes that by definition emergencies do not include 
normal source operation such as startup, shutdown, 
or maintenance. 



63 40 CFR 70.6(g)(3); 40 CFR 71.6(g)(3). 



64 See, e.g., Petition at 24. The Petitioner 
identified a provision in the Arkansas SIP that 
appears to be closely modeled on 40 CFR 70.6(g). 



65 1999 SSM Guidance at Attachment pp. 3–4. 
66 1999 SSM Guidance at Attachment p. 3. 



allow affirmative defense provisions 
during planned startup and shutdown.58 



D. Relationship Between SIP Provisions 
and Title V Regulations 



The EPA’s review of the Petition has 
highlighted an area of potential 
ambiguity or conflict between the SSM 
Policy applicable to SIP provisions and 
the EPA’s regulations applicable to title 
V permit provisions. The EPA has 
promulgated regulations in 40 CFR part 
70 applicable to state operating permit 
programs and in 40 CFR part 71 
applicable to federal operating permit 
programs.59 Under each set of 
regulations, the EPA has provided that 
permits may contain, at the permitting 
authority’s discretion, an ‘‘emergency 
provision.’’ 60 The relationship between 
such an ‘‘emergency provision’’ in a 
permit applicable to a source and the 
SIP provisions applicable to the same 
source with respect to excess emissions 
during a malfunction event warrants 
explanation. 



The regulatory parameters applicable 
to such emergency provisions in 
operating permits are the same for both 
state operating permit programs 
regulations and the federal operating 
permit program regulations. The 
definition of emergency is identical in 
the regulations for each program: 



An ‘‘emergency’’ means any situation 
arising from sudden and reasonably 
unforeseeable events beyond the control of 
the source, including acts of God, which 
situation requires immediate corrective 
action to restore normal operation, and that 
causes the source to exceed a technology- 
based emission limitation under the permit, 
due to unavoidable increases in emissions 
attributable to the emergency. An emergency 
shall not include noncompliance to the 
extent caused by improperly designed 
equipment, lack of preventative maintenance, 
careless or improper operation or operator 
error.61 



Thus, the definition of ‘‘emergency’’ in 
these title V regulations is similar to the 
concept of ‘‘malfunctions’’ in the EPA’s 



SSM Policy for SIP provisions, but it 
uses somewhat different terminology 
concerning the nature of the event and 
restricts the qualifying exceedances to 
‘‘technology-based’’ emission 
limitations.62 Some SIP provisions may 
also be ‘‘technology-based’’ emission 
limitations and thus this terminology in 
the operating permit regulations may 
engender some potential inconsistency 
with the SSM Policy. 



If there is an emergency event meeting 
the regulatory definition, then the EPA’s 
regulations for operating permits 
provide that the source can assert an 
‘‘affirmative defense’’ to enforcement for 
noncompliance with technology-based 
standards during the emergency event. 
In order to establish the affirmative 
defense, the regulations place the 
burden of proof on the source to 
demonstrate through specified forms of 
evidence that: 



(i) An emergency occurred and that 
the permittee can identify the cause(s) 
of the emergency; 



(ii) The permitted facility was at the 
time being properly operated; 



(iii) During the period of the 
emergency the permittee took all 
reasonable steps to minimize levels of 
emissions that exceeded the emission 
standards, or other requirements in the 
permit; and 



(iv) The permittee submitted notice of 
the emergency to the permitting 
authority within 2 working days of the 
time when emission limitations were 
exceeded due to the emergency. This 
notice fulfills the requirement of either 
paragraph 40 CFR 70.6(a)(3)(iii)(B) or 40 
CFR 71.6(a)(3)(iii)(B). This notice must 
contain a description of the emergency, 
any steps taken to mitigate emissions, 
and corrective actions taken.63 



The Petitioner did not directly request 
that the EPA evaluate the existing 
regulatory provisions applicable to 
operating permits in 40 CFR part 70 and 
40 CFR part 71, and the EPA is not 
revising those provisions in this action. 
However, the Petitioner did identify a 
number of specific SIP provisions that 
indirectly relate to this issue because 
the state may have modeled its SIP 
provision, at least in part, on the EPA’s 



operating permit regulations.64 In those 
instances, the state in question 
presumably intended to create an 
affirmative defense applicable during 
malfunctions appropriate for SIP 
provisions, but by using the terminology 
used in the operating permit 
regulations, the state has created 
provisions that are not permissible in 
SIPs. 



The elements for the affirmative 
defense in the title V permit regulations 
are similar to the criteria recommended 
in the SSM Policy for SIP provisions 
applicable to malfunctions. However, 
the elements for the affirmative defense 
provisions in operating permits do not 
explicitly include some of the criteria 
that the EPA believes are necessary in 
order to make such a provision 
appropriate in a SIP provision. For 
example, the EPA recommends that 
approvable SIP provisions include an 
affirmative duty for the source to 
establish that the malfunction was ‘‘not 
part of a recurring pattern indicative of 
inadequate design, operation, or 
maintenance.’’ 65 In addition, the 
regulations applicable to operating 
permits use somewhat different 
terminology for the elements of the 
defense, such as providing that the 
emergencies were ‘‘sudden and 
reasonably unforeseeable events beyond 
the control of the source,’’ whereas the 
EPA’s SSM Policy describes 
malfunctions as events that ‘‘did not 
stem from any activity or event that 
could have been foreseen and avoided, 
or planned for.’’ 66 Again, the use of 
somewhat different terminology about 
the elements the source must establish 
in order to qualify for an affirmative 
defense may engender some potential 
inconsistency with the EPA’s SSM 
Policy. 



Although the differing regulatory 
terminology with respect to the nature 
of the event or the elements necessary 
to establish an affirmative defense may 
not ultimately be significant in practical 
application in a given enforcement 
action, there are two additional ways in 
which incorporation of the text of the 
regulatory provisions in 40 CFR 70.6(g) 
and 40 CFR 71.6(g) into a SIP is 
potentially more directly in conflict 
with the SSM Policy. First, these 
provisions do not explicitly limit the 
affirmative defense only to civil 
penalties available under the CAA for 
violations of emission limitations. Each 
provision states only that an 
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67 40 CFR 70.6(g)(2); 40 CFR 71.6(g)(2). 
68 Because title V requires that a source have a 



permit that ‘‘assure[s] compliance with applicable 
[CAA] requirements,’’ CAA section 504(a), it 
follows that the title V emergency provision itself 
can best be read to provide only an affirmative 
defense against civil penalties and not against 
injunctive relief. See also, ‘‘National Emission 
Standards for Hazardous Air Pollutant Emissions 
for Primary Lead Processing; Final Rule,’’ 76 FR 
70834 at 70838/2 (Nov. 15, 2011) (explaining why 
limiting affirmative defenses to civil penalties 
conforms with the purposes of the CAA and 
existing case law). 



69 40 CFR 70.6(g)(5); 40 CFR 71.6(g)(5). 
70 1999 SSM Guidance at Attachment p. 3, 



footnote 6. The EPA explained that to the extent a 
state elected to include federal technology-based 
standards into its SIP, such as NSPS or NESHAPs, 
the standards should not deviate from those 
standards as promulgated. Because the EPA has 
already taken into account technological limitations 
in setting the standards, additional exemptions or 
affirmative defenses would be inappropriate. 



71 See, ‘‘Finding of Substantial Inadequacy of 
Implementation Plan; Call for Utah State 
Implementation Plan Revision,’’ 74 FR 21639 (Apr. 
18, 2011) (the EPA issued a SIP call because, inter 
alia, the SIP provision applied to NSPS and 
NESHAP); US Magnesium, LLC v. EPA, 690 F.3d 
1157 (10th Cir. 2012) (upholding the SIP call). 



‘‘emergency constitutes an affirmative 
defense to an action brought for 
noncompliance’’ if the source proves 
that it meets the conditions for the 
affirmative defense.67 Given this lack of 
an explicit limitation, it could be argued 
that SIP provisions that copy the 
wording of 40 CFR 70.6(g) and 40 CFR 
71.6(g) are not limited to civil 
penalties.68 Such a reading would be 
inconsistent with the EPA’s view that 
affirmative defenses in SIP provisions 
are only consistent with the CAA if they 
apply to civil penalties and not to 
injunctive relief. The EPA believes it is 
essential for SIPs to ensure that 
injunctive relief is available should a 
court determine that such relief is 
necessary to prevent excess emissions in 
the future. 



Second, these operating permit 
regulatory provisions state that they are 
‘‘in addition to any emergency or upset 
provision contained in any applicable 
requirement.’’ 69 The EPA’s view is that 
federal technology-based standards 
already include the appropriate 
affirmative defense provisions, if any, 
and that creation of additional 
affirmative defenses via a SIP provision 
is impermissible.70 Thus, SIP provisions 
that add to or alter the terms of any 
federal technology-based standards 
would be substantially inadequate to 
meet CAA requirements.71 



In this action, the EPA is taking action 
to evaluate the specific SIP provisions 
identified in the Petition and is 
proposing to make a finding of 
substantial inadequacy and to issue a 
SIP call for those SIP provisions that 
include features that are inappropriate 



for SIPs, regardless of whether those 
provisions contain terms found in other 
regulations. First, consistent with its 
longstanding interpretation of the CAA 
with respect to SIP requirements, the 
EPA believes that approvable 
affirmative defenses in a SIP provision 
can only apply to civil penalties, not to 
injunctive relief. Second, approvable 
affirmative defenses in a SIP provision 
should reflect the recommended criteria 
in the EPA’s SSM Policy to assure that 
sources only assert affirmative defenses 
in appropriately narrow circumstances. 
Third, approvable affirmative defenses 
in a SIP provision cannot operate to 
create different or additional defenses 
from those that are provided in 
underlying federal technology-based 
emission limitations, such as NSPS or 
NESHAP. SIPs are comprised of 
emission limitations that are intended to 
provide for attainment and maintenance 
of the NAAQS, protection of PSD 
increments, protection of visibility, and 
other CAA objectives. Thus, the EPA 
believes that only narrowly drawn 
affirmative defense provisions, as 
recommended in its SSM Policy, are 
consistent with these overarching SIP 
requirements of the CAA. 



E. Intended Effect of the EPA’s Action 
on the Petition 



As in the 2001 SSM Guidance, the 
EPA is endeavoring to be particularly 
clear about the intended effect of its 
proposed action on the Petition, of its 
proposed clarifications and revisions to 
the SSM Policy, and ultimately of its 
final action on the Petition. 



First, the EPA only intends its actions 
on the larger policy or legal issues 
raised by the Petitioner to inform the 
public of the EPA’s current views on the 
requirements of the CAA with respect to 
SIP provisions related to SSM events. 
Thus, for example, the EPA’s proposed 
disapproval of the Petitioner’s request 
that the EPA disallow all affirmative 
defense provisions for excess emissions 
during malfunctions is intended to 
convey that the EPA has not changed its 
views that such provisions can be 
consistent with CAA requirements for 
SIPs with respect to malfunctions. In 
this fashion, the EPA’s action on the 
Petition provides updated guidance 
relevant to future SIP actions. 



Second, the EPA only intends its 
actions on the specific existing SIP 
provisions identified in the Petition to 
be applicable to those provisions. The 
EPA does not intend its action on those 
specific provisions to alter the current 
status of any other existing SIP 
provisions relating to SSM events. The 
EPA must take later rulemaking actions, 
if necessary, in order to evaluate any 



comparable deficiencies in other 
existing SIP provisions that may be 
inconsistent with the requirements of 
the CAA. Again, however, the EPA’s 
actions on the Petition provide updated 
guidance on the types of SIP provisions 
that it believes would be consistent with 
CAA requirements in future rulemaking 
actions. 



Third, the EPA does not intend its 
action on the Petition to affect existing 
permit terms or conditions regarding 
excess emissions during SSM events 
that reflect previously approved SIP 
provisions. In the event that the EPA 
finalizes a proposed finding of 
substantial inadequacy and a SIP call for 
a given state, the state will have time to 
revise its SIP in response to the SIP call 
through the necessary state and federal 
administrative process. Thereafter, any 
needed revisions to existing permits 
will be accomplished in the ordinary 
course as the state issues new permits 
or reviews and revises existing permits. 
The EPA does not intend the issuance 
of a SIP call to have automatic impacts 
on the terms of any existing permit. 



Fourth, the EPA does not intend its 
action on the Petition to alter the 
emergency defense provisions at 40 CFR 
70.6(g) and 40 CFR 71.6(g), i.e., the title 
V regulations pertaining to ‘‘emergency 
provisions’’ permissible in title V 
operating permits. The EPA’s 
regulations applicable to title V 
operating permits may only be changed 
through appropriate rulemaking 
procedures and existing permit terms 
may only be changed through 
established permitting processes. 



Fifth, the EPA does not intend its 
interpretations of the requirements of 
the CAA in this action on the Petition 
to be legally dispositive with respect to 
any particular current enforcement 
proceedings in which a violation of SIP 
emission limitations is alleged to have 
occurred. The EPA handles enforcement 
matters by assessing each situation, on 
a case-by-case basis, to determine the 
appropriate response and resolution. 
For purposes of alleged violations of SIP 
provisions, however, the terms of the 
applicable SIP provision will continue 
to govern until that provision is revised 
following the appropriate process for 
SIP revisions, as required by the CAA. 



Finally, the EPA does intend that the 
final notice for this action after 
considering public comments will 
embody its most current SSM Policy, 
reflecting the EPA’s interpretation of 
CAA requirements applicable to SIP 
provisions related to excess emissions 
during SSM events. In this regard, the 
EPA is proposing to add to and clarify 
its prior statements in the 1999 SSM 
Guidance and to make the specific 
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72 The EPA also has other discretionary authority 
to address incorrect SIP provisions, such as the 
authority in CAA section 110(k)(6) for the EPA to 
correct errors in prior SIP approvals. The authority 
in CAA section 110(k)(5) and CAA section 110(k)(6) 
can sometimes overlap and offer alternative 
mechanisms to address problematic SIP provisions. 
In this instance, the EPA believes that the 
mechanism provided by CAA section 110(k)(5) is 
the better approach, because using the mechanism 
of the CAA section 110(k)(6) error correction would 
eliminate the affected emission limitations from the 
SIP potentially leaving no emission limitation in 
place, whereas the mechanism of the CAA section 
110(k)(5) SIP call will keep the provisions in place 
during the pendency of the state’s revision of the 
SIP and the EPA’s action on that revision. In the 
case of provisions that include impermissible 
automatic exemptions or discretionary exemptions, 
the EPA believes that retention of the existing SIP 
provision is preferable to the absence of the 
provision in the interim. 



73 See, e.g., Michigan v. EPA, 213 F.3d 663 (D.C. 
Cir. 2000) (upholding the ‘‘NOX SIP Call’’ to states 
requiring revisions to previously approved SIPs 
with respect to ozone transport and section 
110(a)(20)(D)(i)(I)); ‘‘Action to Ensure Authority To 
Issue Permits Under the Prevention of Significant 
Deterioration Program to Sources of Greenhouse 
Gas Emissions: Finding of Substantial Inadequacy 
and SIP Call; Final Rule,’’ 75 FR 77698 (Dec. 13, 
2010) (the EPA issued a SIP call to 13 states because 
the endangerment finding for GHGs meant that 
these previously approved SIPs were substantially 
inadequate because they did not provide for the 
regulation of GHGs in the PSD permitting programs 
of these states as required by CAA section 
110(a)(2)(C) and section 110(a)(2)(J)); ‘‘Finding of 
Substantial Inadequacy of Implementation Plan; 
Call for Utah State Implementation Plan Revision,’’ 
74 FR 21639 (Apr. 18, 2011) (the EPA issued a SIP 
call to rectify SIP provisions dating back to 1980). 



74 See, e.g., ‘‘Finding of Significant Contribution 
and Rulemaking for Certain States in the Ozone 
Transport Assessment Group Region for Purposes of 
Reducing Regional Transport of Ozone,’’ 63 FR 
57356 (Oct. 27, 1998) (the EPA issued a SIP call to 
23 states requiring them to rectify the failure to 
address interstate transport of pollutants as required 
by section 110(a)(2)(D); ‘‘Finding of Substantial 
Inadequacy of Implementation Plan; Call for Utah 
State Implementation Plan Revision,’’ 74 FR 21639 
(Apr. 18, 2011) (the EPA issued a SIP call to one 
state requiring it to rectify several very specific SIP 
provisions). 



changes to that guidance as discussed in 
this action. Thus, the final notice for 
this action will constitute the EPA’s 
SSM Policy on a going-forward basis. 



VIII. Legal Authority, Process, and 
Timing for SIP Calls 



A. SIP Call Authority Under Section 
110(k)(5) 



1. General Statutory Authority 



The CAA provides a mechanism for 
the correction of flawed SIPs, under 
CAA section 110(k)(5), which provides: 



(5) Calls for plan revisions 
Whenever the Administrator finds that the 



applicable implementation plan for any area 
is substantially inadequate to attain or 
maintain the relevant national ambient air 
quality standards, to mitigate adequately the 
interstate pollutant transport described in 
section [176A] of this title or section [184] of 
this title, or to otherwise comply with any 
requirement of [the Act], the Administrator 
shall require the State to revise the plan as 
necessary to correct such inadequacies. The 
Administrator shall notify the State of the 
inadequacies and may establish reasonable 
deadlines (not to exceed 18 months after the 
date of such notice) for the submission of 
such plan revisions. 



By its explicit terms, this provision 
authorizes the EPA to find that a state’s 
existing SIP is ‘‘substantially 
inadequate’’ to meet CAA requirements 
and, based on that finding, to ‘‘require 
the State to revise the [SIP] as necessary 
to correct such inadequacies.’’ This type 
of action is commonly referred to as a 
‘‘SIP call.’’ 72 



Significantly, CAA section 110(k)(5) 
explicitly authorizes the EPA to issue a 
SIP call ‘‘whenever’’ the EPA makes a 
finding that the existing SIP is 
substantially inadequate, thus providing 
authority for the EPA to take action to 
correct existing inadequate SIP 
provisions even long after their initial 
approval, or even if the provisions only 
become inadequate due to subsequent 



events.73 The statutory provision is 
worded in the present tense, giving the 
EPA authority to rectify any deficiency 
in a SIP that currently exists, regardless 
of the fact that the EPA previously 
approved that particular provision in 
the SIP and regardless of when that 
approval occurred. 



It is also important to emphasize that 
CAA section 110(k)(5) expressly directs 
the EPA to take action if the SIP 
provision is substantially inadequate 
not just for purposes of attainment or 
maintenance of the NAAQS, but also for 
purposes of ‘‘any requirement’’ of the 
CAA. The EPA interprets this reference 
to ‘‘any requirement’’ of the CAA on its 
face to authorize reevaluation of an 
existing SIP provision for compliance 
with those statutory and regulatory 
requirements that are germane to the SIP 
provision at issue. Thus, for example, a 
SIP provision that is intended to be an 
‘‘emission limitation’’ for purposes of a 
nonattainment plan for purposes of the 
1997 PM2.5 NAAQS must meet various 
applicable statutory and regulatory 
requirements, including requirements of 
CAA section 110(a)(2)(A) such as 
enforceability, the definition of the term 
‘‘emission limitation’’ in CAA section 
302(k), the level of emissions control 
required to constitute a ‘‘reasonably 
available control measure’’ in CAA 
section 172(c)(1), and the other 
applicable requirements of the 
implementation regulations for the 1997 
PM2.5 NAAQS. Failure to meet any of 
those applicable requirements could 
constitute a substantial inadequacy 
suitable for a SIP call, depending upon 
the facts and circumstances. By contrast, 
that same SIP provision should not be 
expected to meet specifications of the 
CAA that are completely irrelevant for 
its intended purpose, such as the 
unrelated requirement of CAA section 
110(a)(2)(G) that the state have general 
legal authority comparable to CAA 
section 303 for emergencies. 



Use of the term ‘‘any requirement’’ in 
CAA section 110(k)(5) also reflects the 



fact that SIP provisions could be 
substantially inadequate for widely 
differing reasons. One provision might 
be substantially inadequate because it 
fails to prohibit emissions that 
contribute to violations of the NAAQS 
in downwind areas many states away. 
Another provision, or even the same 
provision, could be substantially 
inadequate because it also infringes on 
the legal right of members of the public 
who live adjacent to the source to 
enforce the SIP. Thus, the EPA has 
previously interpreted CAA section 
110(k)(5) to authorize a SIP call to 
rectify SIP inadequacies of various 
kinds, both broad and narrow in terms 
of the scope of the SIP revisions 
required.74 On its face, CAA section 
110(k)(5) authorizes the EPA to take 
action with respect to SIP provisions 
that are substantially inadequate to meet 
any CAA requirements, including 
requirements relevant to the proper 
treatment of excess emissions during 
SSM events. 



An important baseline question is 
whether a given deficiency renders the 
SIP provision ‘‘substantially 
inadequate.’’ The EPA notes that the 
term ‘‘substantially inadequate’’ is not 
defined in the CAA. Moreover, CAA 
section 110(k)(5) does not specify a 
particular form of analysis or 
methodology that the EPA must use to 
evaluate SIP provisions for substantial 
inadequacy. Thus, under Chevron step 
2, the EPA is authorized to interpret this 
provision reasonably, consistent with 
the provisions of the CAA. In addition, 
the EPA is authorized to exercise its 
discretion in applying this provision to 
determine whether a given SIP 
provision is substantially inadequate. 
To the extent that the term 
‘‘substantially inadequate’’ is 
ambiguous, the EPA believes that it is 
reasonable to interpret the term in light 
of the specific purposes for which the 
SIP provision at issue is required, and 
thus whether the provision meets the 
fundamental CAA requirements 
applicable to such a provision. 



The EPA does not interpret CAA 
section 110(k)(5) to require a showing 
that the effect of a SIP provision that is 
facially inconsistent with CAA 
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75 See, US Magnesium, LLC v. EPA, 690 F.3d 1157 
(10th Cir. 2012) (upholding the EPA’s interpretation 
of section 110(k)(5) to authorize a SIP call when the 
SIP provisions are inconsistent with CAA 
requirements). 



76 The EPA notes that the GHG SIP call did not 
require ‘‘proof’’ that the failure of a state to address 
GHGs in a given PSD permit ‘‘caused’’ 
particularized environmental impacts; it was 
sufficient that the state’s SIP fails to meet the 
current fundamental legal requirements for 
regulation of GHGs in accordance with the CAA. 
See, ‘‘Action to Ensure Authority To Issue Permits 
Under the Prevention of Significant Deterioration 
Program to Sources of Greenhouse Gas Emissions: 
Finding of Substantial Inadequacy and SIP Call; 
Final Rule,’’ 75 FR 77698 (Dec. 13, 2010). 



77 See, ‘‘Finding of Substantial Inadequacy of 
Implementation Plan; Call for Utah State 
Implementation Plan Revision,’’ 74 FR 21639 at 
21641 (Apr. 18, 2011); see also, US Magnesium, LLC 
v. EPA, 690 F.3d 1157, 1168 (10th Cir. 2012) 
(upholding the EPA’s interpretation of section 
110(k)(5) to authorize a SIP call when the state’s SIP 
provision worded so that state decisions whether a 
given excess emissions event constituted a violation 
interfered with enforcement by the EPA or citizens 
for such event). 



78 Courts have on occasion interpreted SIP 
provisions to limit the EPA’s enforcement authority 
as a result of ambiguous SIP provisions. See, e.g., 
U.S. v. Ford Motor Co., 736 F.Supp. 1539 (W.D. Mo. 
1990) and U.S. v. General Motors Corp., 702 F. 
Supp. 133 (N.D. Texas 1988) (the EPA could not 
pursue enforcement of SIP emission limitations 
where states had approved alternative emission 
limitations under procedures the EPA had approved 
in the SIP); Florida Power & Light Co. v. Costle, 650 
F.2d 579, 588 (5th Cir. 1981) (the EPA to be 
accorded no discretion in interpreting state law). 
The EPA does not agree with the holdings of these 
cases, but they illustrate why it is reasonable to 
eliminate any uncertainty about enforcement 
authority by requiring a state to remove or revise 
a SIP provision that could be read in a way 
inconsistent with the requirements of the CAA. 



79 See, US Magnesium, LLC v. EPA, 690 F.3d 
1157, 1170 (10th Cir. 2012) (upholding the EPA’s 
use of SIP call authority in order to clarify language 
in the SIP that could be read to violate the CAA, 
even if a court has not yet interpreted the language 
in that way). 



requirements is causally connected to a 
particular adverse impact. For example, 
the plain language of CAA section 
110(k)(5) does not require direct causal 
evidence that excess emissions have 
occurred during a specific malfunction 
at a specific source and have literally 
caused a violation of the NAAQS in 
order to conclude that the SIP provision 
is substantially inadequate.75 A SIP 
provision that purports to exempt a 
source from compliance with applicable 
emission limitations during SSM events, 
contrary to the requirements of the CAA 
for continuous emission limitations, 
does not become legally permissible 
merely because there is not definitive 
evidence that any excess emissions have 
resulted from the exemption and have 
literally caused a specific NAAQS 
violation.76 



Similarly, the EPA does not interpret 
CAA section 110(k)(5) to require direct 
causal evidence that a SIP provision that 
improperly undermines enforceability 
of the SIP has resulted in a specific 
failed enforcement attempt by any party. 
A SIP provision that has the practical 
effect of barring enforcement by the EPA 
or through a citizen suit, either because 
it would bar enforcement if an air 
agency elects to grant a discretionary 
exemption or to exercise its own 
enforcement discretion, is inconsistent 
with fundamental requirements of the 
CAA.77 Such a provision also does not 
become legally permissible merely 
because there is not definitive evidence 
that the state’s action literally 
undermined a specific attempted 
enforcement action by other parties. 
Indeed, the EPA notes that these 
impediments to effective enforcement 
likely have a chilling effect on potential 
enforcement in general. The possibility 



for effective enforcement of emission 
limitations in SIPs is itself an important 
principle of the CAA, as embodied in 
CAA sections 113 and 304. 



The EPA’s interpretation of CAA 
section 110(k)(5) is that the fundamental 
integrity of the CAA’s SIP process and 
structure are undermined if emission 
limitations relied upon to meet CAA 
requirements related to protection of 
public health and the environment can 
be violated without potential recourse. 
For example, the EPA does not believe 
that it is authorized to issue a SIP call 
to rectify an impermissible automatic 
exemption provision only after a 
violation of the NAAQS has occurred, or 
only if that NAAQS violation can be 
directly linked to the excess emissions 
that resulted from the impermissible 
automatic exemption by a particular 
source on a particular day. If the SIP 
contains a provision that is inconsistent 
with fundamental requirements of the 
CAA, that renders the SIP provision 
substantially inadequate. 



The EPA notes that CAA section 
110(k)(5) can also be an appropriate tool 
to address ambiguous SIP provisions 
that could be read by a court in a way 
that would violate the requirements of 
the CAA. For example, if an existing SIP 
provision concerning the state’s exercise 
of enforcement discretion is sufficiently 
ambiguous that it could be construed to 
preclude enforcement by the EPA or 
through a citizen suit if the state elects 
to deem a given SSM event not a 
violation, then that could render the 
provision substantially inadequate by 
interfering with the enforcement 
structure of the CAA.78 If a court could 
construe the ambiguous SIP provision to 
bar enforcement, the EPA believes that 
it may be appropriate to take action to 
eliminate that uncertainty by requiring 
the state to revise the ambiguous SIP 
provision. Under such circumstances, it 
may be appropriate for the EPA to issue 
a SIP call to assure that the SIP 
provisions are sufficiently clear and 



consistent with CAA requirements on 
their face.79 



In this instance, the Petition raised 
questions concerning the adequacy of 
existing SIP provisions that pertain to 
the treatment of excess emissions during 
SSM events. The SIP provisions 
identified by the Petitioner generally fall 
into four major categories: (i) Automatic 
exemptions; (ii) exemptions as a result 
of director’s discretion; (iii) provisions 
that appear to bar enforcement by the 
EPA or through a citizen suit if the state 
decides not to enforce through exercise 
of enforcement discretion; and (iv) 
affirmative defense provisions that 
appear to be inconsistent with the CAA 
and the EPA’s SSM Policy. The EPA 
believes that each of these types of SIP 
deficiency potentially justifies a SIP call 
pursuant to CAA section 110(k)(5), if the 
SIP provision is as the Petitioner 
describes it. 



2. Substantial Inadequacy of Automatic 
Exemptions 



The EPA believes that SIP provisions 
that provide an automatic exemption 
from otherwise applicable emission 
limitations are substantially inadequate 
to meet CAA requirements. A typical 
SIP provision that includes an 
impermissible automatic exemption 
would provide that a source has to meet 
a specific emission limitation, except 
during startup, shutdown, and 
malfunction, and by definition any 
excess emissions during such events 
would not be violations and thus there 
could be no enforcement based on those 
excess emissions. The EPA’s 
interpretation of CAA requirements for 
SIP provisions has been reiterated 
multiple times through the SSM Policy 
and actions on SIP submissions that 
pertain to this issue. The EPA’s 
longstanding view is that SIP provisions 
that include automatic exemptions for 
excess emissions during SSM events, 
such that the excess emissions during 
those events are not considered 
violations of the applicable emission 
limitations, do not meet CAA 
requirements. Such exemptions 
undermine the protection of the NAAQS 
and PSD increments and fail to meet 
other fundamental requirements of the 
CAA. 



The EPA interprets CAA sections 
110(a)(2)(A) and 110(a)(2)(C) to require 
that SIPs contain ‘‘emission limitations’’ 
to meet CAA requirements. Pursuant to 
CAA section 302(k), those emission 
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80 The EPA notes that problematic ‘‘director’s 
discretion’’ provisions are not limited only to those 
that purport to authorize alternative emission 
limitations from those required in a SIP. Other 
problematic director’s discretion provisions could 
include those that purport to provide for 
discretionary changes to other substantive 
requirements of the SIP, such as applicability, 
operating requirements, recordkeeping 
requirements, monitoring requirements, test 
methods, and alternative compliance methods. 



81 Section 110(i) of the Act states that ‘‘no order, 
suspension, plan revision or other action modifying 
any requirement of an applicable implementation 
plan may be taken with respect to any stationary 
source by the State or by the Administrator’’ except 
in compliance with the CAA’s requirements for 
promulgation or revision of a plan, with limited 
exceptions. See, e.g., ‘‘Approval and Disapproval 
and Promulgation of Air Quality Implementation 
Plans; Colorado; Revisions to Regulation 1; Notice 
of proposed rulemaking,’’ 75 FR 42342 at 42344 
(July 21, 2010) (proposing to disapprove ‘‘director 
discretion’’ provisions as inconsistent with CAA 
requirements and noting that ‘‘[s]ection 110(i) 
specifically prohibits States, except in certain 
limited circumstances, from taking any action to 
modify any requirement of a SIP with respect to any 
stationary source, except through a SIP revision’’), 
finalized as proposed at 76 FR 4540 (Jan. 26, 2011); 
‘‘Corrections to the California State Implementation 
Plan,’’ 69 FR 67062 at 67063 (Nov. 16, 2004) (noting 
that ‘‘a state-issued variance, though binding as a 
matter of State law, does not prevent EPA from 
enforcing the underlying SIP provisions unless and 
until EPA approves that variance as a SIP 
revision’’); Industrial Environmental Association v. 
Browner, No. 97–71117 at n. 2 (9th Cir. May 26, 
2000) (noting that the EPA has consistently treated 
individual variances granted under state variance 
provisions as ‘‘modifications of the SIP requiring 
independent EPA approval’’). 



82 See, e.g., EPA’s implementing regulations at 40 
CFR 51.104(d) (‘‘In order for a variance to be 
considered for approval as a revision to the [SIP], 
the State must submit it in accordance with the 
requirements of this section’’) and 51.105 
(‘‘Revisions of a plan, or any portion thereof, will 
not be considered part of an applicable plan until 



Continued 



limitations must be ‘‘continuous.’’ 
Automatic exemptions from otherwise 
applicable emission limitations thus 
render those limits less than continuous 
as required by CAA sections 
110(a)(2)(A) and 110(a)(2)(C), thereby 
inconsistent with a fundamental 
requirement of the CAA and thus 
substantially inadequate as 
contemplated in CAA section 110(k)(5). 



This inadequacy has far-reaching 
impacts. For example, air agencies rely 
on emission limitations in SIPs in order 
to provide for attainment and 
maintenance of the NAAQS. These 
emission limitations are basic building 
blocks for SIPs, often used by air 
agencies to meet various requirements 
including: (i) In the estimates of 
emissions for emissions inventories; (ii) 
in the determination of what level of 
emissions meets various statutory 
requirements such as ‘‘reasonably 
available control measures’’ in 
nonattainment SIPs or ‘‘best available 
retrofit technology’’ in regional haze 
SIPs; and (iii) in critical modeling 
exercises such as attainment 
demonstration modeling for 
nonattainment areas or increment use 
for PSD permitting purposes. All of 
these uses typically assume continuous 
source compliance with applicable 
emission limitations. 



Because the NAAQS are not directly 
enforceable against individual sources, 
air agencies rely on the adoption and 
enforcement of these generic and 
specific emission limits in SIPs in order 
to provide for attainment and 
maintenance of the NAAQS, protection 
of PSD increments, protection of 
visibility, and other CAA requirements. 
Automatic exemption provisions for 
excess emissions eliminate the 
possibility of enforcement for what 
would otherwise be clear violations of 
the relied-upon emission limitations 
and thus eliminate any opportunity to 
obtain injunctive relief that may be 
needed to protect the NAAQS or meet 
other CAA requirements. Likewise, the 
elimination of any possibility for 
penalties for what would otherwise be 
clear violations of the emission 
limitations, regardless of the conduct of 
the source, eliminates any opportunity 
for penalties to encourage appropriate 
design, operation, and maintenance of 
sources and efforts by source operators 
to prevent and to minimize excess 
emissions in order to protect the 
NAAQS or to meet other CAA 
requirements. Removal of this monetary 
incentive to comply with the SIP 
reduces a source’s incentive to design, 
operate, and maintain its facility to meet 
emission limitations at all times. 



3. Substantial Inadequacy of Director’s 
Discretion Exemptions 



The EPA believes that SIP provisions 
that allow discretionary exemptions 
from otherwise applicable emission 
limitations are substantially inadequate 
to meet CAA requirements for the same 
reasons as automatic exemptions, but 
for additional reasons as well. A typical 
SIP provision that includes an 
impermissible ‘‘director’s discretion’’ 
component would purport to authorize 
air agency personnel to modify existing 
SIP requirements under certain 
conditions, e.g., to grant a variance from 
an otherwise applicable emission 
limitation if the source could not meet 
the requirement in certain 
circumstances.80 If such provisions are 
sufficiently specific, provide for 
sufficient public process, and are 
sufficiently bounded, so that it is 
possible to anticipate at the time of the 
EPA’s approval of the SIP provision 
how that provision will actually be 
applied and the potential adverse 
impacts thereof, then such a provision 
might meet basic CAA requirements. In 
essence, if it is possible to anticipate 
and evaluate in advance how the 
exercise of enforcement discretion could 
impact compliance with other CAA 
requirements, then it may be possible to 
determine in advance that the pre- 
authorized exercise of director’s 
discretion will not interfere with other 
CAA requirements, such as providing 
for attainment and maintenance of the 
NAAQS. Most director’s discretion-type 
provisions cannot meet this basic test. 



Unless it is possible at the time of the 
approval of the SIP provision to 
anticipate and analyze the impacts of 
the potential exercise of the director’s 
discretion, such provisions functionally 
could allow de facto revisions of the 
approved provisions of the SIP without 
complying with the process for SIP 
revisions required by the CAA. Sections 
110(a)(1) and (2) of the CAA impose 
procedural requirements on states that 
seek to amend SIP provisions. The 
elements of CAA section 110(a)(2) and 
other sections of the CAA, depending 
upon the subject of the SIP provision at 
issue, impose substantive requirements 
that states must meet in a SIP revision. 
Section 110(i) of the CAA prohibits 



modification of SIP requirements for 
stationary sources by either the state or 
the EPA, except through specified 
processes.81 Section 110(k) of the CAA 
imposes procedural and substantive 
requirements on the EPA for action 
upon any SIP revision. Sections 110(l) 
and 193 of the CAA both impose 
additional procedural and substantive 
requirements on the state and the EPA 
in the event of a SIP revision. Chief 
among these many requirements for a 
SIP revision would be the necessary 
demonstration that the SIP revision in 
question would not interfere with any 
requirement concerning attainment and 
reasonable further progress or ‘‘any 
other applicable requirement of’’ the 
CAA to meet the requirements of CAA 
section 110(l). 



Congress presumably imposed these 
many explicit requirements in order to 
assure that there is adequate public 
process at both the air agency and 
federal level for any SIP revision, and to 
assure that any SIP revision meets the 
applicable substantive requirements of 
the CAA. Although no provision of the 
CAA explicitly addresses whether a 
‘‘director’s discretion’’ provision is 
acceptable by name, the EPA interprets 
the statute to prohibit such provisions 
unless they would be consistent with 
the statutory and regulatory 
requirements that apply to SIP 
revisions.82 A SIP provision that 
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such revisions have been approved by the 
Administrator in accordance with this part.’’). 



83 See, e.g., ‘‘Approval and Disapproval and 
Promulgation of Air Quality Implementation Plans; 
Colorado; Revisions to Regulation 1,’’ 76 FR 4540 
(Jan. 26, 2011) (partial disapproval of SIP 
submission based on inclusion of impermissible 
director’s discretion provisions); ‘‘Correction of 
Implementation Plans; American Samoa, Arizona, 
California, Hawaii, and Nevada State 
Implementation Plans; Notice of proposed 
rulemaking,’’ 61 FR 38664 (July 25, 1996) (proposed 
SIP correction to remove, pursuant to CAA section 
110(k)(6), several variance provisions from 
American Samoa, Arizona, California, Hawaii, and 
Nevada SIPs), finalized at 62 FR 34641 (June 27, 
1997); ‘‘Approval and Promulgation of 
Implementation Plans; Corrections to the Arizona 
and Nevada State Implementation Plans,’’ 74 FR 
57051 (Nov. 3, 2009) (direct final rulemaking to 
remove, pursuant to CAA section 110(k)(6), 
variance provisions from Arizona and Nevada SIPs). 



84 See, e.g., ‘‘Finding of Substantial Inadequacy of 
Implementation Plan; Call for Utah State 
Implementation Plan Revision,’’ 75 FR 70888 at 
70892 (Nov. 19, 2010). The SIP provision at issue 
provided that information concerning a malfunction 
‘‘shall be used by the executive secretary in 
determining whether a violation has occurred and/ 
or the need of further enforcement action.’’ This SIP 
language appeared to give the state official 
exclusive authority to determine whether excess 
emissions constitute a violation. 



85 See, 1999 SSM Guidance at 3. 



purports to give broad and unbounded 
director’s discretion to alter the existing 
legal requirements of the SIP with 
respect to meeting emission limitations 
would be tantamount to allowing a 
revision of the SIP without meeting the 
applicable procedural and substantive 
requirements for such a SIP revision. 



For this reason, the EPA has long 
discouraged the creation of new SIP 
provisions containing an impermissible 
director’s discretion feature and has also 
taken actions to remove existing SIP 
provisions that it had previously 
approved in error.83 In recent years, the 
EPA has also recommended that if an air 
agency elects to have SIP provisions that 
contain a director’s discretion feature 
consistent with CAA requirements, then 
the provisions must be structured so 
that any resulting variances or other 
deviations from the SIP requirements 
have no federal law validity, unless and 
until the EPA specifically approves that 
exercise of the director’s discretion as a 
SIP revision. Barring such a later 
ratification by the EPA through a SIP 
revision, the exercise of director’s 
discretion is only valid for state (or 
tribal) law purposes and would have no 
bearing in the event of an action to 
enforce the provision of the SIP as it 
was originally approved by the EPA. 



The EPA’s evaluation of the specific 
SIP provisions of this type identified in 
the Petition indicates that none of them 
provide sufficient process or sufficient 
bounds on the exercise of director’s 
discretion to be permissible. Most on 
their face would allow potentially 
limitless exemptions with potentially 
dramatic adverse impacts inconsistent 
with the objectives of the CAA. More 
importantly, however, each of the 
identified SIP provisions goes far 
beyond the limits of what might 
theoretically be a permissible director’s 
discretion provision by authorizing state 
personnel to create case-by-case 
exemptions from the applicable 



emission limitations from the 
requirements of the SIP for excess 
emissions during SSM events. Given 
that the EPA interprets the CAA not to 
allow exemptions from SIP emission 
limitations for excess emissions during 
SSM events in the first instance, it 
follows that providing such exemptions 
through the mechanism of director’s 
discretion provision is also not 
permissible and compounds the 
problem. 



As with automatic exemptions for 
excess emissions during SSM events, a 
provision that allows discretionary 
exemptions would not meet the 
statutory requirements of CAA sections 
110(a)(2)(A) and 110(a)(2)(C) that 
require SIPs to contain ‘‘emission 
limitations’’ to meet CAA requirements. 
Pursuant to CAA section 302(k), those 
emission limitations must be 
‘‘continuous.’’ Discretionary exemptions 
from otherwise applicable emission 
limitations render those limits less than 
continuous, as is required by CAA 
sections 110(a)(2)(A) and 110(a)(2)(C), 
and thereby inconsistent with a 
fundamental requirement of the CAA 
and thus substantially inadequate as 
contemplated in section CAA 110(k)(5). 
Such exemptions undermine the 
objectives of the CAA such as protection 
of the NAAQS and PSD increments, and 
they fail to meet other fundamental 
requirements of the CAA. 



In addition, discretionary exemptions 
undermine effective enforcement of the 
SIP by the EPA or through a citizen suit, 
because often there may have been little 
or no public process concerning the 
exercise of director’s discretion to grant 
the exemptions, or easily accessible 
documentation of those exemptions, 
and thus even ascertaining the possible 
existence of such ad hoc exemptions 
will further burden parties who seek to 
evaluate whether a given source is in 
compliance or to pursue enforcement if 
it appears that the source is not. Where 
there is little or no public process 
concerning such ad hoc exemptions, or 
inadequate access to relevant 
documentation of those exemptions, 
enforcement by the EPA or through a 
citizen suit may be severely 
compromised. As explained in the 1999 
SSM Guidance, the EPA does not 
interpret the CAA to allow SIP 
provisions that would allow the exercise 
of director’s discretion concerning 
violations to bar enforcement by the 
EPA or through a citizen suit. The 
exercise of director’s discretion to 
exempt conduct that would otherwise 
constitute a violation of the SIP would 
interfere with effective enforcement of 
the SIP. Such provisions are 
inconsistent with and undermine the 



enforcement structure of the CAA 
provided in CAA sections 113 and 304, 
which provide independent authority to 
the EPA and citizens to enforce SIP 
provisions, including emission 
limitations. Thus, SIP provisions that 
allow discretionary exemptions from 
applicable SIP emission limitations 
through the exercise of director’s 
discretion are substantially inadequate 
to comply with CAA requirements as 
contemplated in CAA section 110(k)(5). 



4. Substantial Inadequacy of Improper 
Enforcement Discretion Provisions 



The EPA believes that SIP provisions 
that pertain to enforcement discretion 
but could be construed to bar 
enforcement by the EPA or through a 
citizen suit if the air agency declines to 
enforce are substantially inadequate to 
meet CAA requirements. A typical SIP 
provision that includes an 
impermissible enforcement discretion 
provision specifies certain parameters 
for when air agency personnel should 
pursue enforcement action, but is 
worded in such a way that the air 
director’s decision defines what 
constitutes a ‘‘violation’’ of the emission 
limitation for purposes of the SIP, i.e., 
by defining what constitutes a violation, 
the air agency’s own enforcement 
discretion decisions are imposed on the 
EPA or citizens.84 



The EPA’s longstanding view is that 
SIP provisions cannot enable an air 
agency’s decision concerning whether 
or not to pursue enforcement to bar the 
ability of the EPA or the public to 
enforce applicable requirements.85 Such 
enforcement discretion provisions in a 
SIP would be inconsistent with the 
enforcement structure provided in the 
CAA. Specifically, the statute provides 
explicit independent enforcement 
authority to the EPA under CAA section 
113 and to citizens under CAA section 
304. Thus, the CAA contemplates that 
the EPA and citizens have authority to 
pursue enforcement for a violation even 
if the air agency elects not to do so. The 
EPA, citizens, and any court in which 
they seek to pursue an enforcement 
claim for violation of SIP requirements 
must retain the authority to evaluate 
independently whether a source’s 
violation of an emission limitation 
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warrants enforcement action. Potential 
for enforcement by the EPA or through 
a citizen suit provides an important 
safeguard in the event that the air 
agency lacks resources or ability to 
enforce violations and provides 
additional deterrence. Accordingly, a 
SIP provision that operated to eliminate 
the authority of the EPA or the public 
to pursue enforcement actions because 
the air agency elects not to, would 
undermine the enforcement structure of 
the CAA and would thus be 
substantially inadequate to meet 
fundamental requirements in CAA 
sections 113 and 304. 



5. Substantial Inadequacy of Deficient 
Affirmative Defense Provisions 



The EPA believes that SIP provisions 
that provide inappropriate affirmative 
defenses for excess emissions during 
SSM events are substantially inadequate 
to meet CAA requirements. A typical 
SIP provision that includes an 
impermissible affirmative defense 
provision could contain several 
deficiencies simultaneously, even 
though it may superficially resemble 
such a defense and actually contain the 
term ‘‘affirmative defense.’’ There are a 
number of ways in which such 
provisions can be deficient, including: 
(i) Extending the affirmative defense to 
injunctive relief; (ii) not including 
sufficient criteria to make the 
affirmative defense appropriately 
narrow; (iii) imposing the affirmative 
defense provision on federal 
technology-based emission limitations 
in the SIP; and (iv) providing an 
affirmative defense to startup, 
shutdown, or other planned and routine 
modes of source operation. 



First, the EPA interprets the CAA to 
allow only those affirmative defense 
provisions that provide a potential for 
relief from civil penalties and not those 
that provide relief from injunctive relief 
as well. As explained in more detail in 
section IV of this notice, the EPA 
interprets the provisions of CAA section 
110(a) to allow affirmative defenses only 
in certain narrow circumstances, as a 
means of balancing the obligations of 
sources to meet emission limitations 
continuously as required by CAA 
section 302(k) with the practical reality 
that despite the most diligent of efforts, 
a source may violate emission standards 
under certain limited circumstances 
beyond the source’s control. For sources 
that meet the conditions for an 
affirmative defense, the EPA believes 
that it is appropriate to provide relief 
only from monetary penalties. This 
limitation assures that the EPA and air 
agencies remain able to meet 
fundamental CAA requirements such as 



attainment and maintenance of the 
NAAQS, protection of PSD increments, 
protection of visibility, and other CAA 
requirements. 



By contrast, because SIP provisions 
are intended to meet fundamental CAA 
objectives including attainment and 
maintenance of the NAAQS, it would be 
inappropriate to eliminate the 
availability of injunctive relief for 
violations, in order to ensure that the 
necessary emissions reductions could be 
obtained through changes at the source 
or in source operation should that be 
necessary. In this way, the EPA believes 
that affirmative defense provisions 
applicable only to monetary penalties 
can meet the requirements of CAA 
sections 110(a) and 302(k) and the 
enforcement structure provided in CAA 
sections 113 and 304. Failure to 
preserve the availability of injunctive 
relief for violations would thus be 
substantially inadequate to meet CAA 
requirements. 



Second, the EPA interprets the CAA 
to allow only those affirmative defense 
provisions that are narrowly drawn to 
provide relief under appropriate 
circumstances where the event was 
entirely beyond the control of the owner 
or operator of the source and for which 
the source must have taken all 
practicable steps to prevent and to 
minimize the excess emissions that 
result from the event. Through the 
criteria in the 1999 SSM Guidance, the 
EPA has recommended the conditions 
that it considers appropriate for an 
approvable SIP provision in order to 
ensure that the affirmative defense is 
available to sources that warrant relief 
from monetary penalties otherwise 
required by the CAA. Affirmative 
defense provisions that are consistent 
with these criteria would be 
appropriately narrowly drawn. 
Affirmative defense provisions that do 
not address these criteria adequately, 
however, would potentially shield a 
source from CAA statutory penalties in 
circumstances that are not warranted. 



For example, an affirmative defense 
provision that did not impose a burden 
upon the source to establish that the 
violation was not the result of an event 
that could have been prevented through 
proper maintenance would not serve to 
encourage better maintenance. 
Similarly, an affirmative defense 
provision that failed to impose a burden 
upon the source to establish that it took 
all possible steps to minimize the effect 
of the violation on ambient air quality, 
the environment, and human health, 
would not serve to encourage diligence 
in rectifying the malfunction as quickly 
and effectively as possible. By 
addressing the recommended criteria 



adequately, a state can develop a narrow 
provision that appropriately balances 
the requirement for continuous 
compliance against the reality that there 
may be limited circumstances beyond 
the source’s control that justify relief 
from monetary penalties. The EPA 
believes that failure to have an 
affirmative defense provision that is 
sufficiently narrowly drawn would fail 
to meet the requirements of CAA 
sections 110(a) and 302(k) and the 
enforcement structure provided in CAA 
sections 113 and 304. Failure to have a 
sufficiently narrow affirmative defense 
would thus be substantially inadequate 
to meet CAA requirements. 



Third, the EPA interprets the CAA to 
preclude SIP provisions that would 
create affirmative defense provisions 
applicable to federal regulations that an 
air agency may have copied into its SIP 
or incorporated by reference in order to 
take credit for resulting emissions 
reductions for SIP planning purposes or 
to receive delegation of federal 
authority, such as NSPS or NESHAP. To 
the extent that any affirmative defense 
appropriate for these technology-based 
standards is warranted, the federal 
standards contained in the EPA’s 
regulations already specify the 
appropriate affirmative defense. 
Creating affirmative defenses that do not 
exist in such federal technology-based 
standards, or providing different 
affirmative defenses in addition to those 
that do exist, would be inappropriate. 
Similarly, reliance on inappropriate 
affirmative defenses in the context of 
PSD permitting or nonattainment New 
Source Review (NSR) permitting 
programs could likewise be problematic. 



Fourth, the EPA interprets the CAA to 
allow only affirmative defense 
provisions that are available for events 
that are entirely beyond the control of 
the owner or operator of the source. 
Thus, an affirmative defense may be 
appropriate for events like 
malfunctions, which are sudden and 
unavoidable events that cannot be 
foreseen or planned for. The underlying 
premise for an affirmative defense 
provision is that the source is properly 
designed, operated, and maintained, 
and could not have taken action to 
prevent the exceedance. Because the 
qualifying source could not have 
foreseen or prevented the event, the 
affirmative defense is available to 
provide relief from monetary penalties 
that could result from an event beyond 
the control of the source. 



The legal and factual basis that 
supports the concept of an affirmative 
defense for malfunctions does not 
support providing and an affirmative 
defense for normal modes of operation 
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86 CAA section 110(c)(1)(A). 
87 The 2-year deadline does not necessarily apply 



to FIPs following disapproval of a tribal 
implementation plan. 



88 See, ‘‘Selection of Sequence of Mandatory 
Sanctions for Findings Made Pursuant to Section 
179 of the Clean Air Act,’’ 59 FR 39832 (Aug. 4, 
1994), codified at 40 CFR 52.31. 



like startup and shutdown. Such events 
are planned and predictable. The source 
should be designed, operated, and 
maintained to comply with applicable 
emission limitations. Because startup 
and shutdown periods are part of a 
source’s normal operations, the same 
approach to compliance with, and 
enforcement of, applicable emission 
limitations during those periods should 
apply as otherwise applies during a 
source’s normal operations. If justified, 
the state can develop special emission 
limitations or control measures that 
apply during startup and shutdown if 
the source cannot meet the otherwise 
applicable emission limitations in the 
SIP. 



Even if a source is a suitable 
candidate for distinct SIP emission 
limitations during startup and 
shutdown, however, that does not 
justify the creation of an affirmative 
defense in the case of excess emissions 
during such periods. Because these 
events are planned, the EPA believes 
that sources should be able to comply 
with applicable emission limitations 
during these periods of time. To provide 
an affirmative defense for violations that 
occur during planned and predictable 
events for which the source should have 
been expected to comply is tantamount 
to providing relief from civil penalties 
for a planned violation. The EPA 
believes that affirmative defense 
provisions that include periods of 
normal source operation that are within 
the control of the owner or operator of 
the source, such as planned startup and 
shutdown, would be inconsistent with 
the requirements of CAA sections 110(a) 
and 302(k) and the enforcement 
structure provided in CAA sections 113 
and 304. An affirmative defense 
provision that expands the availability 
of the defense to planned events such as 
startup and shutdown would thus be 
substantially inadequate to meet CAA 
requirements. 



B. SIP Call Process Under Section 
110(k)(5) 



Section 110(k)(5) of the CAA provides 
the EPA with authority to determine 
whether a SIP is substantially 
inadequate to attain or maintain the 
NAAQS or otherwise comply with any 
requirement of the CAA. Where the EPA 
makes such a determination, the EPA 
then has a duty to issue a SIP call. 



In addition to providing general 
authority for a SIP call, CAA section 
110(k)(5) sets forth the process and 
timing for such an action. First, the 
statute requires the EPA to notify the 
state of the final finding of substantial 
inadequacy. The EPA typically provides 
notice to states by a letter from the 



Assistant Administrator for the Office of 
Air and Radiation to the appropriate 
state officials in addition to publication 
of the final action in the Federal 
Register. 



Second, the statute requires the EPA 
to establish ‘‘reasonable deadlines (not 
to exceed 18 months after the date of 
such notice)’’ for the state to submit a 
corrective SIP submission to eliminate 
the inadequacy in response to the SIP 
call. The EPA proposes and takes 
comment on the schedule for the 
submission of corrective SIP revisions 
in order to ascertain the appropriate 
timeframe, depending on the nature of 
the SIP inadequacy. 



Third, the statute requires that any 
finding of substantial inadequacy and 
notice to the state be made public. By 
undertaking a notice-and-comment 
rulemaking, the EPA assures that the air 
agency, affected sources, and members 
of the public all are adequately 
informed and afforded the opportunity 
to participate in the process. Through 
this proposal notice and the later final 
notice, the EPA intends to provide a full 
evaluation of the issues raised by the 
Petition and to use this process as a 
means of giving clear guidance 
concerning SIP provisions relevant to 
SSM events that are consistent with 
CAA requirements. 



If the state fails to submit the 
corrective SIP revision by the deadline 
that the EPA finalizes as part of the SIP 
call, CAA section 110(c) authorizes the 
EPA to ‘‘find[] that [the] State has failed 
to make a required submission.’’ 86 Once 
the EPA makes such a finding of failure 
to submit, CAA section 110(c)(1) 
requires the EPA to ‘‘promulgate a 
Federal implementation plan at any 
time within 2 years after the [finding] 
* * * unless the State corrects the 
deficiency, and [the EPA] approves the 
plan or plan revision, before [the EPA] 
promulgates such [FIP].’’ Thus, if the 
EPA finalizes a SIP call and then finds 
that the air agency failed to submit a 
complete SIP revision that responds to 
the SIP call, or if the EPA disapproves 
such SIP revision, then the EPA will 
have an obligation under CAA section 
110(c)(1) to promulgate a FIP no later 
than 2 years from the date of the finding 
or the disapproval, if the deficiency has 
not been corrected before that time.87 



The finding of failure to submit a 
revision in response to a SIP call, or the 
EPA’s disapproval of that corrective SIP 
revision, can also trigger sanctions 
under CAA section 179. If a state fails 



to submit a complete SIP revision that 
responds to a final SIP call, CAA section 
179(a) provides for the EPA to issue a 
finding of state failure. Such a finding 
starts mandatory 18-month and 24- 
month sanctions clocks. The two 
sanctions that apply under CAA section 
179(b) are the 2-to-1 emission offset 
requirement for all new and modified 
major sources subject to the 
nonattainment new source review 
program and restrictions on highway 
funding. However, section 179 leaves it 
to the EPA to decide the order in which 
these sanctions apply. The EPA issued 
an order of sanctions rule in 1994 but 
did not specify the order of sanctions 
where a state fails to submit or submits 
a deficient SIP revision in response to 
a SIP call.88 As the EPA has done in 
other SIP calls, the EPA proposes that 
the 2-to-1 emission offset requirement 
will apply for all new sources subject to 
the nonattainment new source review 
program 18 months following such 
finding or disapproval unless the state 
corrects the deficiency before that date. 
The EPA proposes that the highway 
funding restrictions sanction will also 
apply 24 months following such finding 
or disapproval unless the state corrects 
the deficiency before that date. The EPA 
is proposing that the provisions in 40 
CFR 52.31 regarding staying the 
sanctions clock and deferring the 
imposition of sanctions would also 
apply. 



Mandatory sanctions under CAA 
section 179 generally apply only in 
nonattainment areas. By its definition, 
the emission offset sanction applies 
only in areas required to have a part D 
NSR program, typically areas designated 
nonattainment. Section 179(b)(1) 
expressly limits the highway funding 
restriction to nonattainment areas. 
Additionally, the EPA interprets the 
section 179 sanctions to apply only in 
the area or areas of the state that are 
subject to or required to have in place 
the deficient SIP and for the pollutant 
or pollutants the specific SIP element 
addresses. For example, if the deficient 
provision applies statewide and applies 
for all NAAQS pollutants, then the 
mandatory sanctions would apply in all 
areas designated nonattainment for all 
NAAQS within the state. In this case, 
the EPA will evaluate the geographic 
scope of potential sanctions at the time 
it makes a final determination whether 
the state’s SIP is substantially 
inadequate and issues a SIP call, as this 
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89 See, Virginia, et al. v. EPA, 108 F.3d 1397 (D.C. 
Cir. 1997) (SIP call remanded and vacated because, 
inter alia, the EPA had issued a SIP call that 
required states to adopt a particular control measure 
for mobile sources). 



90 Notwithstanding the latitude states have in 
developing SIP provisions, the EPA is required to 
assure that states meet the basic legal criteria for 
SIPs. See, Michigan, et al. v. EPA, 213 F.3d 663, 686 
(D.C. Cir. 2000) (upholding NOX SIP call because, 
inter alia, the EPA was requiring states to meet 
basic legal requirement that SIPs comply with 
section 110(a)(2)(D), not dictating the adoption of a 
particular control measure). 



may vary depending upon the 
provisions at issue. 



C. SIP Call Timing Under Section 
110(k)(5) 



If the EPA finalizes a proposed 
finding of substantial inadequacy and a 
proposed SIP call for any state, CAA 
section 110(k)(5) requires the EPA to 
establish a SIP submission deadline by 
which the state must make a SIP 
submission to rectify the identified 
deficiency. Pursuant to CAA section 
110(k)(5), the EPA has authority to set 
a SIP submission deadline up to 18 
months from the date of the final 
finding of inadequacy. 



The EPA is proposing that if it 
promulgates a final finding of 
inadequacy and a SIP call for a state, the 
EPA will establish a date 18 months 
from the date of promulgation of the 
final finding for the state to respond to 
the SIP call. If, for example, the EPA’s 
final findings are signed and 
disseminated in August 2013, then the 
SIP submission deadline for each of the 
states subject to the final SIP call would 
fall in February 2015. Thereafter, the 
EPA will review the adequacy of that 
new SIP submission in accordance with 
the CAA requirements of sections 
110(a), 110(k), 110(l), and 193, 
including the EPA’s interpretation of the 
CAA reflected in the SSM Policy as 
clarified and updated through this 
rulemaking. 



The EPA is proposing the maximum 
time permissible under the CAA for a 
state to respond to a SIP call. The EPA 
believes that it is appropriate to provide 
states with the maximum time allowable 
under CAA section 110(k)(5) in order to 
allow states sufficient time to make SIP 
revisions following their own SIP 
development process. The EPA 
considers this a reasonable time period 
for the affected states to revise their 
state regulations, provide for public 
input, process the SIP revision through 
the state’s own procedures, and submit 
the SIP revision to the EPA. Such a 
schedule will allow for the necessary 
SIP development process to correct the 
deficiencies, yet still achieve the 
necessary SIP improvements as 
expeditiously as practicable. The EPA 
acknowledges that the longstanding 
existence of many of the provisions at 
issue, such as automatic exemptions for 
SSM events, may have resulted in 
undue reliance on them as a compliance 
mechanism by some sources. As a 
result, development of appropriate SIP 
revisions may entail reexamination of 
the applicable emission limitations 
themselves, and this process may 
require the maximum time allowed by 
the CAA. Nevertheless, the EPA 



encourages the affected states to make 
the necessary revisions in as timely a 
fashion as possible and encourages the 
states to work with the respective EPA 
Regional Office as they develop the SIP 
revisions. 



The EPA notes that the SIP calls that 
it is proposing for affected states in this 
action would be narrow and apply only 
to the specific SIP provisions 
determined to be inconsistent with the 
requirements of the CAA. To the extent 
that a state is concerned that 
elimination of a particular aspect of an 
existing emission limitation, such as an 
impermissible exemption, will render 
that emission limitation more stringent 
than the state originally intended and 
more stringent than needed to meet the 
CAA requirements it was intended to 
address, the EPA anticipates that the 
state will revise the emission limitation 
accordingly, but without the 
impermissible exemption or other 
feature that necessitated the SIP call. 



Finally, the EPA notes that its 
authority under CAA section 110(k)(5) 
does not extend to requiring a state to 
adopt a particular control measure in its 
SIP in response to the SIP call. Under 
principles of cooperative federalism, the 
CAA vests air agencies with substantial 
discretion to develop SIP provisions, so 
long as the provisions meet the legal 
requirements and objectives of the 
CAA.89 Thus, the issuance of a SIP call 
should not be misconstrued as a 
directive to the state in question to 
adopt a particular control measure. The 
EPA is merely proposing to require that 
affected states make a SIP revision to 
remove or revise existing SIP provisions 
that fail to comply with fundamental 
requirements of the CAA. The states 
retain discretion to remove or revise 
those provisions as they determine best, 
so long as they bring their SIPs into 
compliance with the requirements of the 
CAA.90 



IX. What is the EPA proposing for each 
of the specific SIP provisions identified 
in the petition? 



A. Overview of the EPA’s Evaluation of 
Specific SIP Provisions 



In reviewing the Petitioner’s concerns 
with respect to the specific SIP 
provisions identified in the Petition, the 
EPA notes that most of the provisions 
relate to a small number of common 
issues. As the EPA acknowledges in 
section II.A of this notice, many of these 
provisions are as old as the original SIPs 
that the EPA approved in the early 
1970s, when the states and the EPA had 
limited experience in evaluating the 
provisions’ adequacy, enforceability, 
and consistency with CAA 
requirements. 



In some instances the EPA does not 
agree with the Petitioner’s reading of the 
provision in question, or with the 
Petitioner’s conclusion that the 
provision is inconsistent with the 
requirements of the CAA. However, 
given the common issues that arise in 
the Petition for multiple states, there are 
some overarching conceptual points that 
merit discussion in general terms before 
delving into the facts and circumstances 
of the specific SIP provisions in each 
state. The EPA solicits comment on all 
aspects of this proposal. 



1. Automatic Exemption Provisions 
A significant number of provisions 



identified by the Petitioner pertain to 
existing SIP provisions that create 
automatic exemptions for excess 
emissions during periods of startup, 
shutdown, or malfunction. 
Occasionally, these provisions also 
pertain to exemptions for excess 
emission that occur during 
maintenance, load change, or other 
types of normal source operation. These 
provisions typically provide that a 
source subject to a specific SIP emission 
limitation is exempted from compliance 
during startup, shutdown, and 
malfunction, so that the excess 
emissions are defined as not violations. 
Often, these provisions are artifacts of 
the early phases of the SIP program, 
approved before state and EPA 
regulators recognized the implications 
of such exemptions. Whatever the 
genesis of these existing SIP provisions, 
however, these automatic exemptions 
from emission limitations are not 
consistent with the CAA, as the EPA has 
stated in its SSM Policy since at least 
1982. 



After evaluating the Petition, the EPA 
proposes to determine that a number of 
states have existing SIP provisions that 
create impermissible automatic 
exemptions for excess emissions during 
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91 By definition, an affirmative defense provision 
in a SIP provides a source with a defense to assert 
in an enforcement proceeding. The source has the 
ability to establish whether or not it has met the 
legal and factual parameters for such affirmative 
defense, and that question will be decided by the 
trier of fact in the proceeding. The relevant 
circumstances in such a proceeding would thus 
include issues relevant to the parameters for 
affirmative defense provisions, as enumerated in 
section VII.B of this notice. 



malfunctions or during startup, 
shutdown, or other types of normal 
source operation. In those instances 
where the EPA agrees that a SIP 
provision identified by the Petitioner 
contains such an exemption contrary to 
the requirements of the CAA, the EPA 
is proposing to grant the Petition and 
accordingly to issue a SIP call to the 
appropriate state. 



2. Director’s Discretion Exemption 
Provisions 



Another category of problematic SIP 
provision identified by the Petitioner is 
exemptions for excess emissions that, 
while not automatic, are exemptions for 
such emissions granted at the discretion 
of state regulatory personnel. In some 
cases, the SIP provision in question may 
provide some minimal degree of process 
and some parameters for the granting of 
such discretionary exemptions, but the 
typical provision at issue allows state 
personnel to decide unilaterally and 
without meaningful limitations that 
what would otherwise be a violation of 
the applicable emission limitation is 
instead exempt. Because the state 
personnel have the authority to decide 
that the excess emissions at issue are 
not a violation of the applicable 
emission limitation, such a decision 
would transform the violation into a 
non-violation, thereby barring 
enforcement by the EPA or others. 



The EPA refers to this type of 
provision as a ‘‘director’s discretion’’ 
provision, and the EPA interprets the 
CAA generally to forbid such provisions 
in SIPs because they have the potential 
to undermine fundamental statutory 
objectives such as the attainment and 
maintenance of the NAAQS and to 
undermine effective enforcement of the 
SIP. As discussed in sections VIII.A and 
IX of this notice, unbounded director’s 
discretion provisions purport to allow 
unilateral revisions of approved SIP 
provisions without meeting the 
applicable statutory substantive and 
procedural requirements for SIP 
revisions. The specific SIP provisions at 
issue in the Petition (see section IX of 
this notice) are especially inappropriate 
because they purport to allow 
discretionary creation of case-by-case 
exemptions from the applicable 
emission limitations, when the CAA 
does not permit any such exemptions in 
the first instance. The practical impact 
of such provisions is that in effect they 
transform an enforcement discretion 
decision by the state (e.g., that the 
excess emission from a given SSM event 
should be excused for some reason) into 
an exemption from compliance that also 
prevents enforcement by the EPA or 
through a citizen suit. The EPA’s 



longstanding SSM Policy has 
interpreted the CAA to preclude SIP 
provisions in which a state’s exercise of 
its own enforcement discretion bars 
enforcement by the EPA or through a 
citizen suit. Where the EPA agrees that 
a SIP provision identified by the 
Petitioner contains such a discretionary 
exemption contrary to the requirements 
of the CAA, the EPA is proposing to 
grant the Petition and to call for the 
state to rectify the problem. 



3. State-Only Enforcement Discretion 
Provisions 



The Petitioner identified existing SIP 
provisions in many states that 
ostensibly pertain to parameters for the 
exercise of enforcement discretion by 
state personnel for violations due to 
excess emissions during SSM events. 
The EPA’s SSM Policy has consistently 
encouraged states to utilize traditional 
enforcement discretion within 
appropriate bounds for such violations 
and, in the 1982 SSM Guidance, 
explicitly recommended criteria that 
states might consider in the event that 
they elected to formalize their 
enforcement discretion with provisions 
in the SIP. The intent has been that such 
enforcement discretion provisions in a 
SIP would be ‘‘state-only,’’ meaning that 
the provisions apply only to the state’s 
own enforcement personnel and not to 
the EPA or to others. 



The EPA has determined that a 
number of states have SIP provisions 
that, when evaluated carefully, could 
reasonably be construed to allow the 
state to make enforcement discretion 
decisions that would purport to 
foreclose enforcement by the EPA under 
CAA section 113 or by citizens under 
section 304. In those instances where 
the EPA agrees that a specific provision 
could have the effect of impeding 
adequate enforcement of the 
requirements of the SIP by parties other 
than the state, the EPA is proposing to 
grant the Petition and to take action to 
rectify the problem. By contrast, where 
the EPA’s evaluation indicates that the 
existing provision on its face or as 
reasonably construed could not be read 
to preclude enforcement by parties other 
than the state, the EPA is proposing to 
deny the Petition, and the EPA is taking 
comment on this issue in particular to 
assure that the state and the EPA have 
a common understanding that the 
provision does not have any impact on 
potential enforcement by the EPA or 
through a citizen suit. This process 
should serve to ensure that there is no 
misunderstanding in the future that the 
correct reading of the SIP provision 
would not bar enforcement by the EPA 
or through a citizen suit when the state 



elected to exercise its own enforcement 
discretion. 



The EPA notes that another method 
by which to eliminate any potential 
ambiguity about the meaning of these 
enforcement discretion provisions 
would be for the state to revise its SIP 
to remove the provisions. Because these 
provisions are only applicable to the 
state, the EPA’s current view is that they 
need not be included within the SIP. 
Thus, the EPA supports states that elect 
to revise their SIPs to remove these 
provisions to avoid any unnecessary 
confusion. 



4. Adequacy of Affirmative Defense 
Provisions 



In addition to its overarching request 
that the EPA revise its interpretation of 
the CAA and forbid any form of 
affirmative defense, the Petitioner also 
identified specific existing affirmative 
defense provisions in SIPs that the 
Petitioner contended are not consistent 
with the EPA’s SSM Policy. In general, 
these provisions are structured as 
affirmative defense provisions, but the 
Petitioner expressed concern that they 
fail to address some or all of the criteria 
for such provisions that the EPA 
recommended in the 1999 SSM 
Guidance. 



In reviewing the claims of the 
Petitioner with respect to this type of 
alleged SIP inadequacy, the EPA is 
reevaluating each of the challenged 
affirmative defense provisions on the 
merits to determine whether it provides 
the types of assurances that the EPA has 
recommended as necessary to meet CAA 
requirements. As the SSM Policy is 
guidance, it does not require any 
particular approach, but it does reflect 
the EPA’s interpretation of the CAA 
with respect to what could constitute an 
acceptable affirmative defense 
provision. For each of these provisions 
identified by the Petitioner, the EPA 
proposes to grant or to deny the 
Petition, based on the EPA’s evaluation 
as to whether the provision at issue 
provides adequate criteria to provide 
only a narrow affirmative defense for 
sources under certain circumstances 
consistent with the overarching CAA 
objectives, such as attaining and 
maintaining the NAAQS.91 In addition, 
as discussed in section VII.C of this 
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92 See, 1999 SSM Guidance at 4, and Attachment 
at 2, 3, and 5. Footnote 2 to that document 
articulates the reasoning behind the EPA’s 
recommendation against such provisions, at least 
for some sources and for some NAAQS. 



93 Petition at 43–44. 
94 Petition at 44. 
95 Petition at 44. 



notice, the EPA is also proposing to 
grant the Petition with respect to any 
identified provision that creates an 
affirmative defense applicable during 
planned startup and shutdown events, 
because such provisions are not 
consistent with the requirements of the 
CAA. 



5. Affirmative Defense Provisions 
Applicable to a ‘‘Source or Small Group 
of Sources’’ 



The Petitioner specifically objected to 
existing provisions in SIPs for a few 
states that allow an affirmative defense 
for certain categories of sources to be 
based on an after-the-fact showing that 
the excess emissions during a particular 
SSM event did not cause a violation of 
the NAAQS or PSD increments. The 
Petitioner argued that these affirmative 
defense provisions are inconsistent with 
the CAA and with the EPA’s own 
recommendations for affirmative 
defenses in the SSM Policy, because the 
provisions provide the possibility for an 
affirmative defense to be used by 
sources that would fall into the category 
of ‘‘a source or small group of sources 
that has the potential to cause an 
exceedance of the NAAQS or PSD 
increments.’’ 92 



The EPA acknowledges that its 1999 
SSM Guidance recommended against 
affirmative defense provisions in SIPs 
for sources that have the potential, 
either individually or in small groups, 
to have excess emissions during SSM 
events that could cause a violation of 
the NAAQS or PSD increments. The 
EPA recommended that states utilize an 
enforcement discretion approach, rather 
than create an affirmative defense 
provision, for such sources. However, 
the EPA’s SSM Policy is guidance, and 
the facts and circumstances of a 
particular situation may justify adopting 
a different approach. The EPA has 
evaluated each of the affirmative 
defense provisions identified by the 
Petitioner on the facts and 
circumstances of the particular 
provision. For each of these provisions, 
the EPA proposes to grant or to deny the 
Petition, based on an evaluation of 
whether the specific provision at issue 
in an individual SIP contains adequate 
criteria to achieve the objective of 
providing only a narrow affirmative 
defense for sources under certain 
circumstances consistent with the 
overarching CAA objectives, such as 
attaining and maintaining the NAAQS. 
The criteria that the EPA recommends 



for an affirmative defense provision for 
malfunctions to be consistent with CAA 
requirements are restated in this notice 
at section VII.B, which also highlights 
EPA’s view concerning case-by-case 
approval of affirmative defenses in the 
case of geographic areas and pollutants 
‘‘where a single source or small group 
of sources has the potential to cause an 
exceedance of the NAAQS or PSD 
increments.’’ 



B. Affected States in EPA Region I 



1. Maine 



a. Petitioner’s Analysis 
The Petitioner first objected to a 



specific provision in the Maine SIP that 
provides an exemption for certain 
boilers from otherwise applicable SIP 
visible emission limits during startup 
and shutdown (06–096–101 Me. Code R. 
§ 3).93 The provision exempts violations 
of the otherwise applicable SIP emission 
limitations for boilers over a certain 
rated input capacity ‘‘during the first 4 
hours following the initiation of cold 
startup or planned shutdown.’’ The 
Petitioner recognized that this provision 
might operate as an affirmative defense 
because the exemption is only available 
once the person claiming an 
‘‘exemption’’ establishes that the facility 
was being run to minimize emissions. 
The provision does not make clear who 
is authorized to determine whether the 
visible emission limits apply. The 
Petitioner argued that one plausible 
interpretation of this provision is that 
state officials are ‘‘authorized to decide 
that the exemption applies and therefore 
preclude enforcement by the EPA and 
by citizens.’’ 94 The Petitioner argued 
that such an interpretation of this 
provision precluding enforcement by 
the EPA or citizens, both for civil 
penalties and injunctive relief, is 
forbidden by the EPA’s interpretation of 
the CAA. Accordingly, the Petitioner 
requested that this provision be 
eliminated from the SIP. 



Second, the Petitioner objected to a 
provision that empowers the state to 
‘‘exempt emissions occurring during 
periods of unavoidable malfunction or 
unplanned shutdown from civil penalty 
under section 349, subsection 2’’ (06– 
096–101 Me. Code R. § 4). The 
Petitioner noted that the provision 
‘‘clearly provides an exemption at the 
discretion of the department.’’ 95 The 
Petitioner argued that such a provision 
provides exemptions from the otherwise 
applicable SIP emission limitations, and 
such exemptions are inconsistent with 



the requirements of the CAA and the 
EPA’s SSM Policy. Further, the 
Petitioner argued that the provision 
precludes enforcement by the EPA or 
citizens, both for civil penalties and 
injunctive relief, and that the EPA’s 
interpretation of the CAA would forbid 
such a provision. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations, 
whether automatic or through the 
exercise of a state official’s discretion. In 
accordance with the requirements of 
CAA section 110(a)(2)(A), SIPs must 
contain emission limitations and, in 
accordance with the definition of 
‘‘emission limitations’’ in CAA section 
302(k), such emission limitations must 
be continuous. Thus, any excess 
emissions above the level of the 
applicable emission limitation must be 
considered violations, whether or not 
the state elects to exercise its 
enforcement discretion. SIP provisions 
that create exemptions such that the 
excess emissions during startup, 
shutdown, or malfunctions are not 
violations of the applicable emission 
limitations are inconsistent with the 
fundamental requirements of the CAA 
with respect to emission limitations in 
SIPs. The EPA believes that inclusion of 
such an exemption in 06–096–101 Me. 
Code R. § 3 from the otherwise 
applicable SIP emission limitation for 
violations during the first 4 hours 
following cold startup or planned 
shutdown of boilers with a rated input 
capacity of more than 200 million BTU 
per hour is a substantial inadequacy and 
renders this specific SIP provision 
impermissible. 



With respect to the Petitioner’s 
concern that this exemption could 
preclude enforcement by the EPA or 
citizens, the EPA agrees that this is one 
of the critical reasons why such a 
provision is impermissible under the 
CAA. By having a SIP provision that 
defines what would otherwise be 
violations of the applicable emission 
limitations as non-violations, the state 
has effectively negated the ability of the 
EPA or the public to enforce against 
those violations. 



The EPA also believes that even if 06– 
096–101 Me. Code R. § 3 is interpreted 
to allow the source to make the required 
demonstration only in the context of an 
enforcement proceeding, the conditions 
set forth in the provision do not render 
it an acceptable affirmative defense 
provision. As explained in sections IV 
and VII.C of this notice, the EPA 
believes that affirmative defenses are 
only permissible under the CAA in the 



VerDate Mar<15>2010 17:05 Feb 21, 2013 Jkt 229001 PO 00000 Frm 00033 Fmt 4701 Sfmt 4702 E:\FR\FM\22FEP3.SGM 22FEP3sr
ob



in
so



n 
on



 D
S



K
4S



P
T



V
N



1P
R



O
D



 w
ith



 P
R



O
P



O
S



A
LS



3











12492 Federal Register / Vol. 78, No. 36 / Friday, February 22, 2013 / Proposed Rules 



96 Petition at 52–53. 



97 Petition at 52. 
98 Petition at 53. 
99 Petition at 52–53. 
100 Petition at 53. 



case of events that are beyond the 
control of the source, i.e., malfunctions. 
Affirmative defense provisions are not 
appropriate in the case of planned 
source actions, such as cold startup or 
planned shutdown, because sources 
should be expected to comply with 
applicable emission limitations during 
those normal planned and predicted 
modes of source operation. 



Finally, the EPA believes that 06– 
096–101 Me. Code R. § 4 is 
impermissible under the CAA as 
interpreted in the EPA’s SSM Policy as 
an unbounded director’s discretion 
provision. The provision authorizes a 
state official ‘‘to exempt emissions 
occurring during periods of unavoidable 
malfunction or unplanned shutdown 
from civil penalty under section 349, 
subsection 2.’’ Although the reference to 
section 349, subsection 2 is to a Maine 
state penalty provision, the EPA 
believes that the provision is unclear as 
written. This provision could be read to 
mean that once the state official has 
exempted excess emissions during 
malfunctions from otherwise applicable 
SIP limitations, those excess emissions 
are not subject to any penalties, 
including penalties under CAA section 
113. As discussed in section VII.A of 
this notice, such director’s discretion 
provisions are impermissible. Such an 
interpretation would make the state 
official the unilateral arbiter of whether 
the excess emissions in a given event 
constitute a violation, which could 
preclude enforcement by the EPA or the 
public who might disagree about 
whether enforcement action is 
warranted. Most importantly, however, 
the provision may be read to authorize 
the state official to create an exemption 
from the emission limitation, and such 
an exemption is impermissible in the 
first instance. The EPA believes that 
inclusion of an unbounded director’s 
discretion provision in 06–096–101 Me. 
Code R. § 4 is thus a substantial 
inadequacy and renders this specific SIP 
provision impermissible for this reason. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to 06–096–101 Me. 
Code R. § 3. The EPA believes that this 
provision allows for exemptions from 
the otherwise applicable SIP emission 
limitations, and that such exemptions 
are inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs as required 
by sections 110(a)(2)(A), 110(a)(2)(C), 
and 302(k). In addition, by creating 
these impermissible exemptions, the 
state has defined violations in a way 
that would interfere with effective 
enforcement by the EPA and the public 



for excess emissions during these events 
as provided in CAA sections 113 and 
304. Even if the EPA were to consider 
06–096–101 Me. Code R. § 3 to provide 
an affirmative defense rather than an 
automatic exemption, the provision is 
not a permissible affirmative defense 
provision consistent with the 
requirements of the CAA as interpreted 
in the EPA’s recommendations in the 
EPA’s SSM Policy. 



The EPA also proposes to grant the 
Petition with respect to 06–096–101 Me. 
Code R. § 4. The EPA believes that this 
provision, as written, applies only to 
state penalties. However, the EPA is 
concerned that the provision could 
cause confusion among the public, the 
regulated community, and the courts, 
who might interpret the provision as 
applying to both state and federal 
penalties. Of course, such an 
interpretation would seem to allow for 
exemptions from otherwise applicable 
emission limitations through a state 
official’s unilateral exercise of 
unbounded discretionary authority and 
therefore be inconsistent with the 
fundamental requirements of the CAA 
with respect to SIPs and SIP revisions. 
To avoid any such misunderstanding, 
the EPA is proposing to find that these 
provisions are substantially inadequate 
to meet CAA requirements and thus 
proposing to issue a SIP call with 
respect to these provisions. 



2. New Hampshire 



a. Petitioner’s Analysis 



The Petitioner objected to two 
generally applicable provisions in the 
New Hampshire SIP that allow 
emissions in excess of otherwise 
applicable SIP emission limitations 
during ‘‘malfunction or breakdown of 
any component part of the air pollution 
control equipment.’’ 96 The Petitioner 
argued that the challenged provisions 
provide an automatic exemption for 
excess emissions during the first 48 
hours when any component part of air 
pollution control equipment 
malfunctions (N.H. Code R. Env-A 
902.03) and further provide that ‘‘[t]he 
director may * * * grant an extension 
of time or a temporary variance’’ for 
excess emissions outside of the initial 
48-hour time period (N.H. Code R. Env- 
A 902.04). The Petitioner argued that 
N.H. Code R. Env-A 902.03 is an 
impermissible automatic exemption 
because it ‘‘provides that if certain 
conditions existed during a period of 
excess emissions, then those 
exceedances would not be considered 



violations.’’ 97 The Petitioner argued 
that such exemptions are inconsistent 
with the requirements of the CAA and 
the EPA’s SSM Policy. The Petitioner 
argued that the CAA and the EPA’s 
interpretation of the CAA in the SSM 
Policy require that all such excess 
emissions be treated as violations. The 
Petitioner further argued that both N.H. 
Code R. Env-A 902.03 and N.H. Code R. 
Env-A 902.04 appear ‘‘to authorize the 
division to allow [exemptions], which 
could be interpreted to preclude 
enforcement by EPA or citizens’’ 98 for 
the excess emissions that would 
otherwise be violations of applicable 
SIP emission limitations. 



Second, the Petitioner objected to two 
specific provisions in the New 
Hampshire SIP which provide source- 
specific exemptions for periods of 
startup for ‘‘any process, manufacturing 
and service industry’’ (N.H. Code R. 
Env-A 1203.05) and for pre-June 1974 
asphalt plants during startup, provided 
they are at 60-percent opacity for no 
more than 3 minutes (N.H. Code R. Env- 
A 1207.02).99 The Petitioner recognized 
that EPA permits source category- 
specific emission limitations for startup 
and shutdown if certain conditions are 
met. The Petitioner argued, however, 
that ‘‘[o]f the seven criteria EPA 
considers adequate to justify a source 
specific emission limit during startup 
and shutdown, section 1207.02 arguably 
meets only one of them and section 
1203.05 meets none at all.’’ 100 The 
Petitioner thus requested that EPA 
require New Hampshire to remove both 
provisions from the SIP. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations, 
whether automatic or through the 
exercise of a state official’s discretion. In 
accordance with the requirements of 
CAA section 110(a)(2)(A), SIPs must 
contain emission limitations and, in 
accordance with the definition of 
‘‘emission limitations’’ in CAA section 
302(k), such emission limitations must 
be continuous. Thus, any excess 
emissions above the level of the 
applicable emission limitation must be 
considered violations, whether or not 
the state elects to exercise its 
enforcement discretion. SIP provisions 
that create exemptions such that the 
excess emissions during startup, 
shutdown, or malfunctions are not 
violations are inconsistent with the 
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101 See, 77 FR 50561 at 50608. 
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103 The EPA notes that the Petitioner also 



identified several additional provisions, 25–4–13 
R.I. Code R. §§ 13.4.1(a), 27.2.3 and 25–4–39 R.I. 
Code R. §§ 39.5.4, 39.7.5(a), 39.7.6(b), 39.7.7(e), 
39.7.8(f), 39.7.9(e), 39.7.11(c)(2), that it alleged are 
inconsistent with the CAA and the EPA’s SSM 
Policy. However, the Petitioner did not request that 
the EPA address those provisions in its remedy 
request, and thus the EPA is not addressing those 
provisions in this action. The EPA may elect to 
evaluate those provisions in a later action. 



fundamental requirements of the CAA 
with respect to emission limitations in 
SIPs. The first provision identified by 
the Petitioner, N.H. Code R. Env-A 
902.03, explicitly states that ‘‘increased 
emissions shall be allowed’’ during 
‘‘malfunction or breakdown of any 
component part of the air pollution 
control equipment.’’ The third provision 
identified by the Petitioner, N.H. Code 
R. Env-A 1203.05, provides that 
applicable SIP emission limitations 
apply ‘‘for any process, manufacturing 
and service industry’’ ‘‘[e]xcept during 
periods of start-ups and warm-ups.’’ 
Both of these provisions allow 
automatic exemptions during periods of 
startup from otherwise applicable SIP 
emission limitations for excess 
emissions and thus are inconsistent 
with the requirements of the CAA as 
interpreted in the EPA’s SSM Policy. 
The EPA believes that inclusion of such 
exemptions from otherwise applicable 
SIP emission limitations in these 
provisions is a substantial inadequacy 
and renders these SIP provisions 
impermissible. 



Similarly, N.H. Code R. Env-A 
1203.05 does not appear to comply with 
the Act’s requirements for source 
category-specific rules for startup and 
shutdown as interpreted in the EPA’s 
SSM Policy. N.H. Code R. Env-A 
1203.05 establishes a visible emissions 
limit for ‘‘any process, manufacturing 
and service industry’’ but further states 
that this limit does not apply during 
startups. Automatic exemptions from 
otherwise applicable SIP emission 
limitations for excess emissions during 
periods of startup are not permissible 
under the CAA. As discussed in section 
VII.A of this notice, states may elect to 
develop alternative emission limitations 
or other forms of enforceable control 
measures or techniques that apply 
during startup or shutdown, but 
exemptions for excess emissions during 
such periods are inconsistent with the 
fundamental requirements of the CAA. 



Similarly, N.H. Code R. Env-A 
1207.02 provided an alternate opacity 
limit, ‘‘60 percent opacity, No. 3 on the 
Ringelmann Smoke Chart,’’ for pre-June 
1974 asphalt plants during startups. The 
EPA believes that this alternate 
emissions limit does not meet the 
elements of the EPA’s SSM Policy 
interpreting the CAA for establishing 
source-specific startup and shutdown 
alternative limits. However, after the 
Petitioner filed its Petition, the EPA 
acted on a SIP revision from New 
Hampshire correcting N.H. Code R. Env- 
A 1207.02 and renaming that provision 
as N.H. Code R. Env-A 2703.02. The 
N.H. Code R. Env-A 2703.02, as 
rewritten and submitted by New 



Hampshire, corrected the deficiencies 
identified by the Petitioner and removed 
the alternative limitations applicable 
during startups for pre-June 1974 
asphalt plants. The EPA approved New 
Hampshire’s SIP revision with respect 
to N.H. Code R. Env-A 2703.02 on 
August 22, 2012.101 Thus, the 
Petitioner’s objection to this provision is 
moot. 



Finally, the EPA believes that N.H. 
Code R. Env-A 902.04 is impermissible 
under the CAA as interpreted in the 
EPA’s SSM Policy, because it includes 
an unbounded director’s discretion 
provision. The provision authorizes a 
state official to grant ‘‘an extension of 
time’’ to the time-limited exemption 
provided by N.H. Code R. Env-A 902.03 
or a ‘‘temporary variance’’ to an 
applicable SIP emission limitation 
during malfunctions of air pollution 
control equipment. This provision could 
be read to mean that once the state 
official has granted a time extension or 
temporary variance for excess emissions 
during malfunctions from otherwise 
applicable SIP limitations, those excess 
emissions are not violations. As 
discussed in section VII.A of this notice, 
such director’s discretion provisions are 
impermissible. Such an interpretation 
would make the state official the 
unilateral arbiter of whether the excess 
emissions in a given event constitute a 
violation, which could preclude 
enforcement by the EPA or the public 
who might disagree about whether 
enforcement action is warranted. Most 
importantly, however, the provision 
may be read to authorize the state 
official to create an exemption from the 
emission limitation, and such an 
exemption is impermissible in the first 
instance. The EPA believes that 
inclusion of an unbounded director’s 
discretion provision in N.H. Code R. 
Env-A 902.03 is thus a substantial 
inadequacy and renders this specific SIP 
provision impermissible for this reason. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to N.H. Code R. 
Env-A 902.03 and N.H. Code R. Env-A 
1203.05. The EPA believes that both of 
these provisions allow for automatic 
exemptions from otherwise applicable 
emission limitations and that such 
outright exemptions are inconsistent 
with the fundamental requirements of 
the CAA with respect to emission 
limitations in SIPs as required by 
sections 110(a)(2)(A), 110(a)(2)(C), and 
302(k). In addition, by creating these 
impermissible exemptions, the state has 
defined violations in a way that would 



interfere with effective enforcement by 
the EPA and citizens for excess 
emissions during these events as 
provided in CAA sections 113 and 304. 
For these reasons, the EPA is proposing 
to find that these provisions are 
substantially inadequate to meet CAA 
requirements and thus is proposing to 
issue a SIP call with respect to these 
provisions. 



The EPA proposes to grant the 
Petition with respect to N.H. Code R. 
Env-A 902.04. The EPA believes that 
this provision allows for exemptions 
from otherwise applicable emission 
limitations through a state official’s 
unilateral exercise of discretionary 
authority that is unbounded. Such 
provisions are inconsistent with the 
fundamental requirements of the CAA 
with respect to emission limitations in 
SIPs as required by sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). 
For these reasons, the EPA is proposing 
to find that this provision is 
substantially inadequate to meet CAA 
requirements and thus proposing to 
issue a SIP call with respect to this 
provision. 



The EPA proposes to deny the 
Petition with respect to N.H. Code R. 
Env-A 1207.02. New Hampshire has 
corrected the inadequacy identified by 
the Petitioner, and the EPA approved 
the SIP revision. Therefore, the 
Petitioner’s objection is moot. 



3. Rhode Island 



a. Petitioner’s Analysis 
The Petitioner objected to a generally 



applicable provision in the Rhode 
Island SIP that allows for a case-by-case 
petition procedure whereby a source 
can obtain a variance from state 
personnel under R.I. Gen. Laws § 23– 
23–15 to continue to operate during a 
malfunction of its control equipment 
that lasts more than 24 hours, if the 
source demonstrates that enforcement 
would constitute undue hardship 
without a corresponding benefit (25–4– 
13 R.I. Code R. § 16.2).102 103 The 
Petitioner argued that if the state grants 
the source’s petition and provides a 
variance allowing the source to continue 
to operate, the facility could be excused 
from compliance with otherwise 
applicable SIP emission limitations 
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during malfunction periods. The 
Petitioner argued that this provision 
could be read to preclude enforcement 
by the EPA or citizens in the event that 
the state elects not to treat the event as 
a violation of SIP emission limitations. 
Thus, the Petitioner argued, the 
provision is inconsistent with the CAA 
and the EPA’s SSM Policy because it 
allows the state to make a unilateral 
decision that the excess emissions were 
not a violation and thus purports to bar 
enforcement for the excess emissions by 
the EPA and citizens. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations, 
whether automatic or through the 
exercise of a state official’s discretion. In 
accordance with the requirements of 
CAA section 110(a)(2)(A), SIPs must 
contain emission limitations and, in 
accordance with the definition of 
‘‘emission limitations’’ in CAA section 
302(k), such emission limitations must 
be continuous. Thus, any excess 
emissions above the level of the 
applicable emission limitation must be 
considered violations, whether or not 
the state elects to exercise its 
enforcement discretion. SIP provisions 
that create exemptions such that excess 
emissions during malfunctions are not 
violations are inconsistent with the 
fundamental requirements of the CAA 
with respect to emission limitations in 
SIPs. 



The EPA believes that 25–4–13 R.I. 
Code R. § 16.2 is impermissible under 
the CAA as interpreted in the EPA’s 
SSM Policy, due to an insufficiently 
bounded director’s discretion provision. 
The provision specifies a mechanism for 
a variance to be granted ‘‘[i]n the event 
that the malfunction of an air pollution 
control system is expected or may 
reasonably be expected to continue for 
longer than 24 hours.’’ This provision 
could be read to mean that once a state 
official has exempted excess emissions 
during malfunctions from otherwise 
applicable SIP limitations, those excess 
emissions are not violations. As 
discussed in section VII.A of this notice, 
such director’s discretion provisions are 
impermissible. Such an interpretation 
would make the state official the 
unilateral arbiter of whether the excess 
emissions in a given event constitute a 
violation, which could preclude 
enforcement by the EPA or the public 
who might disagree about whether 
enforcement action is warranted. Most 
importantly, however, the provision 
may be read to authorize the state 
official to create an exemption from the 
emission limitation, and such an 



exemption is impermissible in the first 
instance. The EPA believes that 
inclusion of an insufficiently bounded 
director’s discretion provision in 25–4– 
13 R.I. Code R. § 16.2 is thus a 
substantial inadequacy and renders this 
specific SIP provision impermissible for 
this reason. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to 25–4–13 R.I. 
Code R. § 16.2. The EPA believes that 
this provision allows for exemptions 
from otherwise applicable emission 
limitations through a state official’s 
unilateral exercise of discretionary 
authority that is insufficiently bounded. 
Such provisions are inconsistent with 
the fundamental requirements of the 
CAA with respect to emission 
limitations in SIPs as required by 
sections 110(a)(2)(A), 110(a)(2)(C), and 
302(k). For these reasons, the EPA is 
proposing to find that this provision is 
substantially inadequate to meet CAA 
requirements and thus proposing to 
issue a SIP call with respect to this 
provision. 



C. Affected States in EPA Region II 



1. New Jersey 



a. Petitioner’s Analysis 
The Petitioner objected to two specific 



provisions in the New Jersey SIP that 
allow for automatic exemptions for 
excess emissions during emergency 
situations.104 The Petitioner objected to 
the first provision because it provides 
industrial process units that have the 
potential to emit sulfur compounds an 
exemption from the otherwise 
applicable sulfur emission limitations 
where ‘‘[t]he discharge from any stack or 
chimney [has] the sole function of 
relieving pressure of gas, vapor or liquid 
under abnormal emergency conditions’’ 
(N.J. Admin. Code 7:27–7.2(k)(2)). The 
Petitioner argued that such an 
exemption is inconsistent with the 
requirements of the CAA and the EPA’s 
SSM Policy. The Petitioner argued that 
the CAA and the EPA’s interpretation of 
the CAA in the SSM Policy require that 
all such excess emissions be treated as 
violations. 



The Petitioner objected to the second 
provision because it provides electric 
generating units (EGUs) an exemption 
from the otherwise applicable NOX 
emission limitations when the unit is 
operating at ‘‘emergency capacity,’’ also 
known as a ‘‘MEG alert,’’ which is 
statutorily defined as a period in which 
one or more EGUs is operating at 
emergency capacity at the direction of 



the load dispatcher in order to prevent 
or mitigate voltage reductions or 
interruptions in electric service, or both 
(N.J. Admin. Code 7:27–19.1). The 
Petitioner argued that this source- 
specific exemption from the emission 
limitations ‘‘cannot ensure compliance 
with the NAAQS and PSD increments 
for NOX because ambient air quality is 
nowhere mentioned as a relevant 
consideration.’’ 105 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations. In 
accordance with the requirements of 
CAA section 110(a)(2)(A), SIPs must 
contain emission limitations and, in 
accordance with the definition of 
‘‘emission limitations’’ in CAA section 
302(k), such emission limitations must 
be continuous. Thus, any excess 
emissions above the level of the 
applicable emission limitation must be 
considered violations of such 
limitations, whether or not the state 
elects to exercise its enforcement 
discretion. SIP provisions that create 
exemptions such that excess emissions 
during emergency conditions, however 
defined, are not violations are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs. 



The first provision identified by the 
Petitioner explicitly states that emission 
limitations of sulfur compounds ‘‘shall 
not apply’’ to emissions coming from a 
stack or a chimney during ‘‘abnormal 
emergency conditions,’’ when the 
discharges are solely to relieve pressure 
of gas, vapor, or liquid. The EPA 
believes that inclusion of such an 
exemption from emission limitations in 
N.J. Admin. Code 7:27–7.2(k)(2) is a 
substantial inadequacy and renders this 
specific SIP provision impermissible. 
The EPA notes that this exemption is 
impermissible even though the state has 
imposed the limitation that such 
exemption would apply only during 
‘‘abnormal emergency conditions.’’ The 
core problem remains that the provision 
provides an impermissible exemption 
from the sulfur compound emission 
limitations otherwise applicable under 
the SIP. 



With regard to the second provision 
raised by the Petitioner (N.J. Admin. 
Code 7:27–19.1), the EPA disagrees that 
it is a substantial inadequacy in the SIP, 
because the exemption from the NOX 
emission limitations ceased to be 
applicable after November 15, 2005. 
Because the statute’s exemption applies 
only to those emergency situations, or 
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‘‘MEG alerts,’’ that occur ‘‘on or before 
November 15, 2005’’ (N.J. Admin. Code 
7:27–19.1), the Petitioner’s claim is 
moot. 



c. The EPA’s Proposal 



The EPA proposes to grant the 
Petition with respect to N.J. Admin. 
Code 7:27–7.2(k)(2). The EPA believes 
that this provision allows for an 
exemption from the otherwise 
applicable emission limitations, and 
that such an exemption is inconsistent 
with the fundamental requirements of 
the CAA with respect to emission 
limitations in SIPs as required by CAA 
sections 110(a)(2)(A), 110(a)(2)(C), and 
302(k). For this reason, the EPA is 
proposing to find that this provision is 
substantially inadequate to meet CAA 
requirements and thus is proposing to 
issue a SIP call with respect to this 
provision. The EPA proposes to deny 
the Petition with respect to N.J. Admin. 
Code 7:27–19.1, because its 
effectiveness expired on November 15, 
2005, and therefore Petitioner’s claim 
with regard to the impermissibility of 
this provision is moot. 



2. [Reserved] 



D. Affected States in EPA Region III 



1. Delaware 



a. Petitioner’s Analysis 



The Petitioner objected to seven 
provisions in the Delaware SIP that 
provide exemptions during startup and 
shutdown from the otherwise applicable 
SIP emission limitations.106 The seven 
source-specific and pollutant-specific 
provisions that provide exemptions 
during periods of startup and shutdown 
are: 7–1100–1104 Del. Code Regs § 1.5 
(Particulate Emissions from Fuel 
Burning Equipment); 7–1100–1105 Del. 
Code Regs § 1.7 (Particulate Emissions 
from Industrial Process Operations); 7– 
1100–1108 Del. Code Regs § 1.2 (Sulfur 
Dioxide Emissions from Fuel Burning 
Equipment); 7–1100–1109 Del. Code 
Regs § 1.4 (Emissions of Sulfur 
Compounds From Industrial 
Operations); 7–1100–1114 Del. Code 
Regs § 1.3 (Visible Emissions); 7–1100– 
1124 Del. Code Regs § 1.4 (Control of 
Volatile Organic Compound Emissions); 
and 7–1100–1142 Del. Code Regs § 2.3.5 
(Specific Emission Control 
Requirements). These provisions 
provide exemptions to the emission 
limitations during startup and 
shutdown when ‘‘the emissions * * * 
during start-up and shutdown are 
governed by an operation permit issued 
pursuant to the provisions of 2.0 of 7 DE 



Admin. Code 1102.’’ (E.g., 7–1100–1104 
Del. Code Regs § 1.5.) 



The Petitioner objected to these 
provisions because they provide a state 
official with the discretion, through the 
permitting process, to exempt sources 
from otherwise applicable SIP emission 
limitations or to set alternative 
limitations for periods of startup and 
shutdown. The Petitioner argued that 
such discretion is not permissible 
because the CAA and the EPA’s 
interpretation of the CAA in the SSM 
Policy require that all such excess 
emissions be treated as violations. 
Moreover, the Petitioner argued that any 
alternative limits for periods of startup 
and shutdown created by the state 
official through the permitting process 
do not meet the requirements of the Act 
and the EPA’s SSM Policy, because 
there is no requirement in the provision 
that the limits be narrowly tailored, 
source-specific, created in consultation 
with the EPA, and approved into the 
Delaware SIP by the EPA. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations, 
whether automatic or through the 
exercise of a state official’s discretion. In 
accordance with the requirements of 
CAA section 110(a)(2)(A), SIPs must 
contain emission limitations and, in 
accordance with the definition of 
‘‘emission limitations’’ in CAA section 
302(k), such emission limitations must 
be continuous. Thus, any excess 
emissions above the level of the 
applicable emission limitation must be 
considered violations, whether or not 
the state elects to exercise its 
enforcement discretion. SIP provisions 
that create exemptions such that the 
excess emissions during startup and 
shutdown could be deemed not a 
violation of the applicable emission 
limitations are inconsistent with the 
fundamental requirements of the CAA 
with respect to emission limitations in 
SIPs. 



The EPA believes that the seven 
provisions raised by the Petitioner are 
impermissible because they are 
unbounded director’s discretion 
provisions, created through the state 
permitting program, in which state 
officials are provided unbounded 
discretion to set alternative limits and 
could therefore provide an outright 
exemption from the emission 
limitations. In each of the provisions 
raised by the Petitioner, an exemption 
from the SIP’s emission limitations 
during periods of startup and shutdown 
is automatically granted if the permit to 
which the source is subject has terms or 



conditions governing emissions during 
startup and shutdown. The SIP 
provisions therefore vest state officials 
with the unilateral power to establish 
alternative limits, or to create an 
exemption altogether, in permits by 
deeming such periods of excess 
emissions during startup and shutdown 
permissible. Were the state to exercise 
its discretion and decide on a case-by- 
case basis that such an event was not a 
violation of the emission limitations, the 
EPA and citizens could be precluded 
from enforcement. More importantly, 
however, an exemption from the 
emission limitations is impermissible in 
the first instance, and these provisions 
purport to authorize state officials in the 
permitting context to grant such 
exemptions. These provisions therefore 
undermine the SIP’s emission 
limitations and the emissions 
reductions they are intended to achieve 
and render them less enforceable by the 
EPA or through a citizen suit. The EPA 
believes that the inclusion of 
insufficiently bounded director’s 
discretion provisions in 7–1100–1104 
Del. Code Regs § 1.5, 7–1100–1105 Del. 
Code Regs § 1.7, 7–1100–1108 Del. Code 
Regs § 1.2, 7–1100–1109 Del. Code Regs 
§ 1.4, 7–1100–1114 Del. Code Regs § 1.3, 
7–1100–1124 Del. Code Regs § 1.4, and 
7–1100–1142 Del. Code Regs § 2.3.5 is 
thus a substantial inadequacy and 
renders these specific SIP provisions 
impermissible for this reason. 



In addition, the EPA agrees with the 
Petitioner that while the CAA, as 
interpreted in the EPA’s SSM Policy, 
allows states to set source category- 
specific alternative emission limitations 
or other forms of enforceable control 
measures or techniques that apply 
during periods of startup and shutdown, 
such alternative limitations are only 
permitted in a narrow set of 
circumstances and must be 
accomplished through the appropriate 
SIP process (see section VII.A of this 
notice.) Those alternative limitations 
must be developed in consultation with 
the EPA and must be approved by the 
EPA into the SIP. The provisions of 
Delaware’s SIP raised by the Petitioner 
purport to authorize the state to 
establish alternative limitations for 
excess emissions during periods of 
startup and shutdown (or to exempt 
those emissions altogether, as discussed 
above) on a case-by-case basis in the 
permitting process, and the provisions 
do not require the state to consult with 
the EPA or have those alternative limits 
approved by the EPA into the SIP. The 
EPA believes that the inclusion of 
processes to establish alternative limits 
for some sources and in regard to some 
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pollutants in a manner that does not 
conform with the requirements of the 
Act as interpreted in the EPA’s SSM 
Policy in 7–1100–1104 Del. Code Regs 
§ 1.5, 7–1100–1105 Del. Code Regs § 1.7, 
7–1100–1108 Del. Code Regs § 1.2, 7– 
1100–1109 Del. Code Regs § 1.4, 7– 
1100–1114 Del. Code Regs § 1.3, 7– 
1100–1124 Del. Code Regs § 1.4, and 7– 
1100–1142 Del. Code Regs § 2.3.5 is thus 
a substantial inadequacy and renders 
these specific SIP provisions 
impermissible, in addition to the 
creation of unbounded discretion in a 
state official. 



c. The EPA’s Proposal 



The EPA proposes to grant the 
Petition with respect to 7–1100–1104 
Del. Code Regs § 1.5, 7–1100–1105 Del. 
Code Regs § 1.7, 7–1100–1108 Del. Code 
Regs § 1.2, 7–1100–1109 Del. Code Regs 
§ 1.4, 7–1100–1114 Del. Code Regs § 1.3, 
7–1100–1124 Del. Code Regs § 1.4, and 
7–1100–1142 Del. Code Regs § 2.3.5. 
The EPA believes that these provisions 
allow for exemptions from otherwise 
applicable SIP emission limitations, and 
that such outright exemptions are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs in sections 
110(a)(2)(A), 110(a)(C), and 302(k). In 
addition, the aforementioned provisions 
each allow for such exemptions through 
a state official’s unilateral exercise of 
insufficiently bounded discretionary 
authority in the permitting process, and 
such provisions are inconsistent with 
the fundamental requirements of the 
CAA with respect to SIPs and SIP 
revisions. Moreover, the discretion in 
these provisions also allows state 
officials to establish alternative 
emission limitations during periods of 
startup and shutdown through a process 
that does not conform to the 
requirements of the Act or the EPA’s 
SSM Policy with regard to establishing 
alternative emission limitations. For 
these reasons, the EPA is proposing to 
find that these provisions are 
substantially inadequate to meet CAA 
requirements and thus is proposing to 
issue a SIP call with respect to these 
provisions. 



2. District of Columbia 



a. Petitioner’s Analysis 



The Petitioner objected to five 
provisions in the District of Columbia 
(D.C.) SIP as being inconsistent with the 
CAA and the EPA’s SSM Policy.107 The 
Petitioner first objected to a generally 
applicable provision in the D.C. SIP that 
allows for discretionary exemptions 



during periods of maintenance or 
malfunction (D.C. Mun. Regs. tit. 20 
§ 107.3). The provision provides the 
Mayor with the authority to permit 
continued operation of a stationary 
source when air pollution controls are 
shut down due to maintenance or 
malfunction. The Petitioner argued that 
this provision could provide an 
exemption from the otherwise 
applicable SIP emission limitations, and 
such an exemption is impermissible 
under the CAA because the statute and 
the EPA’s interpretation of the CAA in 
the SSM Policy require that all such 
excess emissions be treated as 
violations. Moreover, the Petitioner 
objected to this discretionary exemption 
because the Mayor’s grant of permission 
to continue to operate during the period 
of malfunction or maintenance could be 
interpreted to excuse excess emissions 
during such time period and could thus 
be read to preclude enforcement by the 
EPA or citizens in the event that the 
Mayor elects not to treat the event as a 
violation. Thus, in addition to creating 
an impermissible exemption for the 
excess emissions, the Petitioner argued, 
the provision is also inconsistent with 
the CAA as interpreted in the EPA’s 
SSM Policy because it allows the Mayor 
to make a unilateral decision that the 
excess emissions were not a violation 
and thus purports to bar enforcement for 
the excess emissions by the EPA and 
citizens. 



Secondly, the Petitioner objected to 
the alternative limitations on stationary 
sources for visible emissions during 
periods of ‘‘start-up, cleaning, soot 
blowing, adjustment of combustion 
controls, or malfunction,’’ (D.C. Mun. 
Regs. tit. 20 § 606.1) and, for fuel- 
burning equipment placed in initial 
operation before January 1977, 
alternative limits for visible emissions 
during startup and shutdown (D.C. 
Mun. Regs. tit. 20 § 606.2). The 
Petitioner also objected to the 
exemption from emission limitations for 
emergency standby engines (D.C. Mun. 
Regs. tit. 20 § 805.1(c)(2)). The Petitioner 
argued that these provisions could 
provide exemptions or deviations from 
the otherwise applicable SIP emission 
limitations, and such exemptions are 
impermissible under the CAA because 
the statute and the EPA’s interpretation 
of the CAA in the SSM Policy require 
that all such excess emissions be treated 
as violations. Moreover, the Petitioner 
argued that the alternative limits do not 
appear to meet the criteria for a source 
category-specific rule as permitted 
under the EPA’s SSM Policy 
interpreting the Act. 



Finally, the Petitioner objected to the 
provision in the D.C. SIP that provides 



an affirmative defense for violations of 
visible emission limitations during 
‘‘unavoidable malfunction’’ (D.C. Mun. 
Regs. tit. 20 § 606.4). The Petitioner 
objected to this provision because the 
elements of the defense are not laid out 
clearly in the SIP, because the term 
‘‘affirmative defense’’ is not defined in 
the SIP, and finally, the Petitioner 
argues, because affirmative defenses for 
any excess emissions are wholly 
inconsistent with the CAA and should 
be removed from the SIP. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations, 
whether automatic or through the 
exercise of a state official’s discretion. In 
accordance with the requirements of 
CAA section 110(a)(2)(A), SIPs must 
contain emission limitations and, in 
accordance with the definition of 
‘‘emission limitations’’ in CAA section 
302(k), such emission limitations must 
be continuous. Thus, any excess 
emissions above the level of the 
applicable emission limitation must be 
considered violations, whether or not 
the state elects to exercise its 
enforcement discretion. SIP provisions 
that create exemptions such that the 
excess emissions during startup, 
shutdown, load change, or emergencies 
are not violations of the applicable 
emission limitations are inconsistent 
with the fundamental requirements of 
the CAA with respect to emission 
limitations in SIPs. The EPA believes 
that the inclusion of such an exemption 
from the emission limitations in D.C. 
Mun. Regs. tit. 20 § 107.3 is thus a 
substantial inadequacy and renders this 
specific SIP provision impermissible. 



The EPA believes that D.C. Mun. 
Regs. tit. 20 § 107.3 is also 
impermissible due to an unbounded 
director’s discretion provision that 
purports to make the Mayor the 
unilateral arbiter of whether the excess 
emissions in a given event constitute a 
violation. In the case of D.C. Mun. Regs. 
tit. 20 § 107.3, the provision authorizes 
the Mayor to permit continued 
operation at stationary sources without 
functioning air pollution control 
equipment. The Mayor’s grant of 
permission to continue to operate 
during the period of malfunction or 
maintenance could be interpreted to 
excuse excess emissions from that time 
period, and it could thus be read to 
preclude enforcement by the EPA or 
through a citizen suit in the event that 
the Mayor elects not to treat the event 
as a violation. In addition, the provision 
vests the Mayor with the unilateral 
power to grant an exemption from the 



VerDate Mar<15>2010 17:05 Feb 21, 2013 Jkt 229001 PO 00000 Frm 00038 Fmt 4701 Sfmt 4702 E:\FR\FM\22FEP3.SGM 22FEP3sr
ob



in
so



n 
on



 D
S



K
4S



P
T



V
N



1P
R



O
D



 w
ith



 P
R



O
P



O
S



A
LS



3











12497 Federal Register / Vol. 78, No. 36 / Friday, February 22, 2013 / Proposed Rules 



108 1999 SSM Guidance Attachment at 4–5. 



otherwise applicable SIP emission 
limitation, without any additional 
public process at the D.C. or federal 
level, and without any bounds or 
parameters to the exercise of this 
discretion. Most importantly, however, 
the provision purports to authorize the 
Mayor to create an exemption from the 
emission limitation, and such an 
exemption is impermissible in the first 
instance. Such a director’s discretion 
provision undermines the emission 
limitations and the emissions 
reductions they are intended to achieve 
and renders them less enforceable by 
the EPA or through a citizen suit. The 
EPA believes that the inclusion of an 
unbounded director’s discretion 
provision in D.C. Mun. Regs. tit. 20 
§ 107.3 is thus a substantial inadequacy 
and renders this specific SIP provision 
impermissible for this reason, in 
addition to the creation of an 
impermissible exemption. 



The EPA notes that while the CAA 
does not allow for exemptions for excess 
emissions, it does, as discussed in 
section VII.A of this notice, allow states 
to develop alternative emission 
limitations or other forms of enforceable 
control measures or techniques that 
apply during startup or shutdown. The 
EPA believes that emission limitations 
in SIPs should generally be developed 
in the first instance to account for the 
types of normal operation outlined in 
D.C. Mun. Regs. tit. 20 § 606.1, such as 
cleaning, soot blowing, and adjustment 
of combustion controls. The D.C. Mun. 
Regs. tit. 20 §§ 606.1 and 606.2 do not 
appear to comply with the CAA’s 
requirements as interpreted in the EPA’s 
SSM Policy. The alternative limitations 
on stationary sources for visible 
emissions during periods of ‘‘start-up, 
cleaning, soot blowing, adjustment of 
combustion controls, or malfunction,’’ 
(D.C. Mun. Regs. tit. 20 § 606.1) do not 
comply with the Act and the EPA’s 
policy interpreting the Act, because, for 
instance, they do not apply only to 
‘‘specific, narrowly-defined source 
categories using specific control 
strategies.’’ 108 The EPA believes that the 
inclusion of these alternative 
limitations, which do not comply with 
the requirements of the Act, in D.C. 
Mun. Regs. tit. 20 §§ 606.1 and 606.2 is 
thus a substantial inadequacy and 
renders these specific SIP provisions 
impermissible. 



With respect to the Petitioner’s 
objection to the exemption for 
emergency standby engines (D.C. Mun. 
Regs. tit. 20 § 805.1(c)(2)), the EPA 
disagrees that this provision applies to 
an exemption from emission limitations 



during startup, shutdown, or 
malfunction periods. Instead, this 
provision applies to a specific source 
category that is not subject to control 
under the D.C. SIP. At this point in 
time, the SIP reflects that regulation of 
this source category is not necessary in 
the SIP in order to meet the applicable 
reasonably available control technology 
(RACT) requirements or other CAA 
requirements in this area. The EPA 
therefore disagrees with Petitioner that 
D.C. Mun. Regs. tit. 20 § 805.1(c)(2) 
renders the D.C. SIP substantially 
inadequate. 



Finally, the EPA agrees with the 
Petitioner that the affirmative defense 
contained in D.C. Mun. Regs. tit. 20 
§ 606.4 is not an acceptable affirmative 
defense provision under the CAA as 
interpreted the EPA’s SSM Policy. 
Although the EPA believes that 
narrowly drawn affirmative defenses are 
permitted under the CAA for 
malfunction events (see section VII.B of 
this notice), the EPA’s interpretation of 
the CAA is that such affirmative 
defenses can only shield the source 
from monetary penalties and cannot be 
a bar to injunctive relief. An affirmative 
defense provision that purports to bar 
any enforcement action for injunctive 
relief for violations of emission 
limitations is inconsistent with the 
requirements of CAA sections 113 and 
304. Furthermore, the SIP provision is 
deficient because while it appears to 
create an affirmative defense, it does so 
with conditions that are not consistent 
with the criteria that the EPA 
recommends in the SSM Policy. The 
EPA acknowledges that the SSM Policy 
is only guidance concerning what types 
of SIP provisions could be consistent 
with the requirements of the CAA. 
Nonetheless, through this rulemaking, 
the EPA is proposing to determine that 
D.C. Mun. Regs. tit. 20 § 606.4 does not 
include criteria that are sufficiently 
robust to qualify as an acceptable 
affirmative defense provision. The EPA 
believes that the inclusion of the 
complete bar to liability, including 
injunctive relief, and the insufficiently 
robust qualifying criteria in D.C. Mun. 
Regs. tit. 20 § 606.4 are substantial 
inadequacies and render this specific 
SIP provision impermissible. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to D.C. Mun. Regs. 
tit. 20 § 107.3. The EPA believes that 
this provision allows for exemptions 
from the otherwise applicable SIP 
emission limitations, and that such 
exemptions are inconsistent with the 
fundamental requirements of the CAA 
with respect to emission limitations in 



SIPs in sections 110(a)(2)(A), 
110(a)(2)(C), and 302(k). In addition, 
D.C. Mun. Regs. tit. 20 § 107.3 allows for 
such an exemption through a state 
official’s unilateral exercise of 
discretionary authority that is 
unbounded and includes no additional 
public process at the D.C. or federal 
level, and such provisions are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
SIPs and SIP revisions. For these 
reasons, the EPA is proposing to find 
that D.C. Mun. Regs. tit. 20 § 107.3 is 
substantially inadequate to meet CAA 
requirements and thus proposing to 
issue a SIP call with respect to this 
provision. 



The EPA also proposes to grant the 
Petition with respect to D.C. Mun. Regs. 
tit. 20 §§ 606.1 and 606.2. The EPA 
believes that section 606.1 
impermissibly provides an alternative 
visible emission limitation to stationary 
sources during periods of malfunction 
and during planned maintenance 
events. Furthermore, while sections 
606.1 and 606.2 appropriately provide 
alternative visible emission limitations 
only during periods of startup and 
shutdown, both sections apply to a 
broad category of sources and are not 
narrowly limited to a source category 
employing a specific control strategy, as 
required by the CAA as interpreted in 
the EPA’s SSM Policy. For these 
reasons, the EPA is proposing to find 
that D.C. Mun. Regs. tit. 20 §§ 606.1 and 
606.2 are substantially inadequate to 
meet CAA requirements and is thus 
proposing to issue a SIP call with 
respect to these provisions. 



The EPA proposes to deny the 
Petition with respect to D.C. Mun. Regs. 
tit. 20 § 805.1(c)(2). The EPA disagrees 
that this provision applies to an 
exemption from emission limitations 
during startup, shutdown, or 
malfunction periods. Rather, this 
provision applies to a specific source 
category that is not subject to control 
under the D.C. SIP. At this point in 
time, the SIP reflects that regulation of 
this source category is not necessary in 
the SIP in order to meet the applicable 
RACT requirements or other CAA 
requirements in this area. 



Finally, the EPA proposes to grant the 
petition with respect to D.C. Mun. Regs. 
tit. 20 § 606.4 because it is not a 
permissible affirmative defense 
provision consistent with the 
requirements of the CAA and the EPA’s 
recommendations in the EPA’s SSM 
Policy. By purporting to create a bar to 
enforcement that applies not just to 
monetary penalties but also to 
injunctive relief, this provision is 
inconsistent with the requirements of 
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CAA sections 113 and 304. By not 
including sufficient criteria to assure 
that sources seeking to raise the 
affirmative defense have in fact been 
properly designed, maintained, and 
operated, and to assure that sources 
have taken all appropriate steps to 
minimize excess emissions, the 
provision also fails to be sufficiently 
narrowly drawn to justify shielding 
from monetary penalties for violations. 
Thus, this provision is not appropriate 
as an affirmative defense provision 
because it is inconsistent with 
fundamental requirements of the CAA. 
For these reasons, the EPA is proposing 
to find that this provision is 
substantially inadequate to meet CAA 
requirements and thus proposing to 
issue a SIP call with respect to this 
provision. 



3. Virginia 



a. Petitioner’s Analysis 



The Petitioner objected to a generally 
applicable provision in the Virginia SIP 
that allows for discretionary exemptions 
during periods of malfunction (9 Va. 
Admin. Code § 5–20–180(G)).109 First, 
the Petitioner objected because this 
provision provides an exemption from 
the otherwise applicable SIP emission 
limitations, and such an exemption is 
impermissible under the CAA because 
the statute and the EPA’s interpretation 
of the CAA in the SSM Policy require 
that all such excess emissions be treated 
as violations. The Petitioner argued that 
the CAA and the EPA’s interpretation of 
the CAA in the SSM Policy require that 
all such excess emissions be treated as 
violations. 



Second, the Petitioner objected to the 
discretionary exemption for excess 
emissions during malfunction because 
the provision gives the state the 
authority to determine whether a 
violation ‘‘shall be judged to have taken 
place’’ (9 Va. Admin. Code § 5–20– 
180(G)). The Petitioner argued that this 
provision could be read to preclude 
enforcement by the EPA or citizens in 
the event that the state elects not to treat 
the event as a violation. Thus, in 
addition to creating an impermissible 
exemption for the excess emissions, the 
Petitioner argued, the provision is also 
inconsistent with the CAA and the 
EPA’s SSM Policy because it allows the 
state to make a unilateral decision that 
the excess emissions were not a 
violation and thus purports to bar 
enforcement for the excess emissions by 
the EPA and citizens. 



Third, the Petitioner argued that 
while the regulation provides criteria, 



akin to an affirmative defense, by which 
the state must make such a judgment 
that the event is not a violation, the 
criteria ‘‘fall far short of EPA policy’’ 
and the provision ‘‘fails to establish any 
procedure through which the criteria are 
to be evaluated.’’ 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations, 
whether automatic or through the 
exercise of a state official’s discretion. In 
accordance with the requirements of 
CAA section 110(a)(2)(A), SIPs must 
contain emission limitations and, in 
accordance with the definition of 
‘‘emission limitations’’ in CAA section 
302(k), such emission limitations must 
be continuous. Thus, any excess 
emissions above the level of the 
applicable emission limitation must be 
considered violations, whether or not 
the state elects to exercise its 
enforcement discretion. SIP provisions 
such as 9 Va. Admin. Code § 5–20– 
180(G) that create exemptions by 
authorizing the state to determine that 
the excess emissions during startup, 
shutdown, load change, or emergencies 
are not violations of the applicable 
emission limitations are inconsistent 
with the fundamental requirements of 
the CAA with respect to emission 
limitations in SIPs. The EPA believes 
that the inclusion of such an exemption 
in 9 Va. Admin. Code § 5–20–180(G) is 
thus a substantial inadequacy and 
renders this specific SIP provision 
impermissible. 



The EPA believes that 9 Va. Admin. 
Code § 5–20–180(G) is also 
impermissible due to the inclusion of a 
director’s discretion provision that 
purports to make the state official the 
unilateral arbiter of whether the excess 
emissions in a given malfunction event 
constitute a violation. In the case of 9 
Va. Admin. Code § 5–20–180(G), the 
provision authorizes the state official to 
judge that ‘‘no violation’’ has taken 
place. The provision therefore vests the 
state official with the unilateral power 
to grant an exemption from the 
otherwise applicable SIP emission 
limitation, without any additional 
public process at the state or federal 
level. By deciding that an exceedance of 
the emission limitation was not a 
‘‘violation,’’ exercise of this discretion 
could preclude enforcement by the EPA 
or the public who may not agree with 
that conclusion. Most importantly, 
however, the provision purports to 
authorize the state official to create an 
exemption from the otherwise 
applicable SIP emission limitation, and 
such an exemption is impermissible in 



the first instance. Such a director’s 
discretion provision undermines the 
emission limitations in the SIP and the 
emissions reductions that they are 
intended to achieve and renders them 
less enforceable by the EPA or through 
a citizen suit. The EPA believes that the 
inclusion of a director’s discretion 
provision in 9 Va. Admin. Code § 5–20– 
180(G) is thus a substantial inadequacy 
and renders this specific SIP provision 
impermissible for this reason, in 
addition to the creation of an 
impermissible exemption. 



Finally, the EPA agrees with 
Petitioner that although the exemption 
requires that certain conditions must be 
met by the source, the conditions set 
forth in the provision do not render it 
an acceptable affirmative defense 
provision. The Petitioner is correct that 
9 Va. Admin. Code § 5–20–180(G) is not 
an acceptable affirmative defense 
provision under the CAA as interpreted 
in the EPA’s SSM Policy. Although the 
EPA believes that narrowly drawn 
affirmative defenses are permitted under 
the CAA for malfunction events (see 
section VII.B of this notice), the EPA’s 
interpretation of the CAA is that such 
affirmative defenses can only shield the 
source from monetary penalties and 
cannot be a bar to injunctive relief. An 
affirmative defense provision that 
purports to bar any enforcement action 
for injunctive relief for violations of 
emission limitations is inconsistent 
with the requirements of CAA sections 
113 and 304. Furthermore, Virginia’s 
SIP provision is deficient because even 
if it attempts to create an affirmative 
defense rather than an automatic 
exemption from the emission 
limitations, it does so with conditions 
that are not consistent with the criteria 
that the EPA recommends in the SSM 
Policy. The EPA acknowledges that the 
SSM Policy is only guidance concerning 
what types of SIP provisions could be 
consistent with the requirements of the 
CAA. Nonetheless, through this 
rulemaking, the EPA is proposing to 
determine that 9 Va. Admin. Code § 5– 
20–180(G) does not include criteria that 
are sufficiently robust to qualify as an 
acceptable affirmative defense provision 
under the CAA. The EPA believes that 
the inclusion of the complete bar to 
liability, including injunctive relief, and 
the insufficiently robust qualifying 
criteria in 9 Va. Admin. Code § 5–20– 
180(G) are substantial inadequacies and 
render this specific SIP provision 
impermissible. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to 9 Va. Admin. 
Code § 5–20–180(G). The EPA believes 
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that this provision allows for an 
exemption from the otherwise 
applicable SIP emission limitations, and 
that such exemptions are inconsistent 
with the fundamental requirements of 
the CAA with respect to emission 
limitations in SIPs in sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). In 
addition, 9 Va. Admin. Code § 5–20– 
180(G) allows for such an exemption 
through a state official’s unilateral 
exercise of discretionary authority that 
includes no additional public process at 
the state or federal level, and such 
provisions are inconsistent with the 
fundamental requirements of the CAA 
with respect to SIPs and SIP revisions. 



Moreover, even if the EPA were to 
consider 9 Va. Admin. Code § 5–20– 
180(G) as providing for an affirmative 
defense rather than an automatic 
exemption, the provision is not a 
permissible affirmative defense 
provision consistent with the 
requirements of the CAA as interpreted 
in the EPA’s recommendations in the 
EPA’s SSM Policy. By purporting to 
create a bar to enforcement that applies 
not just to monetary penalties but also 
to injunctive relief, this provision is 
inconsistent with the requirements of 
CAA sections 113 and 304. By not 
including sufficient criteria to assure 
that sources seeking to raise the 
affirmative defense have in fact been 
properly designed, maintained, and 
operated, and to ensure that sources 
have taken all appropriate steps to 
minimize excess emissions, the 
provision also fails to be sufficiently 
narrowly drawn to justify shielding 
from monetary penalties for violations. 
Thus, this provision is not appropriate 
as an affirmative defense provision 
because it is inconsistent with 
fundamental requirements of the CAA. 



For these reasons, the EPA is 
proposing to find that this provision is 
substantially inadequate to meet CAA 
requirements and thus proposing to 
issue a SIP call with respect to this 
provision. 



4. West Virginia 



a. Petitioner’s Analysis 



The Petitioner made four types of 
objections identifying inadequacies 
regarding startup, shutdown, and 
malfunction provisions in West 
Virginia’s SIP.110 First, the Petitioner 
objected to three specific provisions in 
the West Virginia SIP that allow for 
automatic exemptions from emission 
limitations, standards, and monitoring 
and recordkeeping requirements for 
excess emission during startup, 



shutdown, or malfunction (W. Va. Code 
R. § 45–2–9.1, W. Va. Code R. § 45–7– 
10.3, and W. Va. Code R. § 45–40– 
100.8). The Petitioner objected because 
all three of these provisions provide 
exemptions from the otherwise 
applicable SIP emission limitations, and 
such exemptions are inconsistent with 
the requirements of the CAA as 
interpreted in the EPA’s SSM Policy. 
The Petitioner argued that the CAA and 
the EPA’s interpretation of the CAA in 
the SSM Policy require that all such 
excess emissions be treated as 
violations. The Petitioner also objected 
to all three of these provisions because, 
by providing an outright exemption 
from otherwise applicable requirements, 
the state has defined these excess 
emissions as not violations, thereby 
precluding enforcement by the EPA or 
citizens for the excess emissions that 
would otherwise be violations. 



Second, the Petitioner objected to 
seven discretionary exemption 
provisions because these provisions 
provide exemptions from the otherwise 
applicable SIP emission limitations, and 
such exemptions are impermissible 
under the CAA because the statute and 
the EPA’s interpretation of the CAA in 
the SSM Policy require that all such 
excess emissions be treated as 
violations. The Petitioner noted that the 
provisions allow a state official to ‘‘grant 
an exception to the otherwise applicable 
visible emissions standards’’ due to 
‘‘unavoidable shortage of fuel’’ or ‘‘any 
emergency situation or condition 
creating a threat to public safety or 
welfare’’ (W. Va. Code R. § 45–2–10.1), 
to permit excess emissions ‘‘due to 
unavoidable malfunctions of 
equipment’’ (W. Va. Code R. § 45–3–7.1, 
W. Va. Code R. § 45–5–13.1, W. Va. 
Code R. § 45–6–8.2, W. Va. Code R. 
§ 45–7–9.1, and W. Va. Code R. § 45–10– 
9.1), and to permit exceedances where 
the limit cannot be ‘‘satisfied’’ because 
of ‘‘routine maintenance’’ or 
‘‘unavoidable malfunction’’ (W. Va. 
Code R. § 45–21–9.3). The Petitioner 
argued that these provisions could be 
read to preclude enforcement by the 
EPA or citizens in the event that the 
state official elects not to treat the event 
as a violation. Thus, in addition to 
creating an impermissible exemption for 
the excess emissions, the Petitioner 
argued, the SIP’s provisions are also 
inconsistent with the CAA as 
interpreted in the EPA’s SSM Policy 
because they allow the state official to 
make a unilateral decision that the 
excess emissions were not a violation 
and thus purport to bar enforcement for 
the excess emissions by the EPA and 
citizens. 



Third, the Petitioner objected to the 
alternative limit imposed on hot mix 
asphalt plants during periods of startup 
and shutdown in W. Va. Code R. § 45– 
3–3.2 because it was ‘‘not sufficiently 
justified’’ under the requirements of 
source category-specific rules. The 
Petitioner argued that this provision 
could provide an unacceptable 
deviation during periods of startup and 
shutdown from the otherwise applicable 
SIP emission limitations, and such 
deviations are impermissible under the 
CAA because the statute and the EPA’s 
interpretation of the CAA in the SSM 
Policy require that all such excess 
emissions be treated as violations. 
Moreover, the Petitioner argued that the 
alternative limits do not appear to meet 
the criteria for a source category-specific 
rule as permitted under the Act as 
interpreted in the EPA’s SSM Policy. 



Fourth, the Petitioner objected to a 
discretionary provision allowing the 
state to approve an alternative visible 
emission standard during startups and 
shutdowns for manufacturing processes 
and associated operations (W. Va. Code 
R. § 45–7–10.4). The Petitioner argued 
that such a provision ‘‘allows a decision 
of the state to preclude enforcement by 
EPA and citizens.’’ 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for automatic exemptions from 
otherwise applicable SIP emission 
limitations. In accordance with the 
requirements of CAA section 
110(a)(2)(A), SIPs must contain 
emission limitations and, in accordance 
with the definition of ‘‘emission 
limitations’’ in CAA section 302(k), 
such emission limitations must be 
continuous. Thus, any excess emissions 
above the level of the applicable 
emission limitation must be considered 
violations of such limitations, whether 
or not the state elects to exercise its 
enforcement discretion. SIP provisions 
that create exemptions such that the 
excess emissions during startup, 
shutdown, or malfunction are not 
violations are inconsistent with the 
fundamental requirements of the CAA 
with respect to emission limitations in 
SIPs. Two of the automatic exemption 
provisions identified by the Petitioner 
explicitly state that the standards shall 
not apply or that certain operations 
‘‘shall be exempt’’ during periods of 
startup, shutdown, malfunction, or 
maintenance (W. Va. Code R. § 45–2– 
9.1, W. Va. Code R. § 45–7–10.3). The 
third automatic exemption states that 
requirements for monitoring, 
recordkeeping, and reporting will not 
apply under certain circumstances (W. 
Va. Code R. § 45–40–100.8). Such an 
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exemption would affect the 
enforceability of the emission 
limitations and thus adversely affects 
the approvability of the emission 
limitations themselves. Moreover, 
failure to account accurately for excess 
emissions at sources during SSM events 
has a broader impact on NAAQS 
implementation and SIP planning, 
because such accounting directly 
informs the development of emissions 
inventories and emissions modeling. 
The exemptions therefore provide that 
the resulting excess emissions will not 
be violations, which is contrary to the 
requirements of the CAA. The EPA 
believes that the inclusion of such 
automatic exemptions from emission 
limitations in W. Va. Code R. § 45–2– 
9.1, W. Va. Code R. § 45–7–10.3, and W. 
Va. Code R. § 45–40–100.8, is thus a 
substantial inadequacy and renders 
these specific SIP provisions 
impermissible. 



With respect to the Petitioner’s 
concern that these exemptions preclude 
enforcement by the EPA or citizens, the 
EPA agrees that this is one of the critical 
reasons why such provisions are 
impermissible under the CAA. By 
having SIP provisions that define what 
would otherwise be violations of the 
applicable emission limitations as non- 
violations, the state has effectively 
negated the ability of the EPA or the 
public to enforce against those 
violations. 



The EPA also agrees that the CAA 
does not allow for discretionary 
exemptions from otherwise applicable 
SIP emission limitations. As noted 
above, in accordance with the 
requirements of CAA section 
110(a)(2)(A), SIPs must contain 
emission limitations and, in accordance 
with the definition of ‘‘emission 
limitations’’ in CAA section 302(k), 
such emission limitations must be 
continuous. Thus, any excess emissions 
above the level of the applicable 
emission limitation must be considered 
violations, whether or not the state 
elects to exercise its enforcement 
discretion. SIP provisions such as W. 
Va. Code R. § 45–2–10.1, W. Va. Code R. 
§ 45–3–7.1, W. Va. Code R. § 45–5–13.1, 
W. Va. Code R. § 45–6–8.2, W. Va. Code 
R. § 45–7–9.1, W. Va. Code R. § 45–10– 
9.1, and W. Va. Code R. § 45–21–9.3 that 
create exemptions by permitting the 
state to determine that the excess 
emissions during startup, shutdown, 
load change, or emergencies are not 
violations of the applicable emission 
limitations are inconsistent with the 
fundamental requirements of the CAA 
with respect to emission limitations in 
SIPs. The EPA believes that the 
inclusion of these discretionary 



exemptions in the SIP is thus a 
substantial inadequacy and renders 
these specific SIP provisions 
impermissible. 



The EPA believes that W. Va. Code R. 
§ 45–2–10.1, W. Va. Code R. § 45–3–7.1, 
W. Va. Code R. § 45–5–13.1, W. Va. 
Code R. § 45–6–8.2, W. Va. Code R. 
§ 45–7–9.1, W. Va. Code R. § 45–10–9.1, 
and W. Va. Code R. § 45–21–9.3 are also 
impermissible because these provisions 
purport to make a state official the 
unilateral arbiter of whether the excess 
emissions in a given malfunction, 
maintenance, or emergency event 
constitute a violation. In the case of W. 
Va. Code R. § 45–2–10.1, the provision 
allows the state official to ‘‘grant an 
exception to the otherwise applicable 
visible emissions standards’’ due to 
‘‘unavoidable shortage of fuel’’ or ‘‘any 
emergency situation or condition 
creating a threat to public safety or 
welfare.’’ W. Va. Code R. § 45–3–7.1, W. 
Va. Code R. § 45–5–13.1, W. Va. Code R. 
§ 45–6–8.2, W. Va. Code R. § 45–7–9.1, 
and W. Va. Code R. § 45–10–9.1 permit 
excess emissions ‘‘due to unavoidable 
malfunctions of equipment.’’ The 
provision at W. Va. Code R. § 45–21–9.3 
permits exceedances where the limit 
cannot be ‘‘satisfied’’ because of 
‘‘routine maintenance’’ or ‘‘unavoidable 
malfunction.’’ 



These provisions authorize the state 
official to judge that violations have not 
occurred even though the emissions 
exceeded the applicable SIP emission 
limitations. The SIP’s provisions 
therefore vest the state official with the 
unilateral power to grant exemptions 
from otherwise applicable SIP emission 
limitations, without any additional 
public process at the state or federal 
level. By deciding that an exceedance of 
the emission limitation was not a 
‘‘violation,’’ exercise of this discretion 
could preclude enforcement by the EPA 
or through a citizen suit. Most 
importantly, however, the provision 
purports to authorize the state official to 
create an exemption from the otherwise 
applicable SIP emission limitation, and 
such an exemption is impermissible in 
the first instance. Such a director’s 
discretion provision undermines the 
emission limitations and the emissions 
reductions they are intended to achieve 
and renders them less enforceable by 
the EPA or through a citizen suit. The 
EPA believes that the inclusion of 
director’s discretion provisions in W. 
Va. Code R. § 45–2–10.1, W. Va. Code R. 
§ 45–3–7.1, W. Va. Code R. § 45–5–13.1, 
W. Va. Code R. § 45–6–8.2, W. Va. Code 
R. § 45–7–9.1, W. Va. Code R. § 45–10– 
9.1, and W. Va. Code R. § 45–21–9.3 is 
thus a substantial inadequacy and 
renders these specific SIP provisions 



impermissible for this reason, in 
addition to the creation of an 
impermissible exemption. 



The EPA notes that while the CAA 
does not allow for exemptions for excess 
emissions, it does, as discussed in 
section VII.A of this notice, permit 
states to develop alternative emission 
limitations or other forms of enforceable 
control measures or techniques that 
apply during startup or shutdown. W. 
Va. Code R. § 45–3–3.2 and W. Va. Code 
R. § 45–2–10.2 111 do not appear to 
comply with the Act’s requirements as 
interpreted in the EPA’s SSM Policy. 
The alternative smoke and/or 
particulate matter limitation on hot mix 
asphalt plants that applies during 
periods of startup and shutdown (W. Va. 
Code R. § 45–3–3.2) does not comply 
with the CAA as interpreted in the 
EPA’s policy because, for instance, it 
does not apply only to ‘‘specific, 
narrowly-defined source categories 
using specific control strategies.’’ 112 W. 
Va. Code R. § 45–2–10.2, which allows 
fuel-burning units employing flue gas 
desulphurization systems to bypass 
such systems during ‘‘necessary 
planned or unplanned maintenance’’ 
and provides an alternative limit of 20- 
percent opacity during such periods, 
also does not comply with the CAA as 
interpreted in the EPA’s SSM Policy. 
The EPA believes that such special 
emission limitations or emissions 
controls may be appropriate during 
startup or shutdown, but other modes of 
normal source operation, including 
maintenance, should be accounted for 
in the development of the emission 
limitations themselves. The EPA 
believes that the inclusion of alternative 
limits that do not meet the requirements 
of the CAA as interpreted in the EPA’s 
SSM Policy in W. Va. Code R. § 45–3– 
3.2 and W. Va. Code R. § 45–2–10.2 is 
thus a substantial inadequacy and 
renders these specific SIP provisions 
impermissible for this reason. 



The EPA also agrees that the 
discretionary provision allowing a state 
official to approve an alternative visible 
emission standard during startups and 
shutdowns for manufacturing processes 
and associated operations (W. Va. Code 
R. § 45–7–10.4) does not comply with 
the CAA or the EPA’s SSM Policy 
interpreting the CAA. These provisions 
purport to authorize the state official to 
establish alternative limits for excess 
emissions during periods of startup and 
shutdown (or, potentially, to exempt 
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113 Petition at 17–18. 
114 The EPA notes that the Petitioner also 



identified several additional pollutant-specific and 
source category-specific provisions in the Alabama 
SIP that it alleged are inconsistent with the CAA 
and the EPA’s SSM Policy. However, the Petitioner 
did not request that the EPA address those SIP 
provisions in its remedy request, and thus the EPA 
is not addressing those provisions in this action. 
The EPA may elect to evaluate those provisions in 
a later action. 



those emissions altogether) on a case-by- 
case basis, and these provisions do not 
require the state official to consult with 
the EPA or to have those alternative 
limits approved by the EPA into the SIP, 
contrary to the EPA’s SSM Policy 
interpreting the requirements of the 
CAA. The EPA believes that the 
inclusion of these alternative 
limitations, which do not comply with 
the EPA’s interpretations of the 
requirements of the CAA, in W. Va. 
Code R. § 45–3–3.2 and W. Va. Code R. 
§ 45–7–10.4, is thus a substantial 
inadequacy and renders these specific 
SIP provisions impermissible. 



c. The EPA’s Proposal 



The EPA proposes to grant the 
Petition with respect to W. Va. Code R. 
§ 45–2–9.1, W. Va. Code R. § 45–7–10.3, 
and W. Va. Code R. § 45–40–100.8. The 
EPA believes that each of these 
provisions allows for automatic 
exemptions from the otherwise 
applicable SIP emission limitations, and 
that such exemptions are inconsistent 
with the fundamental requirements of 
the CAA with respect to emission 
limitations in SIPs as required by 
sections 110(a)(2)(A), 110(a)(2)(C), and 
302(k). In addition, by creating these 
impermissible exemptions, the state has 
defined violations in way that would 
interfere with effective enforcement by 
the EPA and citizens for excess 
emissions during these events as 
provided in CAA sections 113 and 304. 
For these reasons, the EPA is proposing 
to find that these provisions are 
substantially inadequate to meet CAA 
requirements and thus proposing to 
issue a SIP call with respect to these 
provisions. 



The EPA proposes to grant the 
Petition with respect to W. Va. Code R. 
§ 45–2–10.1, W. Va. Code R. § 45–3–7.1, 
W. Va. Code R. § 45–5–13.1, W. Va. 
Code R. § 45–6–8.2, W. Va. Code R. 
§ 45–7–9.1, W. Va. Code R. § 45–10–9.1, 
and W. Va. Code R. § 45–21–9.3. The 
EPA believes that these provisions allow 
for discretionary exemptions from 
otherwise applicable SIP emission 
limitations, and that such exemptions 
are inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs as required 
by sections 110(a)(2)(A), 110(a)(2)(C), 
and 302(k). In addition, these provisions 
allow for exemptions through a state 
official’s unilateral exercise of 
discretionary authority that includes no 
additional public process at the state or 
federal level, and such provisions are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
SIPs and SIP revisions. 



The EPA also proposes to grant the 
Petition with respect to W. Va. Code R. 
§ 45–3–3.2, W. Va. Code R. § 45–2–10.2, 
and W. Va. Code R. § 45–7–10.4. The W. 
Va. Code R. § 45–3–3.2 applies to a 
broad category of sources and is not 
narrowly limited to a source category 
that uses a specific control strategy, as 
required by the EPA’s SSM Policy 
interpreting the CAA. Similarly, W. Va. 
Code R. § 45–2–10.2 is inconsistent with 
the EPA’s SSM Policy interpreting the 
CAA because it is an alternative limit 
that applies during periods of 
maintenance, and such alternative 
limits are only permissible during 
periods of startup and shutdown. The 
W. Va. Code R. § 45–7–10.4 allows state 
officials the discretion to establish 
alternative visible emissions standards 
during startup and shutdown upon 
application. This provision is 
inconsistent with the EPA’s SSM Policy 
and requirements under the Act 
because, for example, the emission 
limitations are required to be developed 
in consultation with the EPA and must 
be included in the SIP itself. For these 
reasons, the EPA is proposing to find 
that W. Va. Code R. § 45–3–3.2, W. Va. 
Code R. § 45–2–10.2, and W. Va. Code 
R. § 45–7–10.4 are substantially 
inadequate to meet CAA requirements 
and is thus proposing to issue a SIP call 
with respect to these provisions. 



E. Affected States and Local 
Jurisdictions in EPA Region IV 



1. Alabama 



a. Petitioner’s Analysis 



The Petitioner objected to two 
generally applicable provisions in the 
Alabama SIP that allow for discretionary 
exemptions during startup, shutdown, 
or load change (Ala Admin Code Rule 
335–3–14–.03(1)(h)(1)), and during 
emergencies (Ala Admin Code Rule 
335–3–14–.03(1)(h)(2)).113 114 First, the 
Petitioner objected because both of these 
provisions provide exemptions from the 
otherwise applicable emission 
limitations, and such exemptions are 
inconsistent with the requirements of 
the CAA and the EPA’s SSM Policy. The 
Petitioner argued that the CAA and the 
EPA’s interpretation of the CAA in the 



SSM Policy require that all such excess 
emissions be treated as violations. 



Second, the Petitioner objected to the 
discretionary exemptions for excess 
emissions during startup, shutdown, or 
load change that are also present in Ala 
Admin Code Rule 335–3–14–.03(1)(h)(1) 
because the emissions during such 
events can be reasonably avoided. The 
Petitioner noted that such events are 
part of normal source operation and that 
any special treatment of excess 
emissions during such events must be 
justified with a showing that the excess 
emissions could not be avoided through 
careful planning and design, and that 
bypassing controls in such events is 
necessary to prevent loss of life, 
personal injury, or severe property 
damage. 



Third, the Petitioner objected to the 
discretionary emergency exemption 
provision that also is present in Ala 
Admin Code Rule 335–3–14– 
.03(1)(h)(2), because the provision gives 
the state ‘‘sole authority to determine 
whether or not a violation has 
occurred.’’ The Petitioner argued that 
this provision could be read to preclude 
enforcement by the EPA or citizens in 
the event that the state elects not to treat 
the event as a violation. Thus, in 
addition to creating an impermissible 
exemption for the excess emissions, the 
Petitioner argued that the provision is 
also inconsistent with the CAA and the 
EPA’s SSM Policy because it allows the 
state to make a unilateral decision that 
the excess emissions were not a 
violation and thus purports to bar 
enforcement for the excess emissions by 
the EPA and citizens. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable emission limitations, 
whether automatic or through the 
exercise of a state official’s discretion. In 
accordance with the requirements of 
CAA section 110(a)(2)(A), SIPs must 
contain emission limitations and, in 
accordance with the definition of 
‘‘emission limitations’’ in CAA section 
302(k), such emission limitations must 
be continuous. Thus, any excess 
emissions above the level of the 
applicable emission limitations must be 
considered violations, whether or not 
the state elects to exercise its 
enforcement discretion. SIP provisions 
that create exemptions such that the 
excess emissions during startup, 
shutdown, load change, or emergencies 
are not violations of the applicable 
emission limitations are inconsistent 
with the fundamental requirements of 
the CAA with respect to emission 
limitations in SIPs. The EPA believes 
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115 Petition at 30–31. 
116 The EPA notes that the Petitioner also 



identified several additional pollutant-specific and 
source category-specific provisions in the Florida 
SIP that it alleged are inconsistent with the CAA 
and the EPA’s SSM Policy. However, the Petitioner 
did not request that the EPA address those SIP 
provisions in its remedy request, and thus the EPA 
is not addressing those provisions in this action. 
The EPA may elect to evaluate those provisions in 
a later action. 



that the inclusion of such exemptions 
from the emission limitations in Ala 
Admin Code Rule 335–3–14–.03(1)(h)(1) 
and Ala Admin Code Rule 335–3–14– 
.03(1)(h)(2) is thus a substantial 
inadequacy and renders these specific 
SIP provisions impermissible. 



In addition, the EPA agrees that 
startup, shutdown, and load change are 
all part of normal source operation and 
that such events are usually planned for 
and predictable, and thus emissions 
during such events are more 
controllable than those that might occur 
during an ‘‘emergency’’ or other form of 
malfunction. Unlike excess emissions in 
malfunctions, which are by definition 
presumed to be beyond the reasonable 
control of the source through proper 
design, operation, and maintenance, 
excess emissions that occur during 
startup, shutdown, or load change can 
be anticipated and steps can be taken to 
minimize them. The Petitioner, citing 
the 1983 SSM Guidance, argued that the 
EPA’s SSM Policy indicates that there 
should be ‘‘a higher showing to escape 
enforcement’’ during such planned 
events. While such a higher showing 
may be relevant in the context of 
whether a state elects to exercise its 
enforcement discretion, it should not be 
germane to whether or not the excess 
emissions constitute a violation of the 
applicable emission limitations. The 
EPA notes that the CAA does not allow 
exemptions for excess emissions during 
startup, shutdown, or load change, just 
as it does not allow such exemptions 
during malfunctions. As discussed in 
section VII.A of this notice, states may 
elect to develop alternative emission 
limitations or other forms of enforceable 
control measures or techniques that 
apply during startup and shutdown, but 
exemptions for excess emissions during 
such periods are inconsistent with the 
fundamental requirements of the CAA. 



Finally, the EPA believes that both 
Ala Admin Code Rule 335–3–14– 
.03(1)(h)(1) and Ala Admin Code Rule 
335–3–14–.03(1)(h)(2) are also 
impermissible as unbounded director’s 
discretion provisions that make a state 
official the unilateral arbiter of whether 
the excess emissions in a given event 
constitute a violation. In the case of Ala 
Admin Code Rule 335–3–14– 
.03(1)(h)(1), the provision authorizes a 
state official unilaterally to ‘‘[], in the 
Air Permit, exempt on a case by case 
basis any exceedances of emission 
limits which cannot reasonably be 
avoided, such as during periods of start- 
up, shut-down or load change.’’ This 
provision vests the state official with the 
unilateral power to grant in a state air 
permit, which may not provide any 
additional public process at the state or 



federal level, an exemption from the 
otherwise applicable emission 
limitations without any bounds or 
parameters to the exercise of this 
discretion. By deciding that an 
exceedance of the emission limitation 
will not be a ‘‘violation,’’ exercise of this 
discretion could preclude enforcement 
by the EPA or the public who may not 
agree that the emissions in question 
could not ‘‘reasonably be avoided.’’ 
Most importantly, however, the 
provision authorizes the state official to 
create an exemption from the emission 
limitations, and such an exemption is 
impermissible in the first instance. Such 
a director’s discretion provision 
undermines the SIP emission 
limitations and the emissions 
reductions they are intended to achieve 
and renders them less enforceable by 
the EPA or through a citizen suit. As 
discussed in section VII.A of this notice, 
such provisions are substantially 
inadequate to meet CAA requirements. 



Similarly, the EPA believes that Ala 
Admin Code Rule 335–3–14–.03(1)(h)(2) 
authorizes a state official unilaterally to 
decide that a given event was an 
‘‘emergency’’ and thus to create an 
exemption from the otherwise 
applicable emission limitations. In this 
case, the provision does contain some 
general parameters for the source to 
establish that there was an emergency 
(e.g., the source has to ‘‘identify’’ the 
cause of the emergency) but 
nevertheless empowers the state official 
to make a unilateral determination as to 
whether the event was an emergency. 
The provision thus vests the official 
with the power to grant an exemption 
from the otherwise applicable SIP 
emission limitations without any 
additional public process at the state or 
federal level, and with insufficient 
bounds or parameters applicable to the 
exercise of this discretion. Again, most 
significantly, this discretion authorizes 
the creation of an exemption on a case- 
by-case basis that is not permissible in 
the first instance. Thus, this provision 
also may undermine the SIP emission 
limitations, and the emissions 
reductions they are intended to achieve, 
and renders them less enforceable by 
the EPA or through a citizen suit. The 
EPA believes that the inclusion of an 
insufficiently bounded director’s 
discretion provision in Ala Admin Code 
Rule 335–3–14–.03(1)(h)(1) and Ala 
Admin Code Rule 335–3–14–.03(1)(h)(2) 
is thus a substantial inadequacy and 
renders these specific SIP provisions 
impermissible for this reason, in 
addition to the creation of 
impermissible exemptions. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to Ala Admin 
Code Rule 335–3–14–.03(1)(h)(1) and 
Ala Admin Code Rule 335–3–14– 
.03(1)(h)(2). The EPA believes that both 
of these provisions allow for exemptions 
from the otherwise applicable emission 
limitations, and that such exemptions 
are inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs as required 
by sections 110(a)(2)(A), 110(a)(2)(C), 
and 302(k). In addition, Ala Admin 
Code Rule 335–3–14–.03(1)(h)(1) and 
Ala Admin Code Rule 335–3–14– 
.03(1)(h)(2) both allow for such 
exemptions through a state official’s 
unilateral exercise of discretionary 
authority that is insufficiently bounded 
and includes no additional public 
process at the state or federal level, and 
such provisions are inconsistent with 
the fundamental requirements of the 
CAA with respect to SIPs and SIP 
revisions. Moreover, the discretion 
created by these provisions allows case- 
by-case exemptions from emission 
limitations, when such exemptions are 
not permissible in the first instance. For 
these reasons, the EPA is proposing to 
find that Ala Admin Code Rule 335–3– 
14–.03(1)(h)(1) and Ala Admin Code 
Rule 335–3–14–.03(1)(h)(2) are 
substantially inadequate to meet CAA 
requirements and thus proposing to 
issue a SIP call with respect to these 
provisions. 



2. Florida 



a. Petitioner’s Analysis 
The Petitioner objected to three 



specific provisions in the Florida SIP 
that allow for generally applicable 
automatic exemptions for excess 
emissions during startup, shutdown, or 
malfunction (Fla. Admin. Code Ann 
Rule 62–201.700(1)), for fossil fuel 
steam generators during startup and 
shutdown (Fla. Admin. Code Ann Rule 
62–201.700(2)), and for such sources 
during boiler cleaning and load change 
(Fla. Admin. Code Ann Rule 62– 
201.700(3)).115 116 The Petitioner 
objected because all three of these 
provisions provide exemptions from the 
otherwise applicable SIP emission 
limitations, and such exemptions are 
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117 1999 SSM Guidance Attachment at 4–5. 



inconsistent with the requirements of 
the CAA and the EPA’s SSM Policy. The 
Petitioner argued that the CAA and the 
EPA’s interpretation of the CAA in the 
SSM Policy require that all excess 
emissions be treated as violations. 



The Petitioner objected to all three of 
these provisions because, by stating that 
the excess emissions during the relevant 
events and time periods ‘‘are 
permitted,’’ the state has defined these 
excess emissions as not violations, 
thereby precluding enforcement by the 
EPA or citizens for the excess emissions 
that would otherwise be violations. The 
Petitioner also argued that the provision 
creating exemptions for excess 
emissions during boiler cleaning and 
load change in Fla. Admin. Code Ann 
Rule 62–201.700(3) is impermissible 
specifically because it creates an 
exemption for excess emissions during 
normal source operation that ‘‘are not 
eligible for any relief under EPA 
guidance.’’ 



After objecting to the three provisions 
that create the exemptions, the 
Petitioner noted that the related 
provision in Fla. Admin. Code Ann Rule 
62–201.700(4) reduces the potential 
scope of the exemptions in the other 
three provisions if the excess emissions 
at issue are caused entirely or in part by 
things such as poor maintenance but 
that it does not eliminate the 
impermissible exemptions. Moreover, 
the Petitioner asserted that none of the 
four provisions provides any 
‘‘procedure by which the factual 
premises of any of these subsections are 
to be proven.’’ 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable emission limitations. In 
accordance with the requirements of 
CAA section 110(a)(2)(A), SIPs must 
contain emission limitations and, in 
accordance with the definition of 
‘‘emission limitations’’ in CAA section 
302(k), such emission limitations must 
be continuous. Thus, any excess 
emissions above the level of the 
applicable SIP emission limitations 
must be considered violations of such 
limitations, whether or not the state 
elects to exercise its enforcement 
discretion. SIP provisions that create 
exemptions such that the excess 
emissions during startup, shutdown, 
malfunction, boiler cleaning, or load 
change are not violations are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs. The three 
provisions identified by the Petitioner 
explicitly state that the excess emissions 
‘‘shall be permitted’’ under certain 



circumstances and thus provide that the 
resulting excess emissions will not be 
violations contrary to the CAA, as 
required by sections 110(a)(2)(A), 
110(a)(2)(C), and 302(k). The EPA 
believes that the inclusion of such 
exemptions from emission limitations in 
Fla. Admin. Code Ann Rule 62– 
201.700(1), Fla. Admin. Code Ann Rule 
62–201.700(2) and Fla. Admin. Code 
Ann Rule 62–201.700(3), is thus a 
substantial inadequacy and renders 
these specific SIP provisions 
impermissible. 



The EPA notes that these exemptions 
are impermissible even though the state 
has imposed some factual and temporal 
limitations on their potential scope. For 
example, in Fla. Admin. Code Ann Rule 
62–201.700(1), the state has specified 
that the excess emissions from startup, 
shutdown, and malfunction events 
‘‘shall be permitted’’ (i.e., allowed and 
thus not treated as violations) provided: 
‘‘(1) best operational practices to 
minimize emissions are adhered to and 
(2) the duration of excess emissions 
shall be minimized but in no case 
exceed two hours in any 24 hour period 
unless specifically authorized by the 
Department for longer duration.’’ 
Similarly, in Fla. Admin. Code Ann 
Rule 62–201.700(2) with respect to 
startup and shutdown from certain 
sources, the state has conditioned the 
exemption ‘‘provided that best 
operational practices to minimize 
emissions are adhered to and the 
duration of excess emissions shall be 
minimized.’’ In Fla. Admin. Code Ann 
Rule 62–201.700(3), the state has 
imposed much more specific limits on 
the duration of the events and some 
additional limitations on the excess 
emissions in the form of specified 
opacity limits that apply during such 
events. Although these extra limitations 
on the scope of the exemptions are 
helpful features, they nevertheless 
constitute a variance at a state official’s 
discretion from the otherwise applicable 
emissions limitations, and the core 
problem remains that each of the three 
provisions provides impermissible 
exemptions from the emission 
limitations by defining the excess 
emissions as ‘‘permitted’’ and thus not 
violations. The CAA does, as discussed 
in section VII.A of this notice, allow 
states to develop alternative emission 
limitations or other forms of enforceable 
control measures or techniques that 
apply during startup or shutdown. 
However, the Florida SIP provisions do 
not appear to comply with the Act’s 
requirements as interpreted in the EPA’s 
SSM Policy because, for instance, they 
do not apply only to ‘‘specific, 



narrowly-defined source categories 
using specific control strategies.’’ 117 



With respect to the Petitioner’s 
concern that these exemptions preclude 
enforcement by the EPA or citizens, the 
EPA agrees that this is one of the critical 
reasons why such provisions are 
impermissible under the CAA. By 
having SIP provisions that define what 
would otherwise be violations of the 
applicable emission limitations as non- 
violations, the state has effectively 
negated the ability of the EPA or the 
public to enforce against those 
violations. 



In addition, the EPA agrees that the 
limiting provision of Fla. Admin. Code 
Ann Rule 62–201.700(4) that curtails the 
exemptions in the prior provisions if the 
excess emissions are caused ‘‘entirely or 
in part’’ by factors within the source’s 
control such as ‘‘poor maintenance’’ 
does not negate the underlying problem 
of providing exemptions for the excess 
emissions in the first instance. The EPA 
acknowledges that this provision would 
serve to prevent sources that fail to 
maintain or operate correctly or 
otherwise to take action reasonably to 
prevent excess emissions during SSM 
events from getting the benefits of the 
exemption. However, the EPA 
recommends that these are the types of 
considerations that should be relevant 
either in the state’s exercise of 
enforcement discretion for violations, in 
the state’s adoption of a SIP provision 
concerning that exercise of enforcement 
discretion by the state, or by an 
appropriately drawn affirmative defense 
SIP provision for excess emissions in 
the case of malfunctions. 



Finally, the Petitioner expressed 
concern that the four SIP provisions at 
issue ‘‘do not specify the procedure by 
which the factual premises are to be 
proven.’’ Were these provisions 
authorizing a state official to make 
discretionary decisions as to whether or 
not a given event qualified for the 
(impermissible) exemption, there could 
be an additional concern that these 
provisions included a director’s 
discretion problem as well. However, 
the EPA believes that these regulations 
are directly enforceable by the state, the 
EPA, or members of the public in the 
appropriate forums, and thus the 
‘‘procedure’’ for proving the violation 
would be the normal process in such 
forums. The fact that the state has 
established factual requirements that 
would need to be evaluated in order to 
prove a violation of the applicable 
emission limitations is not itself 
inconsistent with CAA requirements. 
The EPA believes that providing 
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118 Petition at 32. 



119 See, Sierra Club, et al. v. Georgia Power Co., 
365 F. Supp 1297 (N.D. Ga. 2004). 



120 Id. at 1304. The court also made a series of 
findings to illustrate that the permit provision was 
not consistent with the EPA’s interpretation of the 
CAA requirements concerning excess emissions 
during SSM events embodied in the 1999 SSM 
Guidance. 



121 See, Sierra Club, et al. v. Georgia Power Co., 
443 F.3d 1346 (11th Cir. 2006). 



122 The petition was filed by Richard M. Watson 
of the Georgia Center for Law in the Public Interest 
on behalf of the Georgia Chapter of the Sierra Club. 



123 See, Letter from Stephen E. Johnson, 
Administrator, to Georgia Chapter of the Sierra 
Club, dated July 18, 2007. A copy of this letter is 
in the docket for this action. 



requisite factual evidence to establish a 
violation in an enforcement proceeding 
is entirely appropriate. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to Fla. Admin. 
Code Ann Rule 62–201.700(1), Fla. 
Admin. Code Ann Rule 62–201.700(2), 
Fla. Admin. Code Ann Rule 62– 
201.700(3), and Fla. Admin. Code Ann 
Rule 62–201.700(4). The EPA believes 
that each of these provisions allows for 
exemptions from the otherwise 
applicable emission limitations, and 
that such exemptions are inconsistent 
with the fundamental requirements of 
the CAA with respect to emission 
limitations in SIPs as required by 
sections 110(a)(2)(A), 110(a)(2)(C), and 
302(k). In addition, by creating these 
impermissible exemptions, the state has 
defined violations in way that would 
interfere with effective enforcement by 
the EPA and citizens for excess 
emissions during these events as 
provided in CAA sections 113 and 304. 
For these reasons, the EPA is proposing 
to find that these provisions are 
substantially inadequate to meet CAA 
requirements and thus proposing to 
issue a SIP call with respect to Fla. 
Admin. Code Ann Rule 62–201.700(1), 
Fla. Admin. Code Ann Rule 62– 
201.700(2), Fla. Admin. Code Ann Rule 
62–201.700(3), and Fla. Admin. Code 
Ann Rule 62–201.700(4). 



3. Georgia 



a. Petitioner’s Analysis 
The Petitioner objected to a provision 



in the Georgia SIP that provides for 
exemptions for excess emissions during 
startup, shutdown, or malfunctions 
under certain circumstances (Ga. Comp. 
R. & Regs. 391–3–1–.02(2)(a)(7)).118 The 
Petitioner acknowledged that this 
provision of the Georgia SIP includes 
some conditions for when sources may 
be entitled to seek the exemption under 
state law, such as when the source has 
used ‘‘best operational practices’’ to 
minimize emissions during the SSM 
event. 



First, the Petitioner objected because 
the provision creates an exemption from 
the applicable emission limitations by 
providing that the excess emissions 
‘‘shall be allowed’’ subject to certain 
conditions, whereas the CAA and the 
EPA’s interpretation of the CAA in the 
SSM Policy prohibit any such 
exemptions. The Petitioner noted that 
all excess emissions are required to be 
treated as violations of the applicable 
emission limitations, even if they would 
qualify for some other special 



consideration through other means such 
as enforcement discretion. 



Second, the Petitioner argued that 
although the provision provides some 
‘‘substantive criteria,’’ the provision 
does not meet the criteria the EPA 
recommends for an affirmative defense 
provision consistent with the 
requirements of the CAA in the EPA’s 
SSM Policy. Third, the Petitioner 
asserted that the provision is not a 
permissible ‘‘enforcement discretion’’ 
provision applicable only to state 
personnel, because it ‘‘is susceptible to 
interpretation as an enforcement 
exemption, precluding EPA and citizen 
enforcement as well as state 
enforcement.’’ 



b. The EPA’s Evaluation 



At the outset, the EPA notes that the 
Petitioner failed to include any 
discussion of the extensive prior 
litigation and administrative 
proceedings concerning this specific 
provision of the Georgia SIP. Nearly 10 
years ago, citizen suit plaintiffs 
including the Petitioner sought to bring 
an enforcement action against a source 
for self-reported exceedances of 
emission limitations in the source’s 
operating permit, and the source 
asserted that those exceedances were 
not ‘‘violations’’ through application of 
a permit provision that mirrored the 
underlying SIP provision in Ga. Comp. 
R. & Regs. 391–3–1–.02(2)(a)(7).119 In 
that case, the plaintiffs argued that the 
provision at issue was an ‘‘enforcement 
discretion’’ provision applicable to state 
personnel only and thus that it was not 
relevant in the event of enforcement 
actions by other parties. The District 
Court agreed and held that the provision 
was merely an enforcement discretion 
provision applicable to the state and 
that it provided no affirmative defense 
in the enforcement action, and thus the 
court ruled in favor of the plaintiffs on 
this issue.120 



On appeal, the Court of Appeals 
examined the same operating permit 
language and underlying SIP provision 
and came to a different conclusion.121 
The Court of Appeals concluded that 
the provision does provide an 
affirmative defense and is not an 
enforcement discretion provision. 
Moreover, the Court noted that even if 



the provision is not consistent with the 
EPA’s guidance on permissible 
affirmative defense provisions in SIPs 
(e.g., because it creates exemptions for 
exceedances and purports to allow a 
complete bar to any liability, not just 
relief from monetary penalties), the EPA 
had not taken action through 
rulemaking to rectify that discrepancy. 
Because the EPA had not called upon 
the state to revise the SIP to bring it into 
compliance with the EPA’s current 
interpretation of the CAA embodied in 
the 1999 SSM Guidance, the Court held 
that the exceedances of the applicable 
emission limitations were not violations 
and thus ruled against the plaintiffs. 



Contemporaneously with this 
litigation, the Petitioner had also filed a 
May 23, 2005 petition for rulemaking, 
requesting that the EPA require the state 
to revise its SIP ‘‘to correct a significant 
ambiguity’’ concerning the excess 
emissions from SSM events.122 On July 
18, 2007, the EPA denied that 
petition.123 As a basis for this denial, 
the EPA reasoned that the opinion of the 
Court of Appeals had rendered the 
petition moot as to the issues raised 
therein. Specifically, the EPA stated that 
the Court’s decision that the existing 
provision did not create an ‘‘automatic 
exemption’’ and did constitute an 
‘‘affirmative defense’’ resolved any 
‘‘ambiguity’’ about the meaning and 
application of Ga. Comp. R. & Regs. 
391–3–1–.02(2)(a)(7). 



At this juncture, the EPA believes that 
the extensive proceedings concerning 
Ga. Comp. R. & Regs. 391–3–1– 
.02(2)(a)(7) in which plaintiffs, 
defendants, courts, and both state and 
federal agencies examined the same 
provision and came to different 
conclusions concerning its meaning 
illustrates the need to examine this SIP 
provision again. In particular, the EPA 
concludes that the provision warrants 
further evaluation on the merits, 
because the Petition requests that the 
EPA consider more specific allegations 
about deficiencies in the provision than 
did the 2005 petition. As the 11th 
Circuit Court of Appeals suggested, the 
EPA agrees that a formal notice-and- 
comment rulemaking though CAA 
section 110(k)(5) is a good mechanism 
through which to evaluate whether or 
not Ga. Comp. R. & Regs. 391–3–1– 
.02(2)(a)(7) meets the substantive 
requirements of the CAA. Accordingly, 
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124 The EPA notes that it is not bound to follow 
a prior incorrect interpretation of its own policy, 
nor is it precluded from changing its policy 
interpretations. See, e.g., Luminant Generation Co. 
v. EPA, 699 F.3d 427 (5th Cir. 2012), and U.S. 
Supreme Court precedent cited therein for these 
propositions. 



125 Petition at 39–40. 
126 The EPA notes that the Petitioner also 



identified several additional pollutant-specific and 
source category-specific provisions in Kentucky’s 
SIP that it alleged are inconsistent with the CAA 
and the EPA’s SSM Policy. However, the Petitioner 
did not request that the EPA address those SIP 
provisions in its remedy request, and thus the EPA 
is not addressing those provisions in this action. 
The EPA may elect to evaluate those provisions in 
a later action. 



the EPA is reevaluating the provision on 
the merits.124 



The first concern with this provision 
is that it does create exemptions from 
the applicable emission limitations. The 
provision explicitly states that the 
‘‘excess emissions resulting from 
startup, shutdown, malfunction of any 
source which occur though ordinary 
diligence is employed shall be 
allowed,’’ i.e., are exempt and not 
subject to enforcement for either 
monetary penalties or injunctive relief. 
The exemption for these excess 
emissions is conditioned upon several 
criteria relevant to minimizing 
emissions during the startup, shutdown, 
or malfunction event, which criteria are 
helpful and are structured as a form of 
affirmative defense. Even if Ga. Comp. 
R. & Regs. 391–3–1–.02(2)(a)(7) could 
otherwise qualify as an affirmative 
defense provision, however, the EPA’s 
interpretation of the CAA is that such 
affirmative defenses can only shield the 
source from monetary penalties and 
cannot be a bar to injunctive relief. An 
affirmative defense provision that 
purports to bar any enforcement action 
for violations of emission limitations is 
inconsistent with the requirements of 
CAA sections 113 and 304. 



The EPA’s second concern with Ga. 
Comp. R. & Regs. 391–3–1–.02(2)(a)(7) is 
that while the provision appears to 
create an affirmative defense, it does so 
with conditions that are not consistent 
with the full range of criteria that the 
EPA recommends in the SSM Policy. 
The EPA acknowledges that the SSM 
Policy is only guidance concerning what 
types of SIP provisions could be 
consistent with the requirements of the 
CAA. Nonetheless, through this 
rulemaking, the EPA is proposing to 
determine that Ga. Comp. R. & Regs. 
391–3–1–.02(2)(a)(7) does not include 
criteria that are sufficiently robust to 
qualify as an acceptable affirmative 
defense provision. In particular, the 
provision does not limit the type of 
event that qualifies as a malfunction to 
those that are entirely beyond the 
control of the source, that were not 
reasonably foreseeable and avoidable, 
and that were not part of a recurring 
pattern indicative of inadequate design, 
operation, or maintenance. While the 
EPA continues to believe that 
affirmative defense provisions applying 
to malfunctions can be consistent with 
the CAA as long as the criteria set forth 



in the SSM Policy are carefully adhered 
to, as explained in more detail in 
sections IV.B and VII.B of this notice, 
the EPA believes that the criteria in Ga. 
Comp. R. & Regs. 391–3–1–.02(2)(a)(7) 
should be augmented to assure that the 
affirmative defense is available only in 
appropriately narrow circumstances. 



The EPA’s third concern with Ga. 
Comp. R. & Regs. 391–3–1–.02(2)(a)(7) is 
that even if the provision were 
otherwise construed as an affirmative 
defense, it extends not just to 
malfunctions but also to startup and 
shutdown events. As explained in 
sections IV.B and VII.C of this notice, 
the EPA interprets the CAA to allow 
affirmative defense provisions 
applicable to malfunctions but not to 
other normal modes of source operation, 
including startup and shutdown. Thus, 
the provision is not drawn to assure that 
the affirmative defense is available only 
in appropriately narrow circumstances, 
as required by the EPA’s interpretation 
of CAA requirements. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to Ga. Comp. R. & 
Regs. 391–3–1–.02(2)(a)(7). The EPA 
believes that this provision allows for 
exemptions from the otherwise 
applicable emission limitations, and 
that such outright exemptions for excess 
emissions are inconsistent with the 
fundamental requirements of the CAA 
with respect to emission limitations in 
SIPs. Such a provision is inconsistent 
with the requirements of CAA sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). 



In addition, Ga. Comp. R. & Regs. 
391–3–1–.02(2)(a)(7) is not a permissible 
affirmative defense provision consistent 
with the requirements of the CAA and 
the EPA’s recommendations for such 
provisions in the EPA’s SSM Policy. By 
creating a bar to enforcement that 
applies not just to monetary penalties 
but also to injunctive relief, this 
provision is inconsistent with the 
requirements of CAA sections 113 and 
304. By not including sufficient criteria 
to assure that sources seeking to raise 
the affirmative defense have in fact been 
properly designed, maintained, and 
operated, and to assure that sources 
have taken all appropriate steps to 
minimize excess emissions, the 
provision also fails to be sufficiently 
narrowly drawn to justify shielding 
from monetary penalties for violations. 
Moreover, Ga. Comp. R. & Regs. 391–3– 
1–.02(2)(a)(7) currently applies not only 
to malfunctions but also to startup and 
shutdown events, contrary to the EPA’s 
interpretation of the CAA. Thus, this 
provision is not appropriate as an 
affirmative defense provision because it 



is inconsistent with fundamental 
requirements of the CAA as interpreted 
in the EPA’s SSM Policy. For these 
reasons, the EPA is proposing to find 
that Ga. Comp. R. & Regs. 391–3–1– 
.02(2)(a)(7) is substantially inadequate 
to meet CAA requirements and thus 
proposing to issue a SIP call with 
respect to this provision. 



4. Kentucky 



a. Petitioner’s Analysis 
The Petitioner objected to a generally 



applicable provision that allows 
discretionary exemptions from 
otherwise applicable SIP emission 
limitations in Kentucky’s SIP (401 KAR 
50:055 § 1(1)).125 126 The provision 
provides that ‘‘[e]missions which, due 
to shutdown or malfunctions, 
temporarily exceed the standard * * * 
shall be deemed in violation of such 
standards unless the requirements of 
this section are satisfied and the 
determinations specified in subsection 
(4) * * * are made.’’ The provision 
requires sources to notify the director 
that such violations are going to or have 
occurred. The provision then provides 
that ‘‘[a] source shall be relieved from 
compliance with the standards * * * if 
the director determines’’ that the source 
has met a number of enumerated 
criteria. 



The Petitioner argued that this 
provision could provide an exemption 
from the otherwise applicable SIP 
emission limitations, and such an 
exemption is impermissible under the 
CAA because the statute and the EPA’s 
interpretation of the CAA in the SSM 
Policy require that all such excess 
emissions be treated as violations. 
Moreover, the Petitioner objected to this 
discretionary exemption because the 
director’s determination that the source 
has met the specified criteria could be 
interpreted to excuse excess emissions 
during such time period and could thus 
be read to preclude enforcement by the 
EPA or citizens in the event that the 
director elects not to treat the event as 
a violation. Thus, in addition to creating 
an impermissible exemption for the 
excess emissions, the Petitioner argued, 
the provision is also inconsistent with 
the CAA as interpreted in the EPA’s 
SSM Policy because it allows the 
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127 See, ‘‘Approval and Promulgation of 
Implementation Plans and Designations of Areas for 
Air Quality Planning Purposes; Kentucky; 
Redesignation of the Kentucky Portion of the 
Cincinnati-Hamilton, OH–KY–IN 1997 Annual Fine 
Particulate Matter Nonattainment Area to 
Attainment,’’ 76 FR 77903 (Dec. 15, 2011). 



128 A copy of this letter can be found in the 
docket for this rulemaking. 



director to make a unilateral decision 
that the excess emissions were not a 
violation and thus could bar 
enforcement for the excess emissions by 
the EPA and citizens. 



The Petitioner noted that the criteria 
that sources must demonstrate to the 
director in order to qualify for the 
exemption ‘‘resemble the criteria that 
are supposed to guide a state’s 
enforcement discretion for 
malfunctions,’’ but that if the provision 
is not removed from the SIP, it ‘‘must 
stipulate that all excess emissions are 
violations and preserve the authority of 
EPA and citizens to enforce the SIP 
standards and limitations.’’ Thus, the 
Petitioner viewed this provision as 
either an impermissible discretionary 
exemption mechanism or an 
impermissible enforcement discretion 
provision. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations, 
whether automatic or through the 
exercise of a state official’s discretion. In 
accordance with the requirements of 
CAA section 110(a)(2)(A), SIPs must 
contain emission limitations and, in 
accordance with the definition of 
‘‘emission limitations’’ in CAA section 
302(k), such emission limitations must 
be continuous. Thus, any excess 
emissions above the level of the 
applicable emission limitation must be 
considered violations, whether or not 
the state elects to exercise its 
enforcement discretion. SIP provisions 
that create exemptions such that the 
excess emissions during startup, 
shutdown, or malfunctions are not 
violations of the applicable emission 
limitations are inconsistent with the 
fundamental requirements of the CAA 
with respect to emission limitations in 
SIPs. The EPA believes that the 
inclusion of such an exemption from the 
emission limitations in 401 KAR 50:055 
§ 1(1) is thus a substantial inadequacy 
and renders this specific SIP provision 
impermissible. 



The EPA believes that 401 KAR 
50:055 § 1(1) is impermissible as an 
unbounded director’s discretion 
provision that makes a state official the 
unilateral arbiter of whether the excess 
emissions in a given event constitute a 
violation. In the case of 401 KAR 50:055 
§ 1(1), the provision authorizes the state 
official to make a determination that the 
source has met the specified criteria, 
and such a determination could be 
interpreted to excuse excess emissions 
during the event and could thus be read 
to preclude enforcement by the EPA or 
through a citizen suit. In addition, the 



provision vests a state official with the 
unilateral power to grant an exemption 
from the otherwise applicable SIP 
emission limitation, without any 
additional public process at the state or 
federal level. Most importantly, 
however, the provision authorizes a 
state official to create an exemption 
from the emission limitation, and such 
an exemption is impermissible in the 
first instance. Such a director’s 
discretion provision undermines the SIP 
emission limitations, and the emissions 
reductions they are intended to achieve, 
and renders them less enforceable by 
the EPA or through a citizen suit. The 
EPA believes that the inclusion of an 
insufficiently bounded director’s 
discretion provision in 401 KAR 50:055 
§ 1(1) is thus a substantial inadequacy 
and renders this specific SIP provision 
impermissible for this reason, in 
addition to the creation of an 
impermissible exemption. 



The EPA also notes that after the 
submission of the Petition, there has 
been a subsequent regulatory action that 
touched upon this SIP provision 
tangentially. In connection with a 
redesignation of the Kentucky portion of 
the tri-state Cincinnati-Hamilton area 
for the 1997 PM2.5 NAAQS, the state 
submitted an interpretive letter to the 
EPA explaining the state’s reading of 
401 KAR 50:055 § 1(1).127 In this 
November 4, 2011 letter, the Kentucky 
Division of Air Quality (KDAQ) stated 
that it has ‘‘never formally taken the 
position that excess emissions under the 
regulations are not violations’’ and that 
a determination by KDAQ ‘‘does not 
limit’’ the authority of the EPA and 
citizens to take enforcement action.128 
Based on the state’s interpretation of 
401 KAR 50:055 § 1(1), the EPA at that 
time concluded that the provision could 
be construed not to bar enforcement by 
the EPA or through a citizen suit if the 
state elects not to pursue enforcement; 
i.e., it could be construed as an 
enforcement discretion provision 
applicable to state personnel. In the 
context of acting upon the redesignation 
request under CAA section 107(d)(3), 
this clarification from the state was 
sufficient to address the concern raised 
in comments on that action. 
Nevertheless, the EPA noted in the 
redesignation action that it would 
evaluate 401 KAR 50:055 § 1(1) as part 



of its consideration of issues raised by 
the Petition. 



At this juncture, the EPA believes that 
the difference of views about the correct 
reading of 401 KAR 50:055 § 1(1) 
illustrates the need to examine this SIP 
provision again. The EPA appreciates 
KDAQ’s clarification of its reading of 
the provision in the November 4, 2011, 
letter and the EPA considers that 
interpretation sufficient for purposes of 
the redesignation action. However, in 
the course of reevaluating this provision 
in light of the issues raised in the 
Petition, the EPA believes that the 
provision contains regulatory language 
that is potentially contradictory and 
requires formal revision to eliminate 
significant ambiguities. For example, 
subsection 1 of the provision states that: 
‘‘[e]missions which, due to shutdown or 
malfunctions, temporarily exceed the 
standard * * * shall be deemed in 
violation of such standards unless the 
requirements of this section are 
satisfied.’’ In subsection 4, the provision 
states that ‘‘a source shall be relieved 
from compliance with the standards 
* * * if the director determines, upon 
a showing by the owner or operator of 
the source, that’’ certain conditions are 
met. KDAQ has indicated that it reads 
these provisions not to bar enforcement 
by the EPA or through a citizen suit in 
the event that the state does not pursue 
enforcement, but the EPA believes that 
the provision is sufficiently ambiguous 
on this point that a revision is necessary 
to ensure that outcome in the event of 
an enforcement action. 



As discussed in section VI.B of this 
notice, the EPA believes that in some 
instances it is appropriate to clarify 
provisions of a SIP through the use of 
interpretive letters. However, in some 
cases, there may be areas of regulatory 
ambiguity in a SIP’s provisions that are 
sufficiently significant for which 
resolution is both appropriate and 
necessary. Because the text of 
Kentucky’s SIP provision is not clearly 
phrased in terms of the state’s exercise 
of enforcement discretion and could be 
interpreted to allow discretionary 
exemptions from the otherwise 
applicable SIP emission limitations or 
as an affirmative defense provision 
inconsistent with the criteria 
recommended in the EPA’s SSM Policy, 
the EPA believes that the provision is 
substantially inadequate to meet CAA 
requirements. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to 401 KAR 50:055 
§ 1(1). The EPA believes that this 
provision requires clarification to 
ensure that it meets CAA requirements. 
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129 The Petitioner noted that this regulation was 
approved into Kentucky’s SIP in ‘‘Approval and 
Promulgation of Air Quality Implementation Plans; 
Kentucky; Approval of Revisions to State 
Implementation Plan; Revised Format for Materials 
Being Incorporated by Reference for Jefferson 
County, Kentucky,’’ 66 FR 53503 at 53660 (Oct. 23, 
2001). 



130 Petition at 40–42. 



The current provision could be read to 
allow for exemptions from the otherwise 
applicable SIP emission limitations, and 
such exemptions are inconsistent with 
the fundamental requirements of the 
CAA with respect to emission 
limitations in SIPs in sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). In 
addition, 401 KAR 50:055 § 1(1) could 
be read to allow exemptions through a 
state official’s unilateral exercise of 
discretionary authority that is 
insufficiently bounded and includes no 
additional public process at the state or 
federal level, and such provisions are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
SIPs and SIP revisions. Moreover, the 
provision could be read to create 
discretion to allow case-by-case 
exemptions from emission limitations 
when such exemptions are not 
permissible in the first instance. In light 
of the potential conflicts between the 
provision and the differing 
interpretations that parties or a court 
might give the provision in an 
enforcement action, the EPA is 
proposing to find that 401 KAR 50:055 
§ 1(1) is substantially inadequate to 
meet CAA requirements and thus 
proposing to issue a SIP call with 
respect to this provision. 



5. Kentucky: Jefferson County 



a. Petitioner’s Analysis 



First, the Petitioner objected to a 
generally applicable provision in the 
Jefferson County Air Regulations 1.07 
because it provides for discretionary 
exemptions from compliance with 
emission limitations during startup, 
shutdown, and malfunction.129 130 The 
provision states that ‘‘[e]missions due to 
startup, shutdown, malfunction, or 
emergency, that temporarily exceed the 
standards * * * shall be deemed in 
violation of those standards unless, 
based upon a showing by the owner or 
operator of the source and an affirmative 
determination by the District, the 
applicable requirements of this 
regulation are satisfied.’’ The provision 
requires different demonstrations for 
exemptions for excess emissions during 
startup and shutdown (Regulation 1.07 
§ 3), malfunction (Regulation 1.07 § 4 
and § 7), and emergency (Regulation 
1.07 § 5 and § 7). 



The Petitioner argued that this 
provision could provide exemptions 
from the otherwise applicable SIP 
emission limitations, and that such 
exemptions are impermissible under the 
CAA because the statute and the EPA’s 
interpretation of the CAA in the SSM 
Policy require that all excess emissions 
be treated as violations. The Petitioner 
objected to this provision as allowing 
discretionary exemptions, because a 
local official’s determination that the 
source has met the specified criteria 
could be interpreted to excuse excess 
emissions during such events and could 
thus be read to preclude enforcement by 
the EPA or citizens if the district elects 
not to treat the event as a violation. 



Second, the Petitioner objected to the 
affirmative defense for emergencies in 
Jefferson County Air Regulations 1.07. 
The Petitioner noted that the SIP 
provision ‘‘mirrors the language in 40 
C.F.R. § 70.6(g)’’ in the EPA’s own title 
V regulations. Thus, the Petitioner 
argued that the provision should not be 
included in the SIP because it is 
modeled on the EPA’s own title V 
regulations, and such regulations do not 
belong in the SIP. The Petitioner also 
argued that even if the provision were 
appropriate as a SIP provision, it is 
deficient because it is not a ‘‘true 
affirmative defense.’’ On the latter point 
the Petitioner argued that a ‘‘true 
affirmative defense’’ is a defense to be 
asserted by the source in the context of 
a judicial or administrative enforcement 
proceeding. The Petitioner opined that 
the emergency affirmative defense in 
Jefferson County Air Regulations 1.07 
‘‘appears to allow the District to decide 
whether the defense applies.’’ 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations, 
whether automatic or through the 
exercise of a government official’s 
discretion. In accordance with the 
requirements of CAA section 
110(a)(2)(A), SIPs must contain 
emission limitations and, in accordance 
with the definition of ‘‘emission 
limitations’’ in CAA section 302(k), 
such emission limitations must be 
continuous. Thus, any excess emissions 
above the level of the applicable 
emission limitation must be considered 
violations, whether or not the state 
elects to exercise its enforcement 
discretion. SIP provisions that create 
exemptions such that the excess 
emissions during startup, shutdown, 
load change, or emergencies are not 
violations of the applicable emission 
limitations are inconsistent with the 
fundamental requirements of the CAA 



with respect to emission limitations in 
SIPs. The EPA believes that the 
inclusion of such an exemption from the 
emission limitations in Jefferson County 
Air Regulations 1.07 is thus a 
substantial inadequacy and renders this 
specific SIP provision impermissible. 



The EPA believes that Regulation 1.07 
is also impermissible as an 
insufficiently bounded director’s 
discretion provision that makes a local 
official the unilateral arbiter of whether 
the excess emissions in a given event 
constitute a violation. In the case of 
Regulation 1.07, the provision 
authorizes local officials to make a 
determination that the source has met 
the specified criteria for each type of 
event—startup and shutdown 
(Regulation 1.07 § 3), malfunction 
(Regulation 1.07 § 4), emergency 
(Regulation 1.07 § 5), and extended 
malfunction or emergency (Regulation 
1.07 § 7). The local official’s 
‘‘affirmative determination’’ that such 
requirements have been met has the 
effect of excusing the excess emissions 
(Regulation 1.07 § 2.1). This 
determination could be interpreted to 
preclude enforcement by the EPA or 
through a citizen suit. In addition, the 
provision vests the local official with 
the unilateral power to grant an 
exemption from the otherwise 
applicable SIP emission limitations, 
without any additional public process at 
the state or federal level. Most 
importantly, however, the provision 
authorizes the local official to create an 
exemption from the emission limitation, 
and such an exemption is impermissible 
in the first instance. Such a director’s 
discretion provision undermines the 
emission limitations, and the emissions 
reductions they are intended to achieve, 
and renders them less enforceable by 
the EPA or through a citizen suit. The 
EPA believes that the inclusion of an 
insufficiently bounded director’s 
discretion provision in Regulation 1.07 
is thus a substantial inadequacy and 
renders this specific SIP provision 
impermissible for this reason, in 
addition to the creation of an 
impermissible exemption. 



The EPA also agrees that Regulation 
1.07 provides an impermissible 
exemption for excess emissions that 
occur during ‘‘emergencies.’’ The 
provision uses language that is 
borrowed from the EPA’s title V 
regulations (Regulation 1.07 § 5) but that 
is not appropriate for a SIP provision 
(see section VII.D of this notice). In 
addition, because Regulation 1.07 § 2.1 
provides that the district may make a 
determination of whether ‘‘applicable 
requirements’’ of the regulation are 
‘‘satisfied,’’ and the affirmative defense 
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131 The EPA notes that Kentucky has recently 
made a SIP submission that includes revisions to 
the portion of the SIP applicable to Jefferson County 
that would amend Regulation 1.07. In this action, 
the EPA is only evaluating Regulation 1.07 as 
currently approved into the SIP. The EPA is not 
evaluating the more recent SIP submission as part 
of this action. The EPA will address the SIP 
submission in a later action. 132 Petition at 47–49. 



133 Petition at 48. 
134 Petition at 47–48. 
135 Petition at 47–49. 



for emergencies is defined as one such 
‘‘applicable requirement,’’ the structure 
of Regulation 1.07 could be read as 
providing the district with the unilateral 
discretion to decide that the source has 
met the conditions for the affirmative 
defense. The EPA agrees with the 
Petitioner that affirmative defenses are 
only permitted in the context of an 
enforcement proceeding and cannot be 
granted unilaterally by a state agency, 
because this would have the effect of 
precluding the EPA or the public from 
taking enforcement action. 



Regulation 1.07 also does not 
explicitly limit the affirmative defense 
for emergency events to civil penalties. 
Although the EPA believes that 
narrowly drawn affirmative defenses are 
permitted under the CAA for 
malfunction events (see sections IV.B 
and VII.B of this notice), the EPA’s 
interpretation of the CAA is that 
affirmative defenses can only shield the 
source from monetary penalties and 
cannot be a bar to injunctive relief. An 
affirmative defense provision that 
purports to bar any enforcement action 
for injunctive relief for violations of 
emission limitations is inconsistent 
with the requirements of CAA sections 
113 and 304. In addition, the provision 
does not contain elements for 
establishing the affirmative defense 
consistent with all of the recommended 
criteria in the EPA’s SSM Policy. The 
EPA acknowledges that the SSM Policy 
is only guidance concerning what types 
of SIP provisions could be consistent 
with the requirements of the CAA. 
Nonetheless, through this rulemaking, 
the EPA is proposing to determine that 
Regulation 1.07 does not include criteria 
that are sufficiently robust to qualify as 
an acceptable affirmative defense 
provision for purposes of SIP 
requirements. 



c. The EPA’s Proposal 



The EPA proposes to grant the 
Petition with respect to Jefferson County 
Air Regulation 1.07.131 The EPA 
believes that this provision allows for 
exemptions from the otherwise 
applicable SIP emission limitations, and 
that such exemptions are inconsistent 
with the fundamental requirements of 
the CAA with respect to emission 
limitations in SIPs in sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). In 



addition, Regulation 1.07 allows for 
such exemptions through a local 
official’s unilateral exercise of 
discretionary authority that is 
insufficiently bounded and includes no 
additional public process at the state or 
federal level, and such provisions are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
SIPs and SIP revisions. Moreover, the 
discretion created by these provisions 
allows case-by-case exemptions from 
emission limitations, when such 
exemptions are not permissible in the 
first instance. For these reasons, the 
EPA is proposing to find that Regulation 
1.07 is substantially inadequate to meet 
CAA requirements and thus proposing 
to issue a SIP call with respect to this 
provision. 



The EPA also proposes to grant the 
Petition because Regulation 1.07 
contains an impermissible exemption 
for excess emissions during emergency 
events, conditioned upon an affirmative 
defense provision that is inconsistent 
with the criteria recommended in the 
EPA’s SSM Policy. Regulation 1.07 can 
be read to authorize the district to grant 
an exemption under § 2.1 and § 5, and 
such an interpretation could preclude 
the EPA and the public from bringing an 
enforcement action. Furthermore, the 
affirmative defense provision is 
impermissible because it does not 
explicitly limit the defense to monetary 
penalties, and it does not include 
sufficient criteria to assure that sources 
seeking to raise the affirmative defense 
have in fact been properly designed, 
maintained, and operated, and to assure 
that sources have taken all appropriate 
steps to minimize excess emissions. The 
provision therefore also fails to be 
sufficiently narrowly drawn to justify 
shielding from monetary penalties for 
violations. For these reasons, the EPA is 
proposing to find that Regulation 1.07 is 
substantially inadequate to meet CAA 
requirements and proposes to issue a 
SIP call with respect to this provision. 



6. Mississippi 



a. Petitioner’s Analysis 



The Petitioner objected to two 
generally applicable provisions in the 
Mississippi SIP that allow for 
affirmative defenses for violations of 
otherwise applicable SIP emission 
limitations during periods of upset, i.e., 
malfunctions (11–1–2 Miss. Code R. 
§ 10.1) and unavoidable maintenance 
(11–1–2 Miss. Code R. § 10.3).132 First, 
the Petitioner objected to both of these 
provisions based on its assertion that 
the CAA allows no affirmative defense 



provisions in SIPs. Second, the 
Petitioner asserted that even if 
affirmative defense provisions were 
permissible under the CAA, the 
affirmative defenses in these provisions 
‘‘fall far short of the EPA policy.’’ 
Specifically, the Petitioner argued that 
the EPA’s guidance for affirmative 
defenses recommends that they ‘‘are not 
appropriate where a single source or a 
small group of sources has the potential 
to cause an exceedance of the NAAQS 
or PSD increments,’’ 133 and 
Mississippi’s provisions do not contain 
a restriction to address this point. 
Further, the Petitioner argued that the 
affirmative defenses in Mississippi’s SIP 
are not limited to actions seeking civil 
penalties and that they fail to meet other 
criteria ‘‘that EPA requires for 
acceptable defense provisions.’’ 134 
Finally, the Petitioner argued that the 
CAA and the EPA’s SSM Policy 
interpreting it do not allow affirmative 
defenses for excess emissions during 
maintenance events under any 
circumstances. 



The Petitioner also objected to a 
generally applicable provision that 
provides an exemption from otherwise 
applicable SIP emission limitations 
during startup and shutdown (11–1–2 
Miss. Code R. § 10.2).135 Within that 
provision, 11–1–2 Miss. Code R. 
§ 10.2(a)(2) specifies that emission 
limitations apply during startup and 
shutdown except ‘‘when a startup or 
shutdown is infrequent, the duration of 
the excess emissions is brief in each 
event, and the design of the source is 
such that the period of excess emissions 
cannot be avoided without causing 
damage to the equipment or persons.’’ 
The Petitioner argued that such an 
exemption is inconsistent with the 
requirements of the CAA and the EPA’s 
SSM Policy. The Petitioner argued that 
the CAA and the EPA’s interpretation of 
the CAA in the SSM Policy require that 
all such excess emissions be treated as 
violations. 



b. The EPA’s Evaluation 
The EPA disagrees with the 



Petitioner’s contention that no 
affirmative defense provisions are 
permissible in SIPs under the CAA. As 
explained in more detail in section IV 
of this notice, the EPA interprets the 
CAA to allow affirmative defense 
provisions for malfunctions. So long as 
these provisions are narrowly drawn 
and consistent with the CAA, as 
recommended in the EPA’s guidance for 
affirmative defense provisions in SIPs, 
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the EPA believes that states may elect to 
have affirmative defense provisions for 
malfunctions. 



The EPA agrees, however, that the 
affirmative defense contained in 11–1– 
2 Miss. Code R. § 10.1 for upsets is not 
an acceptable affirmative defense 
provision under the CAA as interpreted 
in the EPA’s SSM Policy. Section 10.1 
provides that ‘‘[t]he occurrence of an 
upset * * * constitutes an affirmative 
defense to an enforcement action 
brought for noncompliance with 
emission standards,’’ conditioned upon 
the source meeting a series of criteria. 
Although the EPA believes that 
narrowly drawn affirmative defenses are 
permitted under the Act for malfunction 
events (i.e., upsets) (see section VII.B of 
this notice), the EPA’s interpretation of 
the CAA is that an affirmative defense 
can only shield the source from 
monetary penalties and cannot be a bar 
to injunctive relief. The provisions of 
11–1–2 Miss. Code R. § 10.1 applicable 
to upsets appears to create a bar not just 
to monetary penalties but also to 
injunctive relief. An affirmative defense 
provision that purports to bar any 
enforcement action for injunctive relief 
for violations of emission limitations is 
inconsistent with the requirements of 
CAA sections 113 and 204. 



In addition, the EPA agrees that 11– 
1–2 Miss. Code R. § 10.1 creates an 
affirmative defense for upsets with 
conditions that are not fully consistent 
with the criteria that the EPA 
recommends in the SSM Policy. The 
EPA acknowledges that the SSM Policy 
is only guidance concerning what types 
of SIP provisions could be consistent 
with the requirements of the CAA. 
Nonetheless, through this rulemaking, 
the EPA is proposing to determine that 
11–1–2 Miss. Code R. § 10.1 does not 
include criteria that are sufficiently 
robust to qualify as an acceptable 
affirmative defense provision. Although 
this provision does contain many 
criteria that are comparable to those the 
EPA recommends, it does not address 
several that the EPA believes to be 
necessary to assure that the affirmative 
defense is available only in appropriate 
circumstances. For example, 11–1–2 
Miss. Code R. § 10.1 does not contain 
criteria requiring the source to show 
that the malfunction event was not part 
of a recurring pattern indicative of 
inadequate design, operation, or 
maintenance. In addition, as discussed 
in section VII.B of this notice, the EPA 
believes that affirmative defense 
provisions should address the issue of 
single sources or groups of sources that 
have the potential to have adverse 
impacts on the NAAQS or PSD 
increments in one of two recommended 



ways. On its face, 11–1–2 Miss. Code R. 
§ 10.1 does not appear to address this 
issue in either way. The EPA believes 
that the inclusion of the bar to 
enforcement for injunctive relief and the 
insufficiently robust qualifying criteria 
render 11–1–2 Miss. Code R. § 10.1 
substantially inadequate to meet CAA 
requirements. 



The EPA also agrees with the 
Petitioner that the affirmative defense 
for excess emissions during 
maintenance provided in 11–1–2 Miss. 
Code R. § 10.3 is not consistent with 
CAA requirements. As explained in 
sections IV and VII.C of this notice, the 
EPA believes that affirmative defenses 
are only permissible under the CAA in 
the case of events that are beyond the 
control of the source, i.e., malfunctions. 
Affirmative defense provisions are not 
appropriate in the case of planned 
source actions, such as maintenance, 
because sources should be expected to 
comply with applicable emission 
limitations during those normal planned 
and predicted modes of source 
operation. Although this provision does 
contain parameters to limit its 
availability, it still provides an 
affirmative defense that is inconsistent 
with CAA requirements. The EPA 
believes that the inclusion of the 
affirmative defense for excess emissions 
during maintenance in 11–1–2 Miss. 
Code R. § 10.3 renders that provision 
substantially inadequate to meet CAA 
requirements. 



The EPA also agrees that 11–1–2 Miss. 
Code R. § 10.2(a)(2) contains an 
exemption for excess emissions during 
startup and shutdown events that is 
inconsistent with CAA requirements. 
The EPA acknowledges that the state 
has imposed some parameters on the 
scope of the exemption by requiring that 
the events be infrequent, of short 
duration, and required to avoid damage 
to equipment or people. However, the 
EPA does not interpret the CAA to allow 
for exemptions for excess emissions 
during startup and shutdown. As 
discussed in section VII.A of this notice, 
the EPA believes that sources should be 
designed, operated, and maintained so 
that they can comply with applicable 
SIP emission limitations during normal 
modes of source operation. If 
appropriate, the state may elect to 
develop special emission limitations or 
other control measures that apply 
during startup and shutdown. The EPA 
believes that the inclusion of an 
exemption for excess emissions during 
startup and shutdown in 11–1–2 Miss. 
Code R. § 10.2 is substantially 
inadequate to meet CAA requirements. 



c. The EPA’s Proposal 



The EPA proposes to grant the 
Petition with respect to 11–1–2 Miss. 
Code R. § 10.1, 11–1–2 Miss. Code R. 
§ 10.2, and 11–1–2 Miss. Code R. § 10.3. 
None of these provisions is consistent 
with the requirements of the CAA as 
interpreted in the EPA’s 
recommendations in the EPA’s SSM 
Policy. The EPA believes that 11–1–2 
Miss. Code R. § 10.1 and 11–1–2 Miss. 
Code R. § 10.3 create affirmative 
defenses that are inconsistent with the 
fundamental requirements of the CAA 
with respect to emission limitations in 
SIPs as required by sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). In 
addition, by purporting to create a bar 
to enforcement that applies not just to 
monetary penalties but also to 
injunctive relief, these provisions are 
inconsistent with the requirements of 
CAA sections 113 and 304. By not 
including sufficient criteria to assure 
that sources seeking to raise these 
affirmative defenses have in fact been 
properly designed, maintained, and 
operated, and to assure that sources 
have taken all appropriate steps to 
minimize excess emissions, 11–1–2 
Miss. Code R. § 10.1 also fails to be 
sufficiently narrowly drawn to justify 
shielding from monetary penalties for 
violations. The comparable affirmative 
defense for maintenance in 11–1–2 
Miss. Code R. § 10.3 is not consistent 
with CAA requirements because 
maintenance is a normal mode of source 
operation during which the source 
should be expected to comply with the 
applicable emission limitations. Thus, 
these provisions are not appropriate as 
affirmative defense provisions because 
they are inconsistent with fundamental 
requirements of the CAA. 



The EPA is proposing to find that 11– 
1–2 Miss. Code R. § 10.2 is substantially 
inadequate to meet CAA requirements 
because it provides an exemption for 
excess emissions that occur during 
startup and shutdown, which are 
normal modes of source operation 
during which sources should comply 
with applicable emission limitations. 
Such an exemption provision is 
inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs as required 
by sections 110(a)(2)(A), 110(a)(2)(C), 
and 302(k). 



For these reasons, the EPA is 
proposing to find that these provisions 
are substantially inadequate to meet 
CAA requirements and thus proposing 
to issue a SIP call with respect to these 
provisions. 
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136 Petition at 57–58. 
137 Petition at 58. 



138 Petition at 58. 
139 Petition at 58. 



7. North Carolina 



a. Petitioner’s Analysis 
The Petitioner objected to two 



generally applicable provisions in the 
North Carolina SIP that provide 
exemptions for emissions exceeding 
otherwise applicable SIP emission 
limitations at the discretion of the state 
agency during malfunctions (15A N.C. 
Admin. Code 2D.0535(c)) and during 
startup and shutdown (15A N.C. Admin. 
Code 2D.0535(g)).136 The Petitioner 
argued that both provisions allow a state 
official to exempt sources from 
compliance with otherwise applicable 
SIP emission limitations, and therefore 
both provisions allow a state official to 
decide whether a violation has 
occurred. This decision would preclude 
enforcement action by the EPA and 
citizens for both civil penalties and 
injunctive relief, and such an 
interpretation is inconsistent with the 
CAA and the EPA’s SSM policy 
interpreting the CAA. The Petitioner 
noted that the director’s discretion 
provision for malfunctions provided by 
15A N.C. Admin. Code 2D.0535(c) is 
limited to 15 percent of operating time 
during each calendar year. According to 
the Petitioner, this temporal limit does 
not render the provision permissible 
under the CAA and the EPA’s SSM 
policy interpreting the CAA, because 
the limit ‘‘does nothing to ensure that 
ambient air quality standards are 
met.’’ 137 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations, 
whether automatic or through the 
exercise of a state official’s discretion. In 
accordance with the requirements of 
CAA section 110(a)(2)(A), SIPs must 
contain emission limitations and, in 
accordance with the definition of 
‘‘emission limitations’’ in CAA section 
302(k), such emission limitations must 
be continuous. Thus, any excess 
emissions above the level of the 
applicable emission limitations must be 
considered violations, whether or not 
the state elects to exercise its 
enforcement discretion. 



The EPA believes that 15A N.C. 
Admin. Code 2D.0535(c) and 15A N.C. 
Admin. Code 2D.0535(g) are 
impermissible as insufficiently bounded 
director’s discretion provisions. The 
explicit text of 15A N.C. Admin. Code 
2D.0535(c) states that ‘‘[a]ny excess 
emissions * * * are considered a 
violation * * * unless the owner or 



operator of the source of excess 
emissions demonstrates to the Director, 
that the excess emissions are the result 
of a malfunction.’’ Similarly, 15A N.C. 
Admin. Code 2D.0535(g) provides that a 
state official may determine that excess 
emissions during startup and shutdown 
are unavoidable, in which case 
emissions exceeding the otherwise 
applicable SIP limitations are not 
considered violations. These provisions 
vest the state official with unilateral 
power to grant an exemption from the 
otherwise applicable SIP emission 
limitation, without any public process 
at the state or federal level. Such a 
determination that the excess emissions 
in a given event do not constitute a 
violation could preclude enforcement 
by the EPA or through a citizen suit. 
While both provisions contain a list of 
factors that the state official ‘‘shall 
consider’’ in making the discretionary 
determination, they nevertheless 
empower the state official to create an 
exemption from the emission 
limitations, and such an exemption is 
impermissible in the first instance. Such 
a director’s discretion provision 
undermines the emission limitations in 
the SIP, and the emissions reductions 
they are intended to achieve, and 
renders them less enforceable by the 
EPA or through a citizen suit. The EPA 
believes that the inclusion of an 
insufficiently bounded director’s 
discretion provision in 15A N.C. 
Admin. Code 2D.0535(c) and 15A N.C. 
Admin. Code 2D.0535(g) is thus a 
substantial inadequacy and renders 
these specific SIP provisions 
impermissible for this reason. 



Finally, the EPA notes that 15A N.C. 
Admin. Code 2D.0535(c) and 15A N.C. 
Admin. Code 2D.0535(g) contain a 
number of criteria for consideration by 
the state official when deciding whether 
the excess emissions should be treated 
as exempt and thus not as a violation. 
Superficially, these criteria are similar 
to those recommended by the EPA for 
affirmative defense provisions for 
malfunctions to meet CAA 
requirements, but they are not presented 
as criteria for an affirmative defense. 
Instead, each provision is structured so 
that if the source has met these criteria, 
the state official will deem the excess 
emissions not a violation. Moreover, 
instead of requiring that the source 
establish these facts in an administrative 
or judicial process, the provision 
appears to authorize the state official to 
make a unilateral determination 
whether the emissions are a violation 
and thus appears to bar enforcement by 
the EPA or through a citizen suit. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to 15A N.C. 
Admin. Code 2D.0535(c) and 15A N.C. 
Admin. Code 2D.0535(g). The EPA 
believes that both of these provisions 
could be read to allow for exemptions 
from otherwise applicable SIP emission 
limitations through a state official’s 
unilateral exercise of discretionary 
authority that is insufficiently bounded 
and includes no additional public 
process at the state or federal level. 
Moreover, the discretion created by this 
provision could be read to allow case- 
by-case exemptions from emission 
limitations when such exemptions are 
not permissible in the first instance. 
Such exemption provisions are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs as required 
by sections 110(a)(2)(A), 110(a)(2)(C), 
and 302(k). In addition, by creating 
these impermissible exemptions, the 
state has defined violations in a way 
that would interfere with effective 
enforcement by the EPA and citizens for 
excess emissions during these events as 
provided in CAA sections 113 and 304. 
For these reasons, the EPA is proposing 
to find 15A N.C. Admin. Code 
2D.0535(c) and 15A N.C. Admin. Code 
2D.0535(g) are substantially inadequate 
to meet CAA requirements and thus is 
proposing to issue a SIP call with 
respect to these provisions. 



8. North Carolina: Forsyth County 



a. Petitioner’s Analysis 
The Petitioner objected to two 



generally applicable provisions in the 
Forsyth County Code that provide 
exemptions for emissions exceeding 
otherwise applicable SIP emission 
limitations at the discretion of a local 
official during malfunctions (Forsyth 
County Code, ch. 3, 3D.0535(c)) and 
startup and shutdown (Forsyth County 
Code, ch. 3, 3D.0535(g)).138 The 
Petitioner argued that these ‘‘local 
regulations have the same problems as 
the [North Carolina] state-wide 
regulations’’ addressed in the previous 
section.139 The Petitioner argued that 
both provisions allow the local official 
to exempt sources from compliance 
with otherwise applicable SIP emission 
limitations, and therefore both 
provisions allow the local official to 
decide whether a violation has 
occurred. This decision would preclude 
action by the EPA and citizens for both 
civil penalties and injunctive relief, and 
such a provision is inconsistent with the 
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CAA and the EPA’s SSM policy 
interpreting the CAA. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations, 
whether automatic or through the 
exercise of a government official’s 
discretion. In accordance with the 
requirements of CAA section 
110(a)(2)(A), SIPs must contain 
emission limitations and, in accordance 
with the definition of ‘‘emission 
limitations’’ in CAA section 302(k), 
such emission limitations must be 
continuous. Thus, any excess emissions 
above the level of the applicable 
emission limitations must be considered 
violations, whether or not the state 
elects to exercise its enforcement 
discretion. 



The EPA believes that Forsyth County 
Code, ch. 3, 3D.0535(c) and Forsyth 
County Code, ch. 3, 3D.0535(g) are 
impermissible as insufficiently bounded 
director’s discretion provisions. Forsyth 
County Code, ch. 3, 3D.0535(c) states 
that ‘‘[a]ny excess emissions * * * are 
considered a violation * * * unless the 
owner or operator of the source of 
excess emissions demonstrates to the 
Director, that the excess emissions are 
the result of a malfunction.’’ Similarly, 
Forsyth County Code, ch. 3, 3D.0535(g) 
provides that a local official may 
determine that excess emissions during 
startup and shutdown are unavoidable, 
in which case emissions exceeding the 
otherwise applicable SIP limitations are 
not considered violations. These 
provisions vest the local official with 
unilateral power to grant an exemption 
from the otherwise applicable SIP 
emission limitation, without any public 
process at the local, state, or federal 
level. Such a determination that the 
excess emissions in a given event do not 
constitute a violation could preclude 
enforcement by the EPA or through a 
citizen suit. While both provisions 
contain a list of factors that the local 
official ‘‘shall consider’’ in making the 
discretionary determination, they 
nevertheless empower the local official 
to create an exemption from the 
emission limitation, and such an 
exemption is impermissible in the first 
instance. Such a director’s discretion 
provision undermines the emission 
limitations in the SIP, and the emissions 
reductions they are intended to achieve, 
and renders them less enforceable by 
the EPA or through a citizen suit. The 
EPA believes that the inclusion of an 
insufficiently bounded director’s 
discretion provision in Forsyth County 
Code, ch. 3, 3D.0535(c) and Forsyth 
County Code, ch. 3, 3D.0535(g) is thus 



a substantial inadequacy and renders 
these specific SIP provisions 
impermissible for this reason. 



As with the comparable statewide SIP 
provisions, the EPA notes that Forsyth 
County Code, ch. 3, 3D.0535(c) and 
Forsyth County Code, ch. 3, 3D.0535(g) 
also would not qualify as affirmative 
defense provisions consistent with CAA 
requirements. The provisions authorize 
the local official to deem excess 
emissions exempt and thus not subject 
to enforcement for injunctive relief. The 
provisions also appear to authorize the 
local official to make a unilateral 
determination that the emissions are not 
a violation and thus to bar enforcement 
by the EPA or through a citizen suit. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to Forsyth County 
Code, ch. 3, 3D.0535(c) and Forsyth 
County Code, ch. 3, 3D.0535(g). The 
EPA believes that both of these 
provisions could be read to allow for 
exemptions from otherwise applicable 
SIP emission limitations through a local 
official’s unilateral exercise of 
discretionary authority that is 
insufficiently bounded and includes no 
additional public process at the local, 
state, or federal level. Moreover, the 
discretion created by this provision 
could be read to allow case-by-case 
exemptions from emission limitations 
when such exemptions are not 
permissible in the first instance. Such 
exemption provisions are inconsistent 
with the fundamental requirements of 
the CAA with respect to emission 
limitations in SIPs as required by 
sections 110(a)(2)(A), 110(a)(2)(C), and 
302(k). In addition, by creating these 
impermissible exemptions, the air 
agency has defined violations in a way 
that would interfere with effective 
enforcement by the EPA and citizens for 
excess emissions during these events as 
provided in CAA sections 113 and 304. 
For these reasons, the EPA is proposing 
to find that Forsyth County Code, ch. 3, 
3D.0535(c) and Forsyth County Code, 
ch. 3, 3D.0535(g) are substantially 
inadequate to meet CAA requirements 
and thus is proposing to issue a SIP call 
with respect to these provisions. 



9. South Carolina 



a. Petitioner’s Analysis 
The Petitioner objected to three 



provisions in the South Carolina SIP, 
arguing that they contained 
impermissible source category- and 
pollutant-specific exemptions.140 The 
Petitioner characterized these 
provisions as providing exemptions 



from opacity limits for fuel-burning 
operations for excess emissions that 
occur during startup or shutdown (S.C. 
Code Ann. Regs. 61–62.5 St 1(C)), 
exemptions from NOx limits for special- 
use burners that are operated less than 
500 hours per year (S.C. Code Ann. 
Regs. 61–62.5 St 5.2(I)(b)(14)), and 
exemptions from sulfur limits for kraft 
pulp mills for excess emissions that 
occur during startup, shutdown, or 
malfunction events (S.C. Code Ann. 
Regs. St 4(XI)(D)(4)). The Petitioner 
argued that such exemptions violate the 
fundamental CAA requirement that all 
excess emissions be considered 
violations and that they interfere with 
enforcement by the EPA and citizens. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations. In 
accordance with CAA sections 
110(a)(2)(A) and 302(k), SIPs must 
contain ‘‘emission limitations’’ and 
those limitations must be continuous. 
Thus, any excess emissions above the 
level of the applicable SIP emission 
limitation must be considered a 
violation of such limitation, regardless 
of whether the state elects to exercise its 
enforcement discretion. SIP provisions 
that create exemptions such that the 
excess emissions during startup, 
shutdown, maintenance, or 
malfunctions are not violations of the 
applicable SIP emission limitations are 
inconsistent with the fundamental 
requirements of the CAA. 



The first provision identified by the 
Petitioner states that ‘‘[t]he opacity 
standards set forth above do not apply 
during startup or shutdown.’’ The EPA 
agrees with the Petitioner that the effect 
of this language is to exempt excess 
emissions that occur during startup or 
shutdown from otherwise applicable 
opacity standards, essentially treating 
such emissions as non-violations. The 
EPA believes that such automatic 
exemptions are impermissible under the 
CAA. By having SIP provisions that 
define what would otherwise be 
violations of the applicable SIP 
emission limitations as non-violations, 
the state has effectively negated the 
ability of the EPA or the public to 
enforce against those violations. 
Therefore, the EPA believes that the 
inclusion of such an automatic 
exemption in S.C. Code Ann. Regs. 61– 
62.5 St 1(C) is impermissible and 
renders the provision a substantial 
inadequacy under the CAA. 



With respect to the Petitioner’s 
second objection relating to the 
exemption for special-use burners, 
however, the EPA disagrees with the 
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Petitioner’s characterization of the 
provision. S.C. Code Ann. Regs. 61–62.5 
St 5.2(I)(b)(14) provides: ‘‘The following 
sources are exempt from all 
requirements of this regulation unless 
otherwise specified: * * * (14) Special 
use burners, such as start-up/shut-down 
burners, that are operated less than 500 
hours a year.’’ The Petitioner argued 
that this provision provides an 
exemption from otherwise applicable 
NOx limitations for excess emissions 
that occur during startup or shutdown. 
Although this provision superficially 
resembles an exemption for emissions 
during startup and shutdown, the EPA 
interprets this provision merely to 
define a specific source category— 
special-use burners—that is not subject 
to control under S.C. Code Ann. Regs. 
61–62.5 St 5.2, Control of Oxides of 
Nitrogen (NOX). In other words, the 
provision reflects that regulation of 
special-use burners is not necessary in 
order to meet the applicable RACT 
requirements or any other CAA 
requirements for NOX emissions in this 
area. Rather than an exemption for NOX 
emissions during startup and shutdown 
for a source category that is regulated for 
NOX, this provision merely reflects that 
this category of source is not subject to 
regulation under S.C. Code Ann. Regs. 
61–62.5 St 5.2. Therefore, the EPA 
disagrees with the Petitioner that S.C. 
Code Ann. Regs. 61–62.5 St 5.2(I)(b)(14) 
renders the South Carolina SIP 
substantially inadequate. 



Finally, the EPA agrees that S.C. Code 
Ann. Regs. St 4(XI)(D)(4) implicitly 
includes impermissible exemptions for 
excess emissions during startup, 
shutdown, and malfunction events for 
the affected sources. The provision 
states that ‘‘[t]he Department will 
consider periods of excess emissions 
reported under Subpart D(3) of this 
section to be indicative of a violation if’’ 
the emissions from the specified source 
categories exceed certain limits over 
certain time periods. For example, for 
recovery furnaces, S.C. Code Ann. Regs. 
St 4(XI)(D)(4)(b) specifies that excess 
emissions will be ‘‘indicative of a 
violation’’ if ‘‘(a) the number of 12 hour 
exceedances from recovery furnaces is 
greater than 1% of the total number of 
contiguous 12 hour periods in a quarter 
(excluding periods of startup, 
shutdown, or malfunction * * *).’’ The 
parenthetical explicitly excludes the 
excess emissions that occur during 
startup, shutdown, and malfunction, 
automatically treating those emissions 
as non-violations. The other two source 
category-specific provisions to be 
considered in determining whether 
excess emissions are indicative of a 



violation contain similar parenthetical 
exclusions. Therefore, these provisions 
could reasonably be construed to 
preclude the EPA and the public from 
enforcing against violations that occur 
during these SSM events at these 
sources. The EPA believes that S.C. 
Code Ann. Regs. St 4(XI)(D)(4) includes 
automatic exemptions for excess 
emissions during SSM events for the 
three categories of sources and is thus 
substantially inadequate to satisfy CAA 
requirements. 



c. The EPA’s Proposal 



The EPA proposes to grant the 
Petition with respect to S.C. Code Ann. 
Regs. 61–62.5 St 1(C). The EPA believes 
that S.C. Code Ann. Regs. 61–62.5 St 
1(C) allows for an exemption from 
otherwise applicable SIP emission 
limitations and that such exemptions 
are inconsistent with the fundamental 
requirements of CAA sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). 
The EPA also proposes to grant the 
Petition with respect to S.C. Code Ann. 
Regs. St 4(XI)(D)(4). This provision 
appears to define violations at three 
source categories in a way that excludes 
excess emissions that occur during SSM 
events. It is unclear whether this 
provision is intended only to apply to 
the exercise of enforcement discretion 
by state personnel, but the EPA believes 
that it could reasonably be interpreted 
to preclude the EPA and citizen 
enforcement as well. Because S.C. Code 
Ann. Regs. St 4(XI)(D)(4) appears to 
define violations of the applicable 
emission limitations in a way that 
excludes excess emissions during SSM 
events, it is inconsistent with the 
fundamental requirements of CAA 
sections 110(a)(2)(A), 110(a)(2)(C), and 
302(k). For these reasons, the EPA is 
proposing to find that S.C. Code Ann. 
Regs. 61–62.5 St 1(C) and S.C. Code 
Ann. Regs. St 4(XI)(D)(4) are 
substantially inadequate to meet CAA 
requirements and proposes to issue a 
SIP call with respect to these provisions. 



However, the EPA proposes to deny 
the Petition with respect to S.C. Code 
Ann. Regs. 61–62.5 St 5.2(I)(b)(14), 
which does not exempt excess 
emissions from an otherwise applicable 
SIP emission limitation during startup 
and shutdown but rather excludes a 
specific source category from regulation 
under the South Carolina SIP, because 
such regulation was deemed 
unnecessary to meet other applicable 
CAA requirements. As a consequence, 
this provision does not constitute a 
substantial inadequacy in the SIP. 



10. Tennessee 



a. Petitioner’s Analysis 
The Petitioner objected to three 



provisions in the Tennessee SIP.141 
First, the Petitioner objected to two 
provisions that authorize a state official 
to ‘‘excuse or proceed upon’’ (Tenn. 
Comp. R. & Regs. 1200–3–20–.07(1)) 
violations of otherwise applicable SIP 
emission limitations that occur during 
‘‘malfunctions, startups, and 
shutdowns’’ (Tenn. Comp. R. & Regs. 
1200–3–20–.07(3)). The Petitioner 
argued that together, these provisions 
constitute a ‘‘blanket exemption from 
enforcement at the unfettered discretion 
of’’ a state official. Further, the 
Petitioner contended that once a 
violation has been ‘‘excused’’ by the 
state official, that decision could 
preclude enforcement by the EPA or 
citizens in violation of the CAA. 



Second, the Petitioner objected to a 
provision that excludes excess visible 
emissions from the requirement that the 
state automatically issue a notice of 
violation for all excess emissions (Tenn. 
Comp. R. & Regs. 1200–3–5–.02(1)). This 
provision states that ‘‘due allowance 
may be made for visible emissions in 
excess of that permitted in this chapter 
which are necessary or unavoidable due 
to routine startup and shutdown 
conditions.’’ The Petitioner argued that 
Tenn. Comp. R. & Regs. 1200–3–5–.02(1) 
is inconsistent with EPA’s interpretation 
of the CAA because it operates as a 
blanket exemption for opacity 
violations. 



b. The EPA’s Evaluation 
While the Petitioner suggested that 



Tenn. Comp. R. & Regs. 1200–3–20– 
.07(1) and Tenn. Comp. R. & Regs. 
1200–3–20–.07(3) combine to operate as 
an impermissible discretionary 
exemption, the EPA believes that these 
provisions are better understood as 
attempting to provide the state agency 
with the discretion to decide whether to 
pursue an enforcement action. As 
discussed more fully in section IX.A of 
this notice, the EPA’s SSM Policy has 
consistently encouraged states to utilize 
traditional enforcement discretion 
within appropriate bounds for 
violations relating to excess emissions 
that occur during SSM events. 
Moreover, the 1982 SSM Guidance 
explicitly recommended criteria that 
states might consider in the event that 
they elected to formalize their 
enforcement discretion with provisions 
in the SIP. However, such enforcement 
discretion provisions in a SIP must be 
‘‘state-only,’’ meaning that the 
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143 51 CFR 31.212(c); see also ‘‘Credible Evidence 



Revisions,’’ 62 FR 8155 at 8314 (Feb. 24, 1997). 144 Petition at 69–70. 



provisions apply only to the state’s own 
enforcement personnel and not to the 
EPA or to others. Here, the Tennessee 
SIP goes too far because a court could 
reasonably conclude that the provisions 
in question preclude the EPA and the 
public from enforcing against violations 
that occur during SSM events if the state 
official chooses to ‘‘excuse’’ such 
violations. Therefore, the EPA 
ultimately agrees with the Petitioner 
that Tenn. Comp. R. & Regs. 1200–3–20– 
.07(1) and Tenn. Comp. R. & Regs. 
1200–3–20–.07(3) are substantially 
inadequate to satisfy CAA requirements. 



In regard to Tenn. Comp. R. & Regs. 
1200–3–5–.02(1), the EPA agrees with 
the Petitioner that this provision 
operates as an impermissible 
discretionary exemption because it 
allows a state official to excuse excess 
visible emissions after giving ‘‘due 
allowance’’ to the fact that they were 
emitted during startup or shutdown 
events. The EPA believes that this 
provision is impermissible because it 
creates unbounded discretion that 
purports to make a state official the 
unilateral arbiter of whether the excess 
emissions in a given event constitute a 
violation of otherwise applicable SIP 
emission limitations. More importantly, 
the provision purports to authorize the 
state official to create exemptions from 
applicable SIP emission limitations 
when such exemptions are 
impermissible in the first instance. As 
discussed in more detail in section 
VII.A of this notice, these types of 
director’s discretion provisions 
undermine the purpose of emission 
limitations and the reductions they are 
intended to achieve, thereby rendering 
them less enforceable by the EPA or 
through a citizen suit. The EPA believes 
that the inclusion of such a director’s 
discretion provision in Tenn. Comp. R. 
& Regs. 1200–3–5–.02(1) is therefore a 
substantial inadequacy that renders the 
provision impermissible under the 
CAA. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to Tenn. Comp. R. 
& Regs. 1200–3–20–.07(1) and Tenn. 
Comp. R. & Regs. 1200–3–20–.07(3). 
These enforcement discretion 
provisions could reasonably be 
interpreted to preclude EPA and citizen 
enforcement of applicable SIP emission 
limitations, in violation of CAA sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). 
The EPA also proposes to grant the 
Petition with respect to Tenn. Comp. R. 
& Regs. 1200–3–5–.02(1). The discretion 
created by this provision allows for 
revisions of the applicable SIP emission 
limitations without meeting the 



applicable SIP revision requirements of 
the CAA, and it allows case-by-case 
exemptions from emission limitations 
when such exemptions are not 
permissible in the first instance. Thus, 
this provision is also inconsistent with 
CAA sections 110(a)(2)(A), 110(a)(2)(C), 
and 302(k). For these reasons, the EPA 
is proposing to find that these 
provisions are substantially inadequate 
to meet CAA requirements and proposes 
to issue a SIP call with respect to these 
provisions. 



11. Tennessee: Knox County 



a. Petitioner’s Analysis 



The Petitioner objected to a provision 
in the Knox County portion of the 
Tennessee SIP that bars evidence of a 
violation of SIP emission limitations 
from being used in a citizen 
enforcement action (Knox County 
Regulation 32.1(C)).142 The provision 
specifies that ‘‘[a] determination that 
there has been a violation of these 
regulations or orders issued pursuant 
thereto shall not be used in any law suit 
brought by any private citizen.’’ The 
Petitioner argued that this provision 
would prevent reports of SSM 
conditions, which owners and operators 
are required to submit per Knox County 
Regulation 34.1(A), from being used as 
evidence in citizen suits, thereby 
undermining the express authorization 
of citizen enforcement actions under the 
CAA. 



b. The EPA’s Evaluation 



The EPA agrees with the Petitioner 
that Knox County Regulation 32.1(C) is 
inconsistent with the fundamental 
requirements of the CAA. Section 
113(e)(1) of the CAA requires a court to 
take into consideration ‘‘the duration of 
the violation as established by any 
credible evidence’’ in determining 
penalties in citizen enforcement actions. 
Moreover, section 114(c) of the CAA 
states that ‘‘[a]ny records, reports or 
information’’ obtained from sources 
‘‘shall be available to the public * * * 
.’’ In accordance with these statutory 
mandates, the EPA promulgated its 
‘‘credible evidence rule’’ in 1997. That 
rule states: ‘‘[f]or purpose of * * * 
establishing whether or not a person has 
violated or is in violation of any 
standard * * *, the [SIP] must not 
preclude the use, including the 
exclusive use, of any credible evidence 
or information, relevant to whether a 
source would have been in compliance 
with applicable requirements * * *’’ 143 



The EPA believes that the Knox 
County Regulation 32.1(C) runs afoul of 
these statutory and regulatory 
provisions. Knox County Regulation 
32.1(c) explicitly bars a state official’s 
determination that there has been a 
violation of a SIP emission limitation 
from being used as evidence in a citizen 
enforcement action, even though SIPs 
are prohibited from precluding the use 
of such evidence. The provision could 
also be interpreted to bar citizens from 
using evidence of a violation used by 
the state official in making such a 
determination, including reports of SSM 
conditions. Consequently, Knox County 
Regulation 32.1(C) is inconsistent with 
the fundamental requirements of CAA 
sections 113(e)(1) and 114(c) and the 
credible evidence rule. Moreover, by 
seeking to restrain the ability of private 
citizens to pursue enforcement actions, 
the provision is inconsistent with the 
fundamental enforcement structure 
created by Congress in CAA section 304. 
As such, the EPA believes that the Knox 
County Regulation 32.1(C) constitutes a 
substantial inadequacy in the Tennessee 
SIP. 



c. The EPA’s Proposal 



The EPA proposes to grant the 
Petition with respect to Knox County 
Regulation 32.1(C). This provision 
precludes the use of a state 
determination that a violation has 
occurred from being used as evidence in 
a citizen enforcement action, in 
violation of CAA sections 113(e)(1), 
114(c), and 304, and the credible 
evidence rule. Therefore, the EPA is 
proposing to find that this provision is 
substantially inadequate to meet CAA 
requirements and proposes to issue a 
SIP call with respect to this provision in 
the Knox County portion of the state’s 
SIP. 



12. Tennessee: Shelby County 



a. Petitioner’s Analysis 



The Petitioner objected to a provision 
in the Shelby County Code (Shelby 
County Code § 16–87) that addresses 
enforcement for excess emissions that 
occur during ‘‘malfunctions, startups, 
and shutdowns’’ by incorporating by 
reference the state’s provisions in Tenn. 
Comp. R. & Regs. 1200–3–20.144 Shelby 
County Code § 16–87 provides that ‘‘all 
such additions, deletions, changes and 
amendments as may subsequently be 
made’’ to Tennessee’s regulations will 
automatically become part of the Shelby 
County Code. The Petitioner argued that 
once Tennessee changes its regulations, 
those revised provisions will be 
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145 The EPA notes that the Petitioner also 
identified several additional pollutant-specific and 
source category-specific provisions in the Illinois 
SIP that it alleged are inconsistent with the CAA 
and the EPA’s SSM Policy. However, the Petitioner 
did not request that the EPA address those SIP 
provisions in its remedy request, and thus the EPA 
is not addressing those provisions in this action. 
The EPA may elect to evaluate those provisions in 
a later action. 



146 Petition at 33–36. 



147 Petition at 35 (citing Ill. Envtl. Prot. Agency, 
Statement of Basis for a Planned Revision of the 
CAAPP Permit for U.S. Steel Corp. Granite City 
Works (Mar. 15, 2011), at 26–27). The EPA notes 
that the Petitioner appears to have cited the 
incorrect portion of this document and that the 
correct citation is to pages 36–37. 



148 The EPA notes that there are a number of other 
provisions in the same portion of the Illinois SIP 
that are integral to the regulation of startups, 
shutdowns, and malfunctions. Those provisions 
include Ill. Admin. Code tit. 35 § 201.149, Ill. 
Admin. Code tit. 35 § 201.263, and Ill. Admin. Code 
tit. 35 § 201.264. The Petitioner did not object to 
these provisions in its Petition, but because they are 
part of a functional scheme in the SIP, the state may 
elect to revise these provisions in accordance with 
the EPA’s proposal. 



effective in the Shelby County Code but 
will not be effective as part of the SIP 
until they are submitted to the EPA and 
approved. 



b. The EPA’s Evaluation 
The EPA agrees that because Shelby 



County Code § 16–87 incorporates by 
reference provisions in the Tennessee 
SIP that are substantially inadequate, 
the Shelby County portion of the 
Tennessee SIP is likewise substantially 
inadequate to satisfy the fundamental 
requirements of the CAA for the same 
reasons. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to Shelby County 
Code § 16–87. For the same reasons that 
the EPA has determined that the 
Tennessee SIP is substantially 
inadequate to meet CAA requirements, 
the EPA believes that the Shelby County 
portion of the Tennessee SIP is 
substantially inadequate as well. 
Therefore, the EPA proposes to issue a 
SIP call with respect to this provision in 
the Shelby County portion of the state’s 
SIP. 



F. Affected States in EPA Region V 



1. Illinois 



a. Petitioner’s Analysis 
The Petitioner objected to three 



generally applicable provisions in the 
Illinois SIP which together have the 
effect of providing discretionary 
exemptions from otherwise applicable 
SIP emission limitations, and such 
exemptions are impermissible under the 
CAA because the statute and the EPA’s 
interpretation of the CAA in the SSM 
Policy require that all such excess 
emissions be treated as violations.145 146 
The Petitioner noted that the provisions 
invite sources to request, during the 
permitting process, advance permission 
to continue to operate during a 
malfunction or breakdown, and, 
similarly to request advance permission 
to ‘‘violate’’ otherwise applicable 
emission limitations during startup (Ill. 
Admin. Code tit. 35 § 201.261). The 
Illinois SIP provisions establish criteria 
that a state official must consider before 
granting the advance permission to 
violate the emission limitations (Ill. 



Admin. Code tit. 35 § 201.262). 
However, the Petitioner asserted, the 
provisions state that, once granted, the 
advance permission to violate the 
emission limitations ‘‘shall be a prima 
facie defense to an enforcement action’’ 
(Ill. Admin. Code tit. 35 § 201.265). 



The Petitioner noted that Illinois has 
claimed that its SIP provisions do not 
provide for advance permission to 
violate emission limitations but that its 
SIP provisions instead authorize ‘‘case- 
by-case claims of exemption.’’ 147 The 
Petitioner argued that despite this 
explanation, the language in the SIP is 
not clear and appears to grant advance 
permission for violations during 
malfunction and startup events. 
Furthermore, the Petitioner objected 
because the effect of granting that 
permission would be to provide the 
source with an absolute defense to any 
later enforcement action, that is, ‘‘a 
defense [would] attach[] at the state’s 
discretion.’’ The Petitioner argued that 
this approach would violate the 
fundamental requirement that all excess 
emissions be considered violations. 



Finally, the Petitioner objected to the 
use of the term ‘‘prima facie defense’’ in 
Ill. Admin. Code tit. 35 § 201.265, 
arguing that the term is ‘‘ambiguous in 
its operation.’’ The Petitioner argued 
that the provision is not clear regarding 
whether the defense is to be evaluated 
‘‘in a judicial or administrative 
proceeding or whether the Agency 
determines its availability.’’ Allowing 
defenses to be raised in these undefined 
contexts, the Petitioner argued, is 
‘‘inconsistent with the enforcement 
structure of the Clean Air Act.’’ The 
Petitioner asserted that ‘‘if * * * the 
‘‘prima facie defense’’ is anything short 
of the ‘‘affirmative defense’’ as 
contemplated in the 1999 SSM 
Guidance, then ‘‘it clearly has the 
potential to interfere with EPA and 
citizen enforcement.’’ 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for discretionary exemptions from 
otherwise applicable SIP emission 
limitations. In accordance with the 
requirements of CAA section 
110(a)(2)(A), SIPs must contain 
emission limitations and, in accordance 
with the definition of ‘‘emission 
limitations’’ in CAA section 302(k), 
such emission limitations must be 
continuous. Thus, any excess emissions 



above the level of the applicable 
emission limitation must be considered 
violations, whether or not the state 
elects to exercise its enforcement 
discretion. The EPA agrees that together 
Ill. Admin. Code tit. 35 § 201.261, Ill. 
Admin. Code tit. 35 § 201.262, and Ill. 
Admin. Code tit. 35 § 201.265 148 can be 
read to create exemptions by 
authorizing a state official to determine 
in the permitting process that the excess 
emissions during startup and 
malfunction will not be considered 
violations of the applicable emission 
limitations. The language of the SIP on 
its face appears to permit the state 
official to grant advance permission to 
‘‘continue to operate during a 
malfunction or breakdown’’ or ‘‘to 
violate the standards or limitations 
* * * during startup’’ (Ill. Admin. Code 
tit. 35 § 201.261(a)). 



The EPA notes that the Petitioner’s 
characterization of Illinois’s 
interpretation of its SIP is not accurate. 
While the Petitioner alleged that Illinois 
believed its SIP provisions to authorize 
‘‘case-by-case exemptions,’’ Illinois in 
fact described the effect of the 
permission granted under these 
provisions as providing the source with 
the: 



* * * opportunity to make a claim of 
malfunction/breakdown or startup, with the 
viability of such claim subject to specific 
review against the requisite requirements. 
Indeed, 35 IAC 201.265 clearly states that 
violating an applicable state standard even if 
consistent with any expression of authority 
regarding malfunction/breakdown or startup 
set forth in a permit shall only constitute a 
prima facie defense to an enforcement action 
for violation of said regulation. 



(Ill. Envtl. Prot. Agency, Statement of 
Basis for a Planned Revision of the 
CAAPP Permit for U.S. Steel Corp. 
Granite City Works (March 15, 2011), at 
37.) Thus, the state claimed that under 
its SIP provisions, any excess emissions 
during periods of startup or malfunction 
would still constitute a ‘‘violation’’ and 
that the only effect of the permission 
granted by the state official in the 
permit would be to allow a source to 
assert a ‘‘prima facie defense’’ in an 
enforcement action. Even in light of this 
explanation, the EPA agrees that the 
plain language of the SIP provisions do 
not make explicit this limitation on the 
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149 The EPA notes that the Petitioner also 
identified several additional pollutant-specific and 
source category-specific provisions in the Indiana 
SIP that it alleged are inconsistent with the CAA 
and the EPA’s SSM Policy. However, the Petitioner 
did not request that the EPA address those SIP 
provisions in its remedy request, and thus the EPA 
is not addressing those provisions in this action. 



Continued 



state official’s authorization to grant 
exemptions. Indeed, by expressly 
granting ‘‘permission,’’ the provisions 
are ambiguous and could be read as 
allowing the state official to be the 
unilateral arbiter of whether the excess 
emissions in a given malfunction, 
breakdown, or startup event constitute a 
violation. By deciding that an 
exceedance of the emission limitation 
was not a ‘‘violation,’’ exercise of this 
discretion could preclude enforcement 
by the EPA or through a citizen suit. 
Most importantly, however, the grant of 
permission would authorize the state 
official to create an exemption from the 
otherwise applicable SIP emission 
limitation, and such an exemption is 
impermissible in the first instance. Such 
a director’s discretion provision 
undermines the emission limitations 
and the emission reductions they are 
intended to achieve and renders them 
less enforceable by the EPA or through 
a citizen suit. The EPA believes that the 
inclusion of director’s discretion 
provisions in Ill. Admin. Code tit. 35 
§ 201.261, Ill. Admin. Code tit. 35 
§ 201.262, and Ill. Admin. Code tit. 35 
§ 201.265 is thus a substantial 
inadequacy and renders these specific 
SIP provisions impermissible for this 
reason. 



Furthermore, even if the Illinois SIP 
provisions cited by the Petitioner are 
intended to provide only an affirmative 
defense to enforcement, rather than as 
advance permission to violate the 
otherwise applicable SIP emission 
limitations, the EPA agrees that the 
‘‘prima facie defense’’ mechanism in Ill. 
Admin. Code tit. 35 § 201.261, Ill. 
Admin. Code tit. 35 § 201.262, and Ill. 
Admin. Code tit. 35 § 201.265 is not an 
acceptable affirmative defense provision 
under the CAA as interpreted in the 
EPA’s SSM Policy. Although the EPA 
believes that narrowly drawn 
affirmative defenses are permitted for 
malfunction events (see section VII.B of 
this notice), the EPA’s interpretation of 
the CAA is that such affirmative 
defenses can only shield the source 
from monetary penalties and cannot be 
a bar to injunctive relief. An affirmative 
defense provision that purports to bar 
any enforcement action for injunctive 
relief for violations of emission 
limitations is inconsistent with the 
requirements of CAA sections 113 and 
304. In addition, Illinois’s SIP 
provisions allow sources to obtain a 
prima facie defense for violations that 
occurred during startup periods, and, as 
discussed in section VII.C of this notice, 
the EPA does not believe affirmative 
defenses for violations of the otherwise 
applicable SIP emission limitations that 



occur during startup or shutdown 
periods is permissible under the CAA. 



Significantly, these Illinois SIP 
provisions are also deficient because, 
although not defined in the Illinois SIP, 
a prima facie defense typically would 
shift the burden of proof to the opposing 
party, in this case the party bringing the 
enforcement action against the source. 
The EPA’s longstanding interpretation 
of the CAA is that an affirmative defense 
provision must be narrowly drawn and 
must require the source to establish that 
it has met the conditions to justify relief 
from monetary penalties for excess 
emissions in a given event. Thus, an 
acceptable affirmative defense under 
EPA’s interpretation of the CAA places 
the burden on the source to demonstrate 
that it has met all the appropriate 
criteria before it is entitled to the 
defense. 



Lastly, the criteria that the Illinois SIP 
provisions require be met before 
advance permission and the prima facie 
defense may be granted are not 
consistent with the criteria that the EPA 
recommends in the SSM Policy. The 
EPA acknowledges that the SSM Policy 
is only guidance concerning what types 
of SIP provisions could be consistent 
with the requirements of the CAA. 
Nonetheless, through this rulemaking, 
the EPA is proposing to determine that 
Ill. Admin. Code tit. 35 § 201.261, Ill. 
Admin. Code tit. 35 § 201.262, and Ill. 
Admin. Code tit. 35 § 201.265 do not 
include criteria that are sufficiently 
robust to qualify as an acceptable 
affirmative defense provision. The EPA 
believes that the inclusion of the 
complete bar to liability, including 
injunctive relief, the availability of the 
defense for violations during startup 
and shutdown, the burden-shifting 
effect, and the insufficiently robust 
qualifying criteria in Ill. Admin. Code 
tit. 35 § 201.261, Ill. Admin. Code tit. 35 
§ 201.262, and Ill. Admin. Code tit. 35 
§ 201.265, are substantial inadequacies 
and render these specific SIP provisions 
impermissible. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to Ill. Admin. Code 
tit. 35 § 201.261, Ill. Admin. Code tit. 35 
§ 201.262, and Ill. Admin. Code tit. 35 
§ 201.265. The EPA believes that these 
provisions allow for exemptions from 
the otherwise applicable emission 
limitations, and that such exemptions 
are inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs. In 
addition, Ill. Admin. Code tit. 35 
§ 201.261, Ill. Admin. Code tit. 35 
§ 201.262, and Ill. Admin. Code tit. 35 
§ 201.265 potentially allow for such an 



exemption through a state official’s 
unilateral exercise of discretionary 
authority, and such provisions are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
SIPs and SIP revisions in sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). 
For these reasons, the EPA is proposing 
to find that Ill. Admin. Code tit. 35 
§ 201.261, Ill. Admin. Code tit. 35 
§ 201.262, and Ill. Admin. Code tit. 35 
§ 201.265 are substantially inadequate to 
meet CAA requirements and thus 
proposing to issue a SIP call with 
respect to these provisions. 



The EPA is proposing to grant the 
Petition with respect to these provisions 
even though the state has stated that the 
effect of these provisions only provides 
sources with a prima facie defense in an 
enforcement proceeding. Illinois’s SIP 
provisions do not constitute an 
affirmative defense provision consistent 
with the EPA’s recommendations in the 
EPA’s SSM Policy interpreting the CAA, 
for a number of reasons: it is not clear 
that the defense applies only to 
monetary penalties, which is 
inconsistent with the requirements of 
CAA sections 113 and 304; the defense 
applies to violations that occurred 
during startup periods, which is 
inconsistent with CAA sections 113 and 
304; the provisions shift the burden of 
proof to the enforcing party; and finally, 
the provisions do not include sufficient 
criteria to assure that sources seeking to 
raise the affirmative defense have in fact 
been properly designed, maintained, 
and operated, and to assure that sources 
have taken all appropriate steps to 
minimize excess emissions. 
Accordingly, even if Ill. Admin. Code 
tit. 35 § 201.261, Ill. Admin. Code tit. 35 
§ 201.262, and Ill. Admin. Code tit. 35 
§ 201.265 are interpreted to provide a 
defense to enforcement rather than an 
exemption, the EPA is proposing to find 
that the provisions are substantially 
inadequate to meet CAA requirements 
and thus proposing to issue a SIP call 
with respect to these provisions. 



2. Indiana 



a. Petitioner’s Analysis 
The Petitioner objected to a generally 



applicable provision in the Indiana SIP 
that allows for discretionary exemptions 
during malfunctions (326 Ind. Admin. 
Code 1–6–4(a)).149 150 The Petitioner 
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The EPA may elect to evaluate those provisions in 
a later action. 



150 Petition at 36–37. 



objected to the provision because it 
provides an exemption from the 
otherwise applicable SIP emission 
limitations, and such exemptions are 
impermissible under the CAA because 
the statute and the EPA’s interpretation 
of the CAA in the SSM Policy require 
that all such excess emissions be treated 
as violations. The Petitioner noted that 
the provision is ambiguous because it 
states that excess emissions during 
malfunction periods ‘‘shall not be 
considered a violation’’ if the source 
demonstrates that a number of 
conditions are met (326 Ind. Admin. 
Code 1–6–4(a)), but the provision does 
not specify to whom or in what forum 
such demonstration must be made. If 
made in a showing to the state, the 
Petitioner argued, the provision would 
give a state official the sole authority to 
determine that the excess emissions 
were not a violation and could thus be 
read to preclude enforcement by the 
EPA or citizens in the event that the 
state official elects not to treat the 
excess emissions as a violation. Thus, in 
addition to creating an impermissible 
exemption for the excess emissions, the 
Petitioner argued that the SIP’s 
provision is also inconsistent with the 
CAA as interpreted in the EPA’s SSM 
Policy because it allows the state official 
to make a unilateral decision that the 
excess emissions were not a violation 
and thus bar enforcement for the excess 
emissions by the EPA and citizens. 



Alternatively, the Petitioner noted, if 
the demonstration was required to have 
been made in an enforcement context, 
the provision could be interpreted as 
providing an affirmative defense. The 
Petitioner argued that even if 
interpreted in this way, the provision is 
not permissible because it ‘‘appears to 
confuse an enforcement discretion 
approach with the affirmative defense 
approach.’’ Furthermore, the Petitioner 
argued that 326 Ind. Admin. Code 1–6– 
4(a) is not an acceptable affirmative 
defense provision because it ‘‘could be 
interpreted to preclude EPA and citizen 
enforcement and shield sources from 
injunctive relief.’’ 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for discretionary exemptions from 
otherwise applicable SIP emission 
limitations. In accordance with the 
requirements of CAA section 
110(a)(2)(A), SIPs must contain 
emission limitations and, in accordance 
with the definition of ‘‘emission 
limitations’’ in CAA section 302(k), 



such emission limitations must be 
continuous. Thus, any excess emissions 
above the level of the applicable 
emission limitation must be considered 
violations, whether or not the state 
elects to exercise its enforcement 
discretion. SIP provisions such as 326 
Ind. Admin. Code 1–6–4(a) that can be 
interpreted to authorize a state official 
to determine unilaterally that the excess 
emissions during malfunctions are not 
violations of the applicable emission 
limitations are inconsistent with the 
fundamental requirements of the CAA 
with respect to emission limitations in 
SIPs. The EPA believes that the 
inclusion of a provision that allows 
discretionary exemptions in the SIP is 
thus a substantial inadequacy and 
renders 326 Ind. Admin. Code 1–6–4(a) 
impermissible. 



The EPA believes that 326 Ind. 
Admin. Code 1–6–4(a) is also 
impermissible because the provision 
can be interpreted to make a state 
official the unilateral arbiter of whether 
the excess emissions in a given 
malfunction event constitute a violation. 
The 326 Ind. Admin. Code 1–6–4(a) 
provides that if a source demonstrates 
that four criteria are met, the excess 
emissions ‘‘shall not be considered a 
violation.’’ Because the provision does 
not establish who is to evaluate whether 
the source has made an adequate 
demonstration, the provision could be 
read to authorize a state official to judge 
that violations have not occurred even 
though the emissions exceeded the 
applicable SIP emission limitations. 
These provisions therefore appear to 
vest the state official with the unilateral 
power to grant exemptions from 
otherwise applicable SIP emission 
limitations, without any additional 
public process at the state or federal 
level. By deciding that an exceedance of 
the emission limitation was not a 
‘‘violation,’’ exercise of this discretion 
could preclude enforcement by the EPA 
or through a citizen suit. Most 
importantly, however, the provision 
could be read to authorize the state 
official to create an exemption from the 
otherwise applicable SIP emission 
limitation, and such an exemption is 
impermissible in the first instance. Such 
a director’s discretion provision 
undermines the emission limitations 
and the emissions reductions they are 
intended to achieve and renders them 
less enforceable by the EPA or through 
a citizen suit. The EPA believes that the 
inclusion of a director’s discretion 
provision in 326 Ind. Admin. Code 1– 
6–4(a) is thus a substantial inadequacy 
and renders these specific SIP 



provisions impermissible for this 
reason. 



The EPA believes that even if 326 Ind. 
Admin. Code 1–6–4(a) is interpreted to 
allow the source to make the required 
demonstration only in the context of an 
enforcement proceeding, the conditions 
set forth in the provision do not render 
it an acceptable affirmative defense 
provision. Although the EPA believes 
that narrowly drawn affirmative 
defenses are permitted under the CAA 
for malfunction events (see section VII.B 
of this notice), the EPA’s interpretation 
of the CAA is that such affirmative 
defenses can only shield the source 
from monetary penalties and cannot be 
a bar to injunctive relief. An affirmative 
defense provision that purports to bar 
any enforcement action for injunctive 
relief for violations of emission 
limitations is inconsistent with the 
requirements of CAA sections 113 and 
304. 



Furthermore, Indiana’s SIP provision 
is deficient because even if it were 
interpreted to create an affirmative 
defense rather than an exemption from 
the applicable emission limitations, it 
does so with conditions that are not 
consistent with the criteria that the EPA 
recommends in the SSM Policy. The 
EPA acknowledges that the SSM Policy 
is only guidance concerning what types 
of SIP provisions could be consistent 
with the requirements of the CAA. 
Nonetheless, through this rulemaking, 
the EPA is proposing to determine that 
326 Ind. Admin. Code 1–6–4(a) does not 
include criteria that are sufficiently 
robust to qualify as an acceptable 
affirmative defense provision under the 
CAA. The conditions in the provision 
are helpful but are not consistent with 
all of the criteria recommended in the 
EPA’s SSM Policy. For example, this 
provision does not contain criteria 
requiring the source to establish that the 
malfunction event was not foreseeable 
and not part of a recurring pattern 
indicative of inadequate design, 
operation, or maintenance. Indeed, the 
explicit limitation that the 
‘‘malfunctions have not exceeded five 
percent (5%), as a guideline, of the 
normal operational time of the facility’’ 
suggests that a source could be granted 
exemptions for excess emissions even 
though it was habitually violating the 
applicable emission limitations over 
some extended period of time. 



The EPA believes that the inclusion of 
the complete bar to liability, including 
injunctive relief, and the insufficiently 
robust qualifying criteria render 326 
Ind. Admin. Code 1–6–4(a) substantially 
inadequate to meet CAA requirements. 



Significantly, the EPA notes that the 
correct meaning of 326 Ind. Admin. 
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151 Petition at 44–46. 



Code 1–6–4(a) has been addressed in the 
past in conjunction with an interpretive 
letter from the state in 1984, which 
characterized the provision as an 
enforcement discretion provision 
applicable to state personnel rather than 
as a provision allowing exemptions 
from the emission limitations. The EPA 
appreciates Indiana’s clarification of its 
reading of the provision in the 1984 
letter, but at this juncture, in the course 
of reevaluating this provision in light of 
the issues raised in the Petition, the EPA 
believes that 326 Ind. Admin. Code 1– 
6–4(a) contains regulatory language that 
requires formal revision to eliminate 
significant ambiguities. For example, 
the provision states that: ‘‘[e]missions 
temporarily exceeding the standards 
which are due to malfunctions * * * 
shall not be considered a violation of 
the rules provided the source 
demonstrates’’ four criteria. Indiana has 
acknowledged that it reads these 
provisions not to bar enforcement by the 
EPA or citizens in the event that the 
state does not pursue enforcement, but 
the EPA believes that the provision is 
sufficiently ambiguous on this point 
that a revision is necessary to ensure 
that outcome in the event of an 
enforcement action. 



As discussed in section VI of this 
notice, the EPA believes that in some 
instances it is appropriate to clarify 
provisions of a SIP submission through 
the use of interpretive letters. However, 
in some cases, there may be areas of 
regulatory ambiguity in a SIP provision 
that are significant and for which 
resolution is both appropriate and 
necessary. Because the text of 326 Ind. 
Admin. Code 1–6–4(a) provision is not 
clear on its face that it is limited to the 
exercise of enforcement discretion by 
state personnel but rather could be 
interpreted as a discretionary exemption 
from the otherwise applicable SIP 
emission limitations or as an inadequate 
affirmative defense provision, the EPA 
believes this SIP provision is 
substantially inadequate to meet CAA 
requirements. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to 326 Ind. Admin. 
Code 1–6–4(a). The EPA believes that 
this provision appears on its face to 
allow for discretionary exemptions from 
otherwise applicable SIP emission 
limitations, and that such exemptions 
are inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs in sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). 
This provision allows for exemptions 
through a state official’s unilateral 
exercise of discretionary authority that 



includes no additional public process at 
the state or federal level, and such 
provisions are inconsistent with the 
fundamental requirements of the CAA 
with respect to SIPs and SIP revisions. 
Moreover, the discretion created by this 
provision allows case-by-case 
exemptions from emission limitations 
when such exemptions are not 
permissible in the first instance. 



Even if the EPA were to interpret 326 
Ind. Admin. Code 1–6–4(a) to be an 
affirmative defense applicable in an 
enforcement context, the provision is 
not consistent with the EPA’s 
recommendations in the EPA’s SSM 
Policy interpreting the CAA. By 
purporting to create a bar to 
enforcement that applies not just to 
monetary penalties but also to 
injunctive relief, and by including 
criteria inconsistent with those 
recommended by the EPA for 
affirmative defense provisions, this 
provision is inconsistent with the 
requirements of CAA sections 113 and 
304. For these reasons, the EPA is 
proposing to find that 326 Ind. Admin. 
Code 1–6–4(a) is substantially 
inadequate to meet CAA requirements 
and thus proposing to issue a SIP call 
with respect to this provision. 



3. Michigan 



a. Petitioner’s Analysis 



The Petitioner objected to a generally 
applicable provision in Michigan’s SIP 
that provides for an affirmative defense 
to monetary penalties for violations of 
otherwise applicable SIP emission 
limitations during periods of startup 
and shutdown.151 The Petitioner argued 
that affirmative defenses for excess 
emissions are inconsistent with the 
CAA and requested that the provision 
be removed from Michigan’s SIP. 
Alternatively, if such a provision were 
to remain in the SIP, the Petitioner 
asked that the SIP be amended to 
address two deficiencies. 



First, the Petitioner objected to one of 
the criteria in the affirmative defense 
provision, Mich. Admin. Code r. 
336.1916, which makes the defense 
available to a single source or small 
group of sources as long as such source 
did not ‘‘cause[] an exceedance of the 
national ambient air quality standards 
or any applicable prevention of 
significant deterioration increment.’’ 
The Petitioner argued that this criterion 
of Michigan’s affirmative defense 
provision is contrary to the EPA’s SSM 
Policy because ‘‘[s]ources with the 
potential to cause an exceedance should 
be more strictly controlled at all times 



and should not be able to mire 
enforcement proceedings in the difficult 
empirical questions of whether or not 
the NAAQS or PSD increments were 
exceeded as a matter of fact’’ (emphasis 
in original). 



Second, the Petitioner objected to the 
availability of Michigan’s affirmative 
defense provision, Mich. Admin. Code 
r. 336.1916, for violations of ‘‘an 
applicable emission limitation,’’ which 
Petitioner pointed out would include 
‘‘limits derived from federally 
promulgated technology based 
standards, such as NSPSs and 
NESHAPs.’’ The Petitioner argued that 
according to the EPA’s SSM Policy, 
sources should not be able to seek an 
affirmative defense for violations of 
these federal technology-based 
standards. 



b. The EPA’s Evaluation 



As discussed in more detail in section 
IV.B of this notice, the EPA does not 
agree with the Petitioner that affirmative 
defenses should never be permissible in 
SIPs. The EPA believes that narrowly 
drawn affirmative defenses can be 
permitted under the CAA for 
malfunction events, because where 
excess emissions are entirely beyond the 
control of the owner or operator of the 
source, it can be appropriate to provide 
limited relief to claims for monetary 
penalties (see section VII.B of this 
notice). However, as discussed in 
section IV.B of this notice, this basis for 
permitting affirmative defenses for 
malfunctions does not translate to 
planned events such as startup and 
shutdown. By definition, the owner or 
operator of a source can foresee and 
plan for startup and shutdown events, 
and therefore the EPA believes that 
states should be able to establish, and 
sources should be able to comply with, 
the applicable emission limitations or 
other controls measures during these 
periods of time. A source can be 
designed, operated, and maintained to 
control and to minimize emissions 
during such normal expected events. If 
sources in fact cannot meet the 
otherwise applicable emission 
limitations during planned events such 
as startup and shutdown, then a state 
may elect to develop specific alternative 
requirements that apply during such 
periods, so long as they meet other 
applicable CAA requirements. The EPA 
believes that the inclusion of an 
affirmative defense that applies only to 
violations that occurred during periods 
of startup and shutdown in Mich. 
Admin. Code r. 336.1916 is thus a 
substantial inadequacy and renders this 
specific SIP provision impermissible. 
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152 Petition at 46–47. 153 Petition at 60–61. 



The EPA does not agree with the 
Petitioner that affirmative defense 
provisions are, per se, impermissible for 
a ‘‘single source or small group of 
sources.’’ The EPA believes that a SIP 
provision may meet the overarching 
statutory requirements through a 
demonstration by the source that the 
excess emissions during the SSM event 
did not in fact cause a violation of the 
NAAQS. As discussed in section VII B 
of this notice, the EPA considers this 
another means by which to assure that 
affirmative defense provisions are 
narrowly drawn to justify relief from 
monetary penalties for excess emissions 
during malfunction events. Through this 
alternative approach, sources also have 
an incentive to comply with applicable 
emission limitations and thereby to 
support the larger objective of attaining 
and maintaining the NAAQS. 



The EPA does agree that an 
approvable affirmative defense 
provision, consistent with CAA 
requirements, cannot apply to any 
federal emission limitations approved 
into a SIP. Thus, if the state has elected 
to incorporate NSPS or NESHAP into its 
SIP for any purpose, such as to obtain 
credit for the resulting emissions 
reductions as part of an attainment plan, 
the SIP cannot have a provision that 
would extend any affirmative defense to 
sources beyond what is otherwise 
provided in the underlying federal 
regulation. To the extent that any 
affirmative defense is warranted during 
malfunctions for these technology-based 
standards, the federal standards 
contained in the EPA’s regulations 
already specify the appropriate 
affirmative defense. No additional or 
different affirmative defense provision 
applicable through a SIP provision is 
warranted or appropriate. On its face, 
Mich. Admin. Code r. 336.1916 does not 
explicitly limit its scope to exclude 
federal emission limitations approved 
into the SIP. Thus, this would be an 
additional way in which the provision 
is substantially inadequate to meet CAA 
requirements. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to Mich. Admin. 
Code r. 336.1916, which provides for an 
affirmative defense to violations of 
applicable emission limitations during 
startup and shutdown events. The 
availability of an affirmative defense for 
excess emissions that occur during 
planned events is contrary to the EPA’s 
interpretation of the CAA to allow such 
affirmative defenses only for events 
beyond the control of the source, i.e., 
during malfunctions. For this reason, 
the EPA is proposing to find that Mich. 



Admin. Code r. 336.1916 is 
substantially inadequate to meet CAA 
requirements and thus proposing to 
issue a SIP call with respect to this 
provision. 



4. Minnesota 



a. Petitioner’s Analysis 
The Petitioner objected to a provision 



in the Minnesota SIP that provides 
automatic exemptions for excess 
emissions resulting from flared gas at 
petroleum refineries when those flares 
are caused by startup, shutdown, or 
malfunction (Minn. R. 7011.1415).152 
The provision states that: ‘‘The 
combustion of process upset gas in a 
flare, or the combustion in a flare of 
process gas or fuel gas which is released 
to the flare as a result of relief valve 
leakage is exempt from the standards of 
performance set forth in this 
regulation.’’ The Petitioner noted that 
‘‘process upset gas’’ is defined in the 
regulation as ‘‘any gas generated by a 
petroleum refinery process unit as a 
result of start-up, shutdown, upset, or 
malfunction’’ (Minn. R. 7011.1400(12)). 
The Petitioner argued that such an 
automatic exemption for emissions 
during startup, shutdown, or 
malfunction in a SIP provision is a 
violation of the fundamental 
requirements of the CAA and the EPA’s 
SSM Policy that all excess emissions be 
considered violations, and that such an 
exemption interferes with enforcement 
by the EPA and citizens. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for automatic exemptions from 
otherwise applicable SIP emission 
limitations and requirements. In 
accordance with the requirements of 
CAA section 110(a)(2)(A), SIPs must 
contain emission limitations and, in 
accordance with the definition of 
‘‘emission limitations’’ in CAA section 
302(k), such emission limitations must 
be continuous. Thus, any excess 
emissions above the level of the 
applicable emission limitation must be 
considered violations of such 
limitations, whether or not the state 
elects to exercise its enforcement 
discretion. SIP provisions that create 
exemptions such that the excess 
emissions during startup, shutdown, or 
malfunction are not violations are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs. 



The automatic exemption provision 
identified by the Petitioner explicitly 
states that ‘‘process upset gas,’’ which is 
defined as gas generated by the affected 



sources as a result of start-up, 
shutdown, upset, or malfunction, ‘‘is 
exempt from the standards’’ (Minn. R. 
7011.1415). Any exceedances of the 
standards during those periods would 
therefore not be considered a violation 
under this provision. With respect to the 
Petitioner’s concern that these 
exemptions could interfere with 
enforcement by the EPA or citizens, the 
EPA agrees that this is one of the critical 
reasons why such provisions are 
impermissible under the CAA. By 
having SIP provisions that define what 
would otherwise be violations of the 
applicable emission limitations as non- 
violations, the state has effectively 
negated the ability of the EPA or the 
public to enforce against those 
violations. The EPA believes that the 
inclusion of such automatic exemptions 
from SIP requirements in Minn. R. 
7011.1415 is thus a substantial 
inadequacy and renders this specific SIP 
provision impermissible. 



c. The EPA’s Proposal 



The EPA proposes to grant the 
Petition with respect to Minn. R. 
7011.1415. The EPA believes that this 
provision allows for automatic 
exemptions from the otherwise 
applicable SIP emission limitations and 
requirements, and that such exemptions 
are inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs as required 
by sections 110(a)(2)(A), 110(a)(2)(C), 
and 302(k). In addition, by creating 
these impermissible exemptions, the 
state has defined violations in a way 
that would interfere with effective 
enforcement by the EPA and citizens for 
excess emissions during these events as 
provided in CAA sections 113 and 304. 
For these reasons, the EPA is proposing 
to find that Minn. R. 7011.1415 is 
substantially inadequate to meet CAA 
requirements and thus is proposing to 
issue a SIP call with respect to this 
provision. 



5. Ohio 



a. Petitioner’s Analysis 



The Petitioner first objected to a 
generally applicable provision in the 
Ohio SIP that allows for discretionary 
exemptions during periods of scheduled 
maintenance (Ohio Admin. Code 3745– 
15–06(A)(3)).153 The provision provides 
the state official with the authority to 
permit continued operation of a source 
during scheduled maintenance ‘‘where a 
complete source shutdown may result 
in damage to the air pollution sources 
or is otherwise impossible or 
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154 The EPA notes that Petitioner did not 
categorize these provisions as discretionary 
exemptions, but both Ohio Admin. Code 3745–17– 
07(A)(3)(c) and Ohio Admin. Code 3745–17– 
07(B)(11)(f) provide for exemptions during 
malfunctions if sources have complied with Ohio 
Admin. Code 3745–15–06(C), which allows the 
director to ‘‘evaluate’’ malfunction reports required 
by the rule and to ‘‘take appropriate action upon a 
determination.’’ The EPA therefore believes that the 
mechanism by which exemptions are granted under 
Ohio Admin. Code 3745–17–07(A)(3)(c) and Ohio 
Admin. Code 3745–17–07(B)(11)(f) is by exercise of 
the state director’s discretion. 



impractical.’’ Upon application, the 
state official ‘‘shall authorize the 
shutdown of the air pollution control 
equipment if, in his judgment, the 
situation justifies continued operation 
of the sources.’’ The Petitioner also 
objected to two source category-specific 
and pollutant-specific provisions that 
provide for discretionary exemptions 
during malfunctions (Ohio Admin. Code 
3745–17–07(A)(3)(c) and Ohio Admin. 
Code 3745–17–07(B)(11)(f)).154 



The Petitioner argued that these 
provisions could provide exemptions 
from the otherwise applicable SIP 
emission limitations, and such 
exemptions are impermissible under the 
CAA because the statute and the EPA’s 
interpretation of the CAA in the SSM 
Policy require that all such excess 
emissions be treated as violations. 
Moreover, the Petitioner objected to 
these discretionary exemptions because 
the state official’s grant of permission to 
continue to operate during the period of 
maintenance, or to exempt sources from 
otherwise applicable SIP emission 
limitations during malfunctions, could 
be interpreted to excuse excess 
emissions during such time periods and 
could thus be read to preclude 
enforcement by the EPA or citizens in 
the event that the state official elects not 
to treat the events as violations. Thus, 
in addition to creating an impermissible 
exemption for the excess emissions, the 
Petitioner argued, the provisions are 
also inconsistent with the CAA as 
interpreted in the EPA’s SSM Policy 
because they allow the state official to 
make a unilateral decision that the 
excess emissions were not a violation 
and thus bar enforcement for the excess 
emissions by the EPA and citizens. 



The Petitioner also objected to a 
source category-specific provision in the 
Ohio SIP that allows for an automatic 
exemption from applicable emission 
limitations and requirements during 
periods of startup, shutdown, 
malfunction, or regularly scheduled 
maintenance activities (Ohio Admin. 
Code 3745–14–11(D)). The Petitioner 
objected because this provision provides 
an exemption from the otherwise 
applicable SIP requirements, and such 



exemptions are inconsistent with the 
requirements of the CAA as interpreted 
in the EPA’s SSM Policy. The Petitioner 
argued that the CAA and the EPA’s 
interpretation of the CAA in the SSM 
Policy require that all excess emissions 
be treated as violations. The Petitioner 
also objected to this provision because, 
by providing an outright exemption 
from otherwise applicable requirements, 
the state has defined these excess 
emissions as not violations, thereby 
precluding enforcement by the EPA or 
citizens for the excess emissions that 
would otherwise be violations. 



Finally, the Petitioner objected to 
provisions that contain exemptions for 
Hospital/Medical/Infectious Waste 
Incinerator (HMIWI) sources during 
startup, shutdown, and malfunction 
(Ohio Admin. Code 3745–75–02(E), 
Ohio Admin. Code 3745–75–02(J), Ohio 
Admin. Code 3745–75–03(I), Ohio 
Admin. Code 3745–75–04(K), Ohio 
Admin. Code 3745–75–04(L)). The 
Petitioner requested that these 
exemptions be removed entirely from 
Ohio’s SIP. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations 
through the exercise of a state official’s 
discretion. In accordance with the 
requirements of CAA section 
110(a)(2)(A), SIPs must contain 
emission limitations and, in accordance 
with the definition of ‘‘emission 
limitations’’ in CAA section 302(k), 
such emission limitations must be 
continuous. Thus, any excess emissions 
above the level of the applicable 
emission limitation must be considered 
violations, whether or not the state 
elects to exercise its enforcement 
discretion. SIP provisions that create 
exemptions such that excess emissions 
during startup, shutdown, malfunctions, 
or maintenance are not violations of the 
applicable emission limitations are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs. The EPA 
believes that the inclusion of such 
exemptions from the emission 
limitations in Ohio Admin. Code 3745– 
15–06(A)(3), Ohio Admin. Code 3745– 
17–07(A)(3)(c), Ohio Admin. Code 
3745–17–07(B)(11)(f), and Ohio Admin. 
Code 3745–15–06(C) is thus a 
substantial inadequacy and renders 
these specific SIP provisions 
impermissible. 



The EPA believes that Ohio Admin. 
Code 3745–15–06(A)(3), Ohio Admin. 
Code 3745–17–07(A)(3)(c), Ohio Admin. 
Code 3745–17–07(B)(11)(f), and Ohio 
Admin. Code 3745–15–06(C) are also 



impermissible as unbounded director’s 
discretion provisions that make a state 
official the unilateral arbiter of whether 
the excess emissions in a given event 
constitute a violation. In the case of 
Ohio Admin. Code 3745–15–06(A)(3), 
the provision authorizes the state 
official to allow continued operation at 
sources ‘‘during scheduled maintenance 
of air pollution control equipment.’’ The 
state official’s grant of permission to 
continue to operate during the period of 
maintenance could be interpreted to 
excuse excess emissions during that 
period and could thus be read to 
preclude enforcement by the EPA or 
through a citizen suit in the event that 
the state official elects not to treat the 
excess emissions as a violation. In 
addition, the provision vests the state 
official with the unilateral power to 
grant an exemption from the otherwise 
applicable SIP emission limitations, 
without any additional public process at 
the state or federal level. Although the 
provision does require sources to submit 
a report indicating the expected length 
of the event and estimated quantities of 
emissions, among other things, 
ultimately the state official makes his 
determination ‘‘if, in his judgment, the 
situation justifies continued operation 
of the sources.’’ The state official’s 
discretion is therefore not sufficiently 
bounded and extends to granting a 
complete exemption from applicable 
emission limitations that would be 
impermissible in the first instance. 



The EPA believes that Ohio Admin. 
Code 3745–17–07(A)(3)(c), which 
exempts sources from visible particulate 
matter limitations during malfunctions, 
and Ohio Admin. Code 3745–17– 
07(B)(11)(f), which exempts sources 
from fugitive dust limitations during 
malfunctions, also impermissibly 
provide exemptions through exercise of 
a state official’s discretion because the 
provisions authorize exemptions if the 
source has complied with Ohio Admin. 
Code 3745–15–06(C). The Ohio Admin. 
Code 3745–15–06(C) provides the state 
official with the discretion to ‘‘evaluate’’ 
reports of malfunctions submitted by 
sources and to ‘‘take appropriate action 
upon a determination’’ that sources 
have not adequately met the 
requirements of the provision. Although 
the Petitioner did not request that the 
EPA evaluate Ohio Admin. Code 3745– 
15–06(C), it is the regulatory mechanism 
by which exemptions are granted in the 
two provisions to which the Petitioner 
did object. Similar to Ohio Admin. Code 
3745–15–06(A)(3), which is the 
director’s discretion provision discussed 
earlier in this section of the notice, the 
EPA finds that Ohio Admin. Code 3745– 
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17–07(A)(3)(c) and Ohio Admin. Code 
3745–17–07(B)(11)(f) could be 
interpreted to excuse excess emissions 
during malfunction events and could 
thus be read to preclude enforcement by 
the EPA or through a citizen suit in the 
event that the state official elects not to 
treat the excess emissions as a violation. 
In addition, the provision vests the state 
official with the unilateral power to 
grant an exemption from otherwise 
applicable SIP emission limitations, 
without any additional public process at 
the state or federal level. Although the 
provision does require the state official 
to consider the reports filed by sources 
before making a determination, the 
provision remains insufficiently 
bounded. 



Most importantly, however, these 
provisions all purport to authorize the 
state official to create exemptions from 
the emission limitations, and such 
exemptions are impermissible in the 
first instance. Such director’s discretion 
provisions undermine the emission 
limitations and the emissions 
reductions they are intended to achieve 
and render them less enforceable by the 
EPA or through a citizen suit. The EPA 
believes that the inclusion of an 
unbounded director’s discretion 
provision in Ohio Admin. Code 3745– 
15–06(A)(3), Ohio Admin. Code 3745– 
17–07(A)(3)(c), Ohio Admin. Code 
3745–17–07(B)(11)(f), and Ohio Admin. 
Code 3745–15–06(C) is thus a 
substantial inadequacy and renders 
these specific SIP provisions 
impermissible for this reason, in 
addition to the creation of 
impermissible exemptions. 



With regard to the Petitioner’s 
objection to the exemption for portland 
cement kilns from otherwise applicable 
requirements at Ohio Admin. Code 
3745–14–11(D), the EPA agrees that the 
CAA does not allow for automatic 
exemptions from otherwise applicable 
SIP emission limitations and 
requirements. In accordance with the 
requirements of CAA section 
110(a)(2)(A), SIPs must contain 
emission limitations and, in accordance 
with the definition of ‘‘emission 
limitations’’ in CAA section 302(k), 
such emission limitations must be 
continuous. Thus, any excess emissions 
above the level of the applicable 
emission limitation must be considered 
violations of such limitations, whether 
or not the state elects to exercise its 
enforcement discretion. SIP provisions 
that create exemptions such that the 
excess emissions during startup, 
shutdown, malfunction, or maintenance 
are not violations are inconsistent with 
the fundamental requirements of the 



CAA with respect to emission 
limitations in SIPs. 



The automatic exemption provision in 
Ohio Admin. Code 3745–14–11(D) 
explicitly states that the regulation’s 
requirement that the use of control 
measures such as low-NOx burners 
during the ozone season and 
monitoring, reporting, and 
recordkeeping of ozone season NOx 
emissions ‘‘shall not apply’’ during 
periods of startup, shutdown, 
malfunction, and maintenance. The 
exemptions therefore provide that the 
excess emissions resulting from failure 
to run required control measures will 
not be violations, contrary to the 
requirements of the CAA. In addition, 
exemption from monitoring, 
recordkeeping, and reporting 
requirements during these events affects 
the enforceability of the emission 
limitation in the SIP provision. 
Moreover, failure to account accurately 
for excess emissions at sources during 
SSM events has a broader impact on 
NAAQS implementation and SIP 
planning, because such accounting 
directly informs the development of 
emissions inventories and emissions 
modeling. With respect to the 
Petitioner’s concern that these 
exemptions preclude enforcement by 
the EPA or citizens, the EPA agrees that 
this is one of the critical reasons why 
such provisions are impermissible 
under the CAA. By having SIP 
provisions that define what would 
otherwise be violations of the applicable 
emission limitations as non-violations, 
the state has effectively negated the 
ability of the EPA or the public to 
enforce against those violations. The 
EPA believes that the inclusion of such 
automatic exemptions from SIP 
requirements in Ohio Admin. Code 
3745–14–11(D) is thus substantially 
inadequate to meet CAA requirements. 



Finally, the EPA disagrees that the 
provisions providing exemptions for 
HMIWI must be removed from the SIP. 
Ohio Admin. Code 3745–75–02(E), Ohio 
Admin. Code 3745–75–02(J), Ohio 
Admin. Code 3745–75–03(I), Ohio 
Admin. Code 3745–75–04(K), and Ohio 
Admin. Code 3745–75–04(L) are not 
approved into Ohio’s SIP, but rather 
those rules were approved as part of the 
separate state plan to meet the 
applicable emissions guidelines under 
CAA § 111(d) and 40 CFR part 60. 
Because those rules are not in the Ohio 
SIP and are not related to any provisions 
in the SIP, they do not represent a 
substantial inadequacy in the SIP. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to Ohio Admin. 



Code 3745–15–06(A)(3), Ohio Admin. 
Code 3745–17–07(A)(3)(c), and Ohio 
Admin. Code 3745–17–07(B)(11)(f). The 
EPA believes that these provisions allow 
for exemptions from the otherwise 
applicable SIP emission limitations, and 
that such exemptions are inconsistent 
with the fundamental requirements of 
the CAA with respect to emission 
limitations in SIPs. In addition, Ohio 
Admin. Code 3745–15–06(A)(3), Ohio 
Admin. Code 3745–17–07(A)(3)(c), Ohio 
Admin. Code 3745–17–07(B)(11)(f), and 
by extension, Ohio Admin. Code 3745– 
15–06(C), allow for such exemptions 
through a state official’s unilateral 
exercise of discretionary authority that 
is insufficiently bounded and includes 
no additional public process at the state 
or federal level, and such provisions are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
SIPs and SIP revisions. Moreover, the 
discretion created by these provisions 
allows case-by-case exemptions from 
emission limitations when such 
exemptions are not permissible in the 
first instance. As described in section 
VII.A of this notice, such provisions are 
inconsistent with fundamental CAA 
requirements for SIP revisions. For these 
reasons, the EPA is proposing to find 
that Ohio Admin. Code 3745–15– 
06(A)(3), Ohio Admin. Code 3745–17– 
07(A)(3)(c), Ohio Admin. Code 3745– 
17–07(B)(11)(f), and Ohio Admin. Code 
3745–15–06(C) are substantially 
inadequate to meet CAA requirements 
and thus is proposing to issue a SIP call 
with respect to these provisions. 



The EPA also proposes to grant the 
Petition with respect to Ohio Admin. 
Code 3745–14–11(D). The EPA believes 
that this provision allows for automatic 
exemptions from the otherwise 
applicable SIP emission limitations and 
requirements, and that such exemptions 
are inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs as required 
by CAA sections 110(a)(2)(A), 
110(a)(2)(C), and 302(k). In addition, by 
creating these impermissible 
exemptions, the state has defined 
violations in a way that would interfere 
with effective enforcement by the EPA 
and citizens for excess emissions during 
these events as provided in CAA 
sections 113 and 304. For these reasons, 
the EPA is proposing to find that this 
provision is substantially inadequate to 
meet CAA requirements and thus is 
proposing to issue a SIP call with 
respect to this provision. 



The EPA proposes to deny the 
Petition with respect to Ohio Admin. 
Code 3745–75–02(E), Ohio Admin. Code 
3745–75–02(J), Ohio Admin. Code 
3745–75–03(I), Ohio Admin. Code 
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155 Petition at 24. The Petitioner cites to 014–01– 
1 Ark. Code R. §§ 19.1004(H) and 19.602. The EPA 
interprets these citations as references to Reg. 
19.1004(H) and Reg. 19.602 of the Arkansas 
Pollution Control & Ecology Commission 
(APC&EC), Regulation No. 19—Regulations of the 
Arkansas Plan of Implementation for Air Pollution 
Control, as approved by the EPA on Apr. 12, 2007 
(72 FR 18394) (hereinafter referred to as Reg. 
19.1004(H) and Reg. 19.602). 



156 Petition at 42–43. 
157 The EPA interprets the Petitioner’s reference 



to La. Adm. Code tit. 33, § III:2153(B)(1)(i) as a 
Continued 



3745–75–04(K), and Ohio Admin. Code 
3745–75–04(L). These provisions are not 
part of the Ohio SIP and thus cannot 
represent a substantial inadequacy in 
the SIP. 



G. Affected States in EPA Region VI 



1. Arkansas 



a. Petitioner’s Analysis 
The Petitioner objected to two 



provisions in the Arkansas SIP.155 First, 
the Petitioner objected to a provision 
that provides an automatic exemption 
for excess emissions of volatile organic 
compounds (VOC) for sources located in 
Pulaski County that occur due to 
malfunctions (Reg. 19.1004(H)). The 
provision states that excess emissions 
‘‘which are temporary and result solely 
from a sudden and unavoidable 
breakdown, malfunction or upset of 
process or emission control equipment, 
or sudden and unavoidable upset or 
operation will not be considered a 
violation * * *.’’ The Petitioner argued 
that this language is impermissible 
because the CAA and the EPA’s 
interpretation of the CAA in the SSM 
Policy require that all excess emissions 
be treated as violations. 



Second, the Petitioner objected to a 
separate provision that provides a 
‘‘complete affirmative defense’’ for 
excess emissions that occur during 
emergency conditions (Reg. 19.602). The 
Petitioner argued that this provision, 
which the state may have modeled after 
the EPA’s title V regulations, is 
impermissible because its application is 
not clearly limited to operating permits. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations. In 
accordance with CAA sections 
110(a)(2)(A) and 302(k), SIPs must 
contain ‘‘emission limitations’’ and 
those limitations must be continuous. 
Thus, any excess emissions above the 
level of the applicable SIP emission 
limitation must be considered a 
violation of such limitation, regardless 
of whether the state elects to exercise its 
enforcement discretion. SIP provisions 
that create exemptions from applicable 
emission limitations during 
malfunctions or emergency conditions, 
however defined, are inconsistent with 



the fundamental requirements of the 
CAA. 



The first provision identified by the 
Petitioner explicitly states that excess 
emissions of VOC ‘‘will not be 
considered a violation’’ of the 
applicable emission limitation if they 
occur due to an ‘‘unavoidable 
breakdown’’ or ‘‘malfunction.’’ This 
exemption in Reg. 19.1004(H) is 
impermissible even though the state has 
limited the exemption to unavoidable 
breakdowns and malfunctions. The core 
problem remains that the provision 
provides an impermissible exemption 
from the otherwise applicable VOC 
emission limitations. In addition, by 
having a SIP provision that defines what 
would otherwise be violations of the 
applicable emission limitations as non- 
violations, the state has effectively 
negated the ability of the EPA or the 
public to enforce against those 
violations. The EPA believes that the 
inclusion of such an automatic 
exemption in Reg. 19.1004(H) is thus a 
substantial inadequacy and renders this 
SIP provision impermissible under the 
CAA. 



The second provision identified by 
the Petitioner defines ‘‘emergency’’ 
conditions that may cause a source to 
exceed a technology-based emission 
limitation under a permit and provides 
a ‘‘complete affirmative defense’’ to an 
action brought for non-compliance with 
such limitations if certain criteria are 
met. The EPA believes that Reg. 19.602 
is substantially inadequate for three 
reasons. First, the provision does not 
explicitly limit the affirmative defense 
to civil penalties. Although the EPA 
believes that narrowly drawn 
affirmative defenses are permitted under 
the CAA for malfunction events (see 
sections IV.B and VII.B of this notice), 
the EPA’s interpretation of the CAA is 
that such affirmative defenses can only 
shield the source from monetary 
penalties and cannot be a bar to 
injunctive relief. An affirmative defense 
provision that purports to bar any 
enforcement action for injunctive relief 
for violations of emission limitations is 
inconsistent with the requirements of 
CAA sections 113 and 304. Second, the 
provision does not contain elements for 
establishing the affirmative defense 
consistent with all of the recommended 
criteria in the EPA’s SSM Policy for SIP 
provisions. The EPA acknowledges that 
the SSM Policy is only guidance 
concerning what types of SIP provisions 
could be consistent with the 
requirements of the CAA. Nonetheless, 
through this rulemaking, the EPA is 
proposing to determine that Reg. 19.602 
does not include criteria that are 
sufficiently robust to qualify as an 



acceptable affirmative defense 
provision. Finally, the provision can be 
read to provide additional defenses 
beyond those already provided in 
federal technology-based standards. The 
EPA believes that approvable 
affirmative defenses in a SIP provision 
cannot operate to create different or 
additional defenses from those that are 
provided in underlying federal 
technology-based emission limitations, 
such as NSPS or NESHAP. For these 
reasons, the EPA believes that Reg. 
19.602 is substantially inadequate to 
meet the fundamental requirements of 
the CAA. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to Reg. 19.1004(H) 
and Reg. 19.602. The EPA believes that 
Reg. 19.1004(H) allows for an exemption 
from otherwise applicable SIP emission 
limitations and that such exemptions 
are inconsistent with the fundamental 
requirements of CAA sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). 
Additionally, the EPA believes that Reg. 
19.602 is an impermissible affirmative 
defense provision because it does not 
explicitly limit the defense to monetary 
penalties, establishes criteria that are 
inconsistent with those in the EPA’s 
SSM Policy, and can be read to create 
different or additional defenses from 
those that are provided in underlying 
federal technology-based emission 
limitations. As a consequence, Reg. 
19.602 is also inconsistent with CAA 
sections 110(a)(2)(A), 110(a)(2)(C), and 
302(k). For these reasons, the EPA is 
proposing to find that these provisions 
are substantially inadequate to meet 
CAA requirements and proposes to 
issue a SIP call with respect to these 
provisions. 



2. Louisiana 



a. Petitioner’s Analysis 
The Petitioner objected to several 



provisions in the Louisiana SIP that 
allow for automatic and discretionary 
exemptions from SIP emission 
limitations during various situations, 
including startup, shutdown, 
maintenance, and malfunctions.156 
First, the Petitioner objected to 
provisions that provide automatic 
exemptions for excess emissions of VOC 
from wastewater tanks (LAC 
33:III.2153(B)(1)(i)) and excess 
emissions of NOx from certain sources 
within the Baton Rouge Nonattainment 
Area (LAC 33:III.2201(C)(8)).157 The 
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citation to LAC 33:III.2153(B)(1)(i), as approved by 
the EPA on June 20, 2002 (67 FR 41840) (hereinafter 
referred to as LAC 33:III.2153(B)(1)(i)). Similarly, 
the EPA interprets the Petitioner’s reference to La. 
Adm. Code tit. 33, § III:2201(C)(8) as a citation to 
LAC 33:III.2201(C)(8), as approved by the EPA on 
July 5, 2011 (76 FR 38977) (hereinafter referred to 
as LAC 33:III.2201(C)(8)). 



158 The EPA interprets the Petitioner’s reference 
to La. Adm. Code tit. 33, § III:1107 as a citation to 
LAC 33:III.1107(A), as approved by the EPA on July 
5, 2011 (76 FR 38977 (hereinafter referred to as LAC 
33:III.1107(A)). Similarly, the EPA interprets the 
Petitioner’s reference to La. Adm. Code tit. 33, 
§ III:1507(A)(1) and (B)(1) as citations to LAC 
33:III.1507(A)(1) and (B)(1), as approved by the EPA 
on July 15, 1993 (58 FR 38060) (hereinafter referred 
to as LAC 33:III.1507(A)(1) and (B)(1)). Also, the 
EPA interprets the Petitioner’s reference to La. 
Adm. Code tit. 33, § III:2307(C)(1)(a) and (C)(2)(a) as 
a citation to LAC 33:III.2307(C)(1)(a) and (C)(2)(a), 
as approved by the EPA on July 5, 2011 (76 FR 
38977) (hereinafter referred to as LAC 
33:III.2307(C)(1)(a) and (C)(2)(a)). 



159 Petition at 54–57. The EPA interprets the 
Petitioner’s reference to N.M. Code R. § 20.2.7.111, 
N.M. Code R. § 20.2.7.112, and N.M. Code R. 
§ 20.2.7.113, as citations to 20.2.7.111 NMAC, 
20.2.7.112 NMAC, and 20.2.7.113 NMAC, as 
approved by the EPA on Sept. 14, 2009 (74 FR 
46910) (hereinafter referred to as 20.2.7.111 NMAC, 
20.2.7.112 NMAC, and 20.2.7.113 NMAC). 



LAC 33:III.2153(B)(1)(i) provides that 
control devices ‘‘shall not be required’’ 
to meet emission limitations ‘‘during 
periods of malfunction and maintenance 
on the devices for periods not to exceed 
336 hours per year.’’ Similarly, LAC 
33:III.2201(C)(8) provides that certain 
sources ‘‘are exempted’’ from emission 
limitations ‘‘during start-up and 
shutdown * * * or during a 
malfunction.’’ The Petitioners argued 
that these provisions are impermissible 
because the CAA and the EPA’s 
interpretation of the CAA in the SSM 
Policy require that all excess emissions 
be treated as violations. 



Second, the Petitioner objected to 
provisions that provide discretionary 
exemptions to various emission 
limitations.158 Three of these provisions 
provide discretionary exemptions from 
otherwise applicable SO2 and visible 
emission limitations in the Louisiana 
SIP for excess emissions that occur 
during certain startup and shutdown 
events (LAC 33:III.1107, LAC 
33:III.1507(A)(1), LAC 33:III.1507(B)(1)), 
while the other two provide such 
exemptions for excess emissions from 
nitric acid plants during startups and 
‘‘upsets’’ (LAC 33:III.2307(C)(1)(a) and 
LAC 33:III.2307(C)(2)(a)). For example, 
LAC 33:III.1107, which deals with the 
control of emissions from flares, states 
that exemptions ‘‘may be granted by the 
administrative authority during startup 
and shutdown periods if the flaring was 
not the result of failure to maintain and 
repair equipment.’’ The Petitioner 
argued that this language effectively 
allows a discretionary decision by a 
state official to exempt excess emissions 
during such events and thereby 
precludes enforcement by the EPA and 
citizens for what would otherwise be 
violations of the applicable SIP 



emission limitations, contrary to the 
requirements of the CAA. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions for excess 
emissions from otherwise applicable SIP 
emission limitations, whether automatic 
or through the exercise of a state 
official’s discretion. In accordance with 
sections 110(a)(2)(A) and 302(k), SIPs 
must contain ‘‘emission limitations’’ 
and those limitations must be 
continuous. Thus, any excess emissions 
above the level of the applicable SIP 
emission limitation must be considered 
a violation of such limitation, regardless 
of whether the state elects to exercise its 
enforcement discretion. SIP provisions 
that create exemptions such that the 
excess emissions during startup, 
shutdown, maintenance, or 
malfunctions are not violations of the 
applicable SIP emission limitations are 
inconsistent with the fundamental 
requirements of the CAA. 



The first two SIP provisions identified 
by the Petitioner explicitly state that 
emission limitations for VOC and NOx 
are either ‘‘not required’’ or ‘‘exempted’’ 
during specified types of SSM events. 
The EPA believes that such automatic 
exemptions are impermissible under the 
CAA. By having SIP provisions that 
define what would otherwise be 
violations of the applicable SIP 
emission limitations as non-violations, 
the state has effectively negated the 
ability of the EPA or the public to 
enforce against those violations. 
Therefore, the EPA believes that the 
inclusion of such automatic exemptions 
in LAC 33:III.2153(B)(1)(i) and LAC 
33:III.2201(C)(8) is a substantial 
inadequacy that renders these SIP 
provisions impermissible under the 
CAA. 



The other five provisions identified 
by the Petitioner all provide the state 
with the discretion to ‘‘grant,’’ 
‘‘authorize,’’ or ‘‘extend’’ exemptions 
from the otherwise applicable SIP 
emission limitations during various 
SSM events. The EPA believes that 
these provisions are impermissible as 
unbounded director’s discretion 
provisions that make a state official the 
unilateral arbiter of whether the excess 
emissions in a given event constitute a 
violation of otherwise applicable SIP 
emission limitations. More importantly, 
the provisions purport to authorize the 
state official to create exemptions from 
applicable SIP emission limitations 
when such exemptions are 
impermissible in the first instance. As 
discussed in more detail in section 
VII.A of this notice, these types of 
director’s discretion provisions 



undermine the purpose of emission 
limitations and the reductions they are 
intended to achieve, thereby rendering 
them less enforceable by the EPA or 
through a citizen suit. The EPA believes 
that the inclusion of such a director’s 
discretion provision in LAC 
33:III.1107(A), LAC 33:III.1507(A)(1), 
LAC 33:III.1507(B)(1), LAC 
33:III.2307(C)(1)(a), and LAC 
33:III.2307(C)(2)(a) is therefore a 
substantial inadequacy that renders 
these specific SIP provisions 
impermissible under the CAA. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to LAC 
33:III.2153(B)(1)(i) and LAC 
33:III.2201(C)(8). The EPA believes that 
these provisions allow for exemptions 
from otherwise applicable emission 
limitations and that such exemptions 
are inconsistent with the fundamental 
requirements of CAA sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). 
The EPA also proposes to grant the 
Petition with respect to LAC 
33:III.1107(A), LAC 33:III.1507(A)(1) & 
(B)(1), and LAC 33:III.2307(C)(1)(a) & 
(C)(2)(a). The discretion created by these 
provisions allows for revisions of the 
applicable SIP emission limitations 
without meeting the applicable SIP 
revision requirements of the CAA, and 
it allows case-by-case exemptions from 
emission limitations when such 
exemptions are not permissible in the 
first instance. Thus, these provisions are 
also inconsistent with CAA sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). 
For these reasons, the EPA is proposing 
to find that each of these provisions is 
substantially inadequate to meet CAA 
requirements and proposes to issue a 
SIP call with respect to these specific 
provisions. 



3. New Mexico 



a. Petitioner’s Analysis 
The Petitioner objected to three 



provisions in the New Mexico SIP that 
provide affirmative defenses for excess 
emissions that occur during 
malfunctions (20.2.7.111 NMAC), 
during startup and shutdown 
(20.2.7.112 NMAC), and during 
emergencies 20.2.7.113 NMAC).159 The 
Petitioner objected to the inclusion of 
these provisions in the SIP based on its 
view that affirmative defense provisions 
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are always inconsistent with CAA 
requirements. The Petitioner also argued 
that each of these affirmative defenses is 
generally available to all sources, which 
is in contravention of the EPA’s 
recommendation in the SSM Policy that 
affirmative defenses should not be 
available to ‘‘a single source or groups 
of sources that has the potential to cause 
an exceedance of the NAAQS.’’ Finally, 
the Petitioner argued that the affirmative 
defense provision applicable to 
emergency events is impermissible 
because it was modeled after the EPA’s 
title V regulations, which are not meant 
to apply to SIP provisions. 



b. The EPA’s Evaluation 
The EPA disagrees with the 



Petitioner’s contention that no 
affirmative defense provisions are 
permissible in SIPs under the CAA. As 
explained in more detail in sections 
IV.B and VII.B of this notice, the EPA 
interprets the CAA to allow affirmative 
defense provisions for malfunctions. As 
long as these provisions are narrowly 
drawn and consistent with the CAA, as 
recommended in the EPA’s guidance for 
affirmative defense provisions in SIPs, 
the EPA believes that states may elect to 
have affirmative defense provisions for 
malfunctions. By contrast, however, 
based on evaluation of the legal and 
factual basis for affirmative defenses in 
SIPs, the EPA now believes that 
affirmative defense provisions are not 
appropriate in the case of planned 
source actions, such as startup and 
shutdown, because sources should be 
expected to comply with applicable 
emission limitations during those 
normal planned and predicted modes of 
source operation. Again, as explained in 
sections IV.B and VII.C of this notice, 
the EPA is changing its interpretation of 
the CAA with respect to affirmative 
defenses applicable during startup and 
shutdown events. As a result, 20.2.7.112 
NMAC, which provides an affirmative 
defense to excess emissions that occur 
during startup or shutdown, is 
substantially inadequate to meet the 
requirements of the CAA. 



With respect to the Petitioner’s 
second concern, the EPA agrees that the 
state’s inclusion of an affirmative 
defense for malfunctions that is 
available to all sources, including single 
sources or groups of sources with the 
potential to cause exceedances of the 
NAAQS or PSD increments, renders the 
provision inconsistent with the CAA. As 
explained more fully in section VII.B of 
this notice, the EPA believes that such 
affirmative defenses may be permissible 
if either there is no ‘‘potential’’ for 
exceedances, or alternatively, if the 
provision requires that the source make 



an affirmative showing that any excess 
emissions did not in fact cause an 
exceedance of the NAAQS or PSD 
increments. The EPA has previously 
approved such provisions as meeting 
CAA requirements on a case-by-case 
basis in specific actions on SIP 
submissions. Here, however, 20.2.7.111 
NMAC is not restricted in application to 
only those sources that do not have the 
potential to cause an exceedance, nor 
does it contain any criteria requiring an 
‘‘after the fact’’ showing that excess 
emissions from a single source or group 
of sources did not cause an exceedance. 
Therefore, the provision is substantially 
inadequate to satisfy the CAA and EPA’s 
interpretation of CAA requirements. 



Finally, 20.2.7.113 NMAC provides an 
affirmative defense for excess emissions 
that occur during emergencies, a 
concept borrowed from the EPA’s title V 
regulations. This provision defines 
‘‘emergency’’ conditions that may cause 
a source to exceed a technology-based 
emission limitation and provides a 
‘‘complete affirmative defense’’ to an 
action brought for non-compliance with 
such limitations if certain criteria are 
met. The 20.2.7.113 NMAC is 
substantially inadequate for three 
reasons. First, the provision does not 
explicitly limit the affirmative defense 
to civil penalties. Although the EPA 
believes that narrowly drawn 
affirmative defenses are permitted under 
the CAA for malfunction events (see 
sections IV.B and VII.B of this notice), 
the EPA’s interpretation of the CAA is 
that such affirmative defenses can only 
shield the source from monetary 
penalties and cannot be a bar to 
injunctive relief. An affirmative defense 
provision that purports to bar any 
enforcement action for injunctive relief 
for violations of emission limitations is 
inconsistent with the requirements of 
CAA sections 113 and 304. Second, the 
provision does not contain elements for 
establishing the affirmative defense 
consistent with all of the recommended 
criteria in the EPA’s SSM Policy for SIP 
provisions. The EPA acknowledges that 
the SSM Policy is only guidance 
concerning what types of SIP provisions 
could be consistent with the 
requirements of the CAA. Nonetheless, 
through this rulemaking, the EPA is 
proposing to determine that 20.2.7.113 
NMAC does not include criteria that are 
sufficiently robust to qualify as an 
acceptable affirmative defense 
provision. Finally, the provision can be 
read to provide additional defenses 
beyond those already provided in 
federal technology-based standards. The 
EPA believes that approvable 
affirmative defenses in a SIP provision 



cannot operate to create different or 
additional defenses from those that are 
provided in underlying federal 
technology-based emission limitations, 
such as NSPS or NESHAP. For these 
reasons, the EPA believes that 
20.2.7.113 NMAC is impermissible 
under the CAA. 



c. The EPA’s Proposal 



The EPA proposes to grant the 
Petition with respect to 20.2.7.112 
NMAC, which includes an affirmative 
defense applicable during startup and 
shutdown events that is contrary to the 
EPA’s interpretation of the CAA. The 
EPA believes that this provision is 
inconsistent with the fundamental 
requirements of CAA sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). In 
addition, this provision is inconsistent 
with the requirements of CAA sections 
113 and 304. The EPA also proposes to 
grant the Petition with respect to 
20.2.7.111 NMAC, which includes an 
affirmative defense applicable during 
malfunction events. This provision is 
inconsistent with the CAA because it 
neither limits the defense to only those 
sources that do not have the potential to 
cause exceedances of the NAAQS or 
PSD increments nor does it require 
sources to make an ‘‘after the fact’’ 
showing that no such exceedances 
actually occurred. Therefore, the EPA 
believes that this provision is similarly 
inconsistent with the fundamental 
requirements of CAA sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k), 
and with respect to CAA sections 113 
and 304. Finally, the EPA proposes to 
grant the Petition with respect to 
20.2.7.113 NMAC. The EPA believes 
that this provision is an impermissible 
affirmative defense because it does not 
explicitly limit the defense to monetary 
penalties, it establishes criteria that are 
inconsistent with those in EPA’s SSM 
Policy, and it can be read to create 
different or additional defenses from 
those that are provided in underlying 
federal technology-based emission 
limitations. Thus, this provision too is 
inconsistent with CAA sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k), 
and with respect to CAA sections 113 
and 304. For these reasons, the EPA is 
proposing to find that these provisions 
are substantially inadequate to meet 
CAA requirements and proposes to 
issue a SIP call with respect to these 
provisions. 



4. Oklahoma 



a. Petitioner’s Analysis 



The Petitioner objected to two 
provisions in the Oklahoma SIP that 
together allow for discretionary 
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160 Petition at 61–63. The EPA interprets the 
Petitioner’s reference to Okla. Admin. Code 
§ 252:100–9–3(a) and Okla. Admin. Code § 252:100– 
9–3(b) as citations to OAC 252:100–9–3(a) and OAC 
252:100–9–3(b), as approved by the EPA on Nov. 3, 
1999 (64 FR 59629) (hereinafter referred to as OAC 
252:100–9–3(a) and (3)(b)). 



161 The EPA notes that on July 16, 2010, 
Oklahoma submitted a SIP revision that would 
remove OAC 252:100–9–3(a) and OAC 252:100–9– 
3(b) and replace them with affirmative defense 
provisions. In this action, the EPA is only 
evaluating these provisions as they are currently 
found in the EPA-approved Oklahoma SIP. The 
EPA is not evaluating the July 16, 2010 SIP revision 
as part of this action. The EPA will address the July 
16, 2010 SIP revision in a later action. 



162 Petition at 37–38. 
163 Petition at 37–38. 
164 Petition at 38. 



exemptions from emission limitations 
during startup, shutdown, maintenance, 
and malfunctions (OAC 252:100–9–3(a) 
and OAC 252:100–9–3(b)).160 These 
provisions state that excess emissions 
during each of these types of events 
constitute violations of the applicable 
SIP emission limitations ‘‘unless the 
owner or operator of the facility has 
complied with the notification 
requirements,’’ which consist of a 
demonstration to the Director of the Air 
Quality Division that at least one of 
several criteria have been met. One 
example of the criteria includes a 
demonstration that the excess emissions 
resulted from ‘‘either malfunction or 
damage to the air pollution control or 
process equipment’’ or ‘‘scheduled 
maintenance.’’ The Petitioner argued 
that these provisions empower the 
director to excuse violations entirely 
and thereby preclude enforcement by 
the EPA or citizens. Specifically, if an 
owner or operator satisfies the director 
that the regulatory criteria under section 
3(b) have been met, then the language of 
section 3(a) creates an exemption for the 
source and strongly implies that the 
excess emissions are not a violation of 
the applicable SIP emission limitations. 
Therefore, the Petitioner argued that 
these provisions are inconsistent with 
the requirements of the CAA. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations, 
even where the exemption is only 
available at the exercise of a state 
official’s discretion. In accordance with 
sections 110(a)(2)(A) and 302(k), SIPs 
must contain ‘‘emission limitations’’ 
and those limitations must be 
continuous. Thus, any excess emissions 
above the level of the applicable SIP 
emission limitations must be considered 
a violation of such limitations, 
regardless of whether the state elects to 
exercise its enforcement discretion. SIP 
provisions that create exemptions such 
that the excess emissions during startup, 
shutdown, malfunctions, or 
maintenance are not violations of the 
applicable emission limitations are 
inconsistent with the fundamental 
requirements of the CAA. 



The provisions identified by the 
Petitioner state that excess emissions 
during SSM events constitute violations 
‘‘unless’’ the Director of the Air Quality 



Division provides an exemption. The 
EPA believes that OAC 252:100–9–3(a) 
and OAC 252:100–9–3(b) are 
impermissible, because they are 
unbounded director’s discretion 
provisions that purport to make a state 
official the unilateral arbiter of whether 
the excess emissions in a given event 
constitute a violation. The provisions 
authorize the state official to create 
exemptions from applicable SIP 
emission limitations on a case-by-case 
basis when such exemptions are 
impermissible in the first instance. 
These types of director’s discretion 
provisions undermine the purpose of 
emission limitations, and the reductions 
they are intended to achieve, thereby 
rendering them less enforceable by the 
EPA or through a citizen suit. The EPA 
believes that the inclusion of such a 
director’s discretion provision in OAC 
252:100–9–3(a) and OAC 252:100–9– 
3(b) is therefore a substantial 
inadequacy and renders these SIP 
provisions impermissible. 



The EPA further notes that the 
provision allowing exemptions for 
excess emissions that occur during 
scheduled maintenance is inconsistent 
with CAA requirements for the reason 
that maintenance is a normal mode of 
source operation, during which sources 
should be expected to meet applicable 
SIP emission limitations. Since the 1983 
SSM Guidance, the EPA has indicated 
its view that excess emissions that occur 
during maintenance should not be 
excused. Similarly, in the 1999 SSM 
Guidance, the EPA did not recommend 
any affirmative defense for excess 
emissions that occur during 
maintenance. In this action, the EPA is 
reiterating its view that the CAA does 
not permit exemptions or affirmative 
defenses for excess emissions that occur 
during such planned events. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to OAC 252:100– 
9–3(a) and OAC 252:100–9–3(b).161 The 
discretion created by these provisions 
allows for revisions of the applicable 
SIP emission limitations without 
meeting the applicable SIP revision 
requirements of the CAA, and it allows 
case-by-case exemptions from emission 
limitations when such exemptions are 
not permissible in the first instance. As 



a result, these provisions are 
inconsistent with the fundamental 
requirements of CAA sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). 
Therefore, the EPA is proposing to find 
that these provisions are substantially 
inadequate to meet CAA requirements 
and proposes to issue a SIP call with 
respect to these provisions. 



H. Affected States in EPA Region VII 



1. Iowa 



a. Petitioner’s Analysis 
The Petitioner first objected to a 



specific provision in the Iowa SIP that 
allows for automatic exemptions from 
otherwise applicable SIP emission 
limitations during periods of startup, 
shutdown, or cleaning of control 
equipment (Iowa Admin. Code r. 567– 
24.1(1)).162 The Petitioner noted that 
Iowa Admin. Code r. 567–24.1(1) 
provides that excess emissions from 
these periods are not violations of the 
emissions standard ‘‘if the startup, 
shutdown or cleaning is accomplished 
expeditiously and in a manner 
consistent with good practice for 
minimizing emissions.’’ The Petitioner 
argued that such exemptions are 
inconsistent with the requirements of 
the CAA and the EPA’s SSM Policy. The 
Petitioner argued that the CAA and the 
EPA’s interpretation of the CAA in the 
SSM Policy require that all such excess 
emissions be treated as violations. 



Second, the Petitioner objected to a 
provision that empowers the state to 
exercise enforcement discretion for 
violations of the otherwise applicable 
SIP emission limitations during 
malfunction periods (Iowa Admin. Code 
r. 567–24.1(4)).163 The Petitioner noted 
that this provision—which states that 
‘‘[d]etermination of any subsequent 
enforcement action will be made 
following review of [a] report’’ 
(emphasis added by Petitioner) 
submitted by the owner or operator of 
the source demonstrating certain 
conditions—could be interpreted to 
mean that ‘‘no enforcement is warranted 
at all, by anyone.’’ 164 The Petitioner 
argued that such an interpretation of 
this provision could preclude 
enforcement by the EPA or citizens, 
both for civil penalties and injunctive 
relief, and that the EPA’s interpretation 
of the CAA would forbid such a 
provision. The Petitioner thus requested 
that Iowa revise this provision to 
eliminate any confusion that a decision 
by Iowa state personnel not to enforce 
against a violation would in any way 
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165 Petition at 38–39. 
166 Petition at 39. 



foreclose enforcement by the EPA or 
citizens. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations. In 
accordance with the requirements of 
CAA section 110(a)(2)(A), SIPs must 
contain emission limitations and, in 
accordance with the definition of 
‘‘emission limitations’’ in CAA section 
302(k), such emission limitations must 
be continuous. Thus, any excess 
emissions above the level of the 
applicable emission limitation must be 
considered violations, whether or not 
the state elects to exercise its 
enforcement discretion. SIP provisions 
that create exemptions such that excess 
emissions during startup, shutdown, or 
control equipment cleaning are not 
violations are inconsistent with the 
fundamental requirements of the CAA 
with respect to emission limitations in 
SIPs. The first provision identified by 
the Petitioner explicitly states that 
excess emission during periods of 
startup, shutdown, and cleaning of 
control equipment ‘‘is not a violation,’’ 
contrary to the requirements of the 
CAA. The EPA believes that the 
inclusion of such an exemption from 
otherwise applicable SIP emission 
limitations in Iowa Admin. Code r. 567– 
24.1(1) is thus a substantial inadequacy 
and renders this specific SIP provision 
impermissible. 



The EPA notes that these exemptions 
are impermissible even though the state 
has imposed some factual limitations on 
their potential scope. In Iowa Admin. 
Code r. 567–24.1(1), the state has 
conditioned the exemption for excess 
emissions during periods of startup, 
shutdown, or cleaning of control 
equipment, requiring that such activities 
be ‘‘accomplished expeditiously and in 
a manner consistent with good practice 
for minimizing emissions.’’ Although 
this limitation on the scope of the 
exemptions is a helpful feature, the core 
problem remains that the provision 
provides impermissible exemptions 
from the otherwise applicable SIP 
emission limitations by defining the 
excess emission as ‘‘not a violation.’’ 
Such provisions are impermissible 
under the CAA because the state has 
effectively negated the ability of the 
EPA or through a citizen suit to enforce 
against those violations. 



However, the EPA disagrees with 
Petitioner that Iowa Admin. Code r. 
567–24.1(4) is impermissible under the 
CAA. The EPA believes that this 
provision is permissible because it 
defines parameters for the exercise of 
enforcement discretion by state 



personnel for violations of emission 
limitations during malfunctions. 
According to the EPA’s SSM Policy 
interpreting the CAA, as discussed in 
section IX.A of this notice, a state has 
authority to have a SIP provision that 
pertains to the exercise of enforcement 
discretion concerning actions taken by 
state personnel. The provision at issue 
clearly states that any excess emission 
during malfunction ‘‘is a violation.’’ The 
rule also delineates factors that will be 
considered by state personnel in 
determining whether to pursue 
enforcement for those regulatory 
violations that are due to excess 
emissions during malfunctions. The 
listing of these factors does not alter the 
statement that excess emissions are 
violations under the Iowa regulations. 
The provisions that describe the factors 
to be considered by state personnel only 
require that the state personnel consider 
such factors. The regulations do not 
state or imply that if a source makes an 
appropriate showing of meeting the 
factors, it is exempt from penalties or 
injunctive relief. The provision does not 
state or imply that any other entity, 
including the EPA or a member of the 
public, is precluded from taking an 
enforcement action if the state exercises 
its discretion not to enforce violations of 
the emission limitations during 
malfunctions. Iowa Admin. Code r. 567– 
24.1(4) expressly identifies excess 
emissions described in the rule as 
violations and allows for the exercise of 
enforcement discretion in addressing 
malfunctions. This is consistent with 
the CAA and the EPA’s SSM Policy and 
therefore does not render the SIP 
provision substantially inadequate. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to Iowa Admin. 
Code. R. 567–24.1(1). The EPA believes 
that this provision allows for 
exemptions from the otherwise 
applicable SIP emission limitations, and 
that such exemptions are inconsistent 
with the fundamental requirements of 
the CAA with respect to emission 
limitations in SIPs as required by 
sections 110(a)(2)(A), 110(a)(2)(C), and 
302(k). For this reason, the EPA is 
proposing to find that Iowa Admin. 
Code. R. 567–24.1(1) is substantially 
inadequate to meet CAA requirements 
and thus proposing to issue a SIP call 
with respect to this provision. 



The EPA proposes to deny the 
Petition with respect to Iowa Admin. 
Code r. 567–24.1(4). The EPA believes 
that the provision is on its face clearly 
applicable only to Iowa state 
enforcement personnel and that the 
provision could not reasonably be read 



by a court to foreclose enforcement by 
the EPA or through a citizen suit where 
Iowa state personnel elect to exercise 
enforcement discretion. The EPA 
solicits comments on this issue, in 
particular from the State of Iowa, to 
assure that there is no misunderstanding 
with respect to the correct interpretation 
of Iowa Admin. Code r. 567–24.1(4). 



2. Kansas 



a. Petitioner’s Analysis 
The Petitioner objected to three 



provisions in the Kansas SIP that allow 
for exemptions for excess emissions 
during malfunctions and necessary 
repairs (K.A.R. § 28–19–11(A)), 
scheduled maintenance (K.A.R. § 28– 
19–11(B)), and certain routine modes of 
operation (K.A.R. § 28–19–11(C)).165 
The Petitioner objected because all three 
of these provisions ‘‘state that excess 
emissions are not violations (or are 
permitted),’’ 166 contrary to the 
fundamental requirement of the CAA 
that all excess emissions be considered 
violations. The Petitioner argued that all 
three of these provisions would thus 
appear impermissibly to preclude 
enforcement by the EPA or citizens for 
the excess emissions that would 
otherwise be violations. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations, 
whether automatic or through the 
exercise of a state official’s discretion. In 
accordance with the requirements of 
CAA section 110(a)(2)(A), SIPs must 
contain emission limitations and, in 
accordance with the definition of 
‘‘emission limitations’’ in CAA section 
302(k), such emission limitations must 
be continuous. Thus, any excess 
emissions above the level of the 
applicable emission limitation must be 
considered violations, whether or not 
the state elects to exercise its 
enforcement discretion. SIP provisions 
that create exemptions such that the 
excess emissions during malfunctions, 
necessary repairs, and routine modes of 
operation are not violations of the 
applicable emission limitations are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs. Two of the 
provisions identified by the Petitioner 
explicitly state that excess emissions 
under certain circumstances will ‘‘not 
be deemed violations,’’ which is 
contrary to the requirements of the 
CAA. The EPA believes that the 
inclusion of such exemptions from the 
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emission limitations in K.A.R. § 28–19– 
11(A) and the first part of K.A.R. § 28– 
19–11(C) is thus a substantial 
inadequacy and renders these specific 
SIP provisions impermissible. 



The EPA notes that these exemptions 
are impermissible even though the state 
has imposed some factual and temporal 
limitations on their potential scope. For 
example, in K.A.R. § 28–19–11(A), the 
state has specified that excess emissions 
during malfunctions or necessary 
repairs ‘‘shall not be deemed violations 
provided that: (1) The person 
responsible * * * notifies the 
department of the occurrence and 
nature of such malfunctions, 
breakdowns, or repairs, in writing, 
within ten (10) days of noted 
occurrence.’’ Similarly, in the first part 
of K.A.R. § 28–19–11(C) with respect to 
‘‘[e]xcessive contaminant emission from 
fuel burning equipment used for 
indirect heating purposes resulting from 
fuel or load changes, start up, soot 
blowing, cleaning of fires, and rapping 
of precipitators,’’ the state has made the 
exemption available only in such events 
that ‘‘do not exceed a period or periods 
aggregating more than five (5) minutes 
during any consecutive one (1) hour 
period.’’ Although these extra 
limitations on the scope of the 
exemptions are helpful features, the 
core problem remains that both of the 
provisions provide impermissible 
exemptions from the emission 
limitations by defining the excess 
emissions as non-violations. 



The EPA believes that both K.A.R. 
§ 28–19–11(B) and the second part of 
K.A.R. § 28–19–11(C) are impermissible 
as unbounded director’s discretion 
provisions that purport to make a state 
official the unilateral arbiter of whether 
the excess emissions in a given event 
constitute a violation. In the case of 
K.A.R. § 28–19–11(B), the provision 
authorizes a state official unilaterally to 
grant ‘‘prior approval’’ to permit 
‘‘[e]missions in excess of the limitations 
specified in these emission control 
regulations resulting from scheduled 
maintenance of control equipment and 
appurtenances.’’ The provision vests the 
state official with unilateral power to 
grant an exemption from the otherwise 
applicable emission limitation, without 
any public process at the state or federal 
level. By deciding that an exceedance of 
the emission limitation is ‘‘permitted,’’ 
exercise of this discretion could 
preclude enforcement by the EPA or 
through a citizen suit. K.A.R. § 28–19– 
11(B) does contain a requirement that 
the source establish that it was not 
possible for the scheduled maintenance 
to occur during periods of shutdown but 
nevertheless empowers the state official 



to create an exemption from the 
emission limitation, and such an 
exemption is impermissible in the first 
instance. Such a director’s discretion 
provision undermines the emission 
limitations in the SIP, and the emissions 
reductions they are intended to achieve, 
and renders them less enforceable by 
the EPA or through a citizen suit. 



Similarly, the EPA believes that the 
second part of K.A.R. § 28–19–11(C) is 
impermissible because it allows a state 
official unilaterally to ‘‘authorize, upon 
request of the operator, an adjusted time 
schedule for permitting * * * excessive 
emissions’’ if the source can 
demonstrate that the period of ‘‘fuel or 
load changes, start up, soot blowing, 
cleaning of fires, and rapping of 
precipitators’’ is required to extend 
longer than the five minutes during a 
consecutive one-hour period allowed by 
the first part of K.A.R. § 28–19–11(C). 
Because the K.A.R. § 28–19–11(C) grant 
of an automatic exemption of excess 
emissions during these events is 
impermissible in the first instance, the 
provision’s authorization of the state 
official to extend the period of 
exemption for an even longer period 
upon request from a source is also 
impermissible. Moreover, the provision 
permits the state official to extend the 
time period of exemption without any 
additional public process at the state or 
federal level. This discretion authorizes 
the creation of an extended exemption 
on a case-by-case basis, where the 
exemption is not permissible in the first 
instance. Thus, this provision 
undermines the SIP emission 
limitations, and the emissions 
reductions they are intended to achieve, 
and renders them less enforceable by 
the EPA or through a citizen suit. The 
EPA believes that the inclusion of 
director’s discretion provisions in 
K.A.R. § 28–19–11(B) and K.A.R. § 28– 
19–11(C) is thus a substantial 
inadequacy and renders these specific 
SIP provisions impermissible for this 
reason. 



The EPA notes that K.A.R. § 28–19– 
11(C) does condition the state official’s 
authorization of an extended time 
period in which excess emissions are 
not considered violations upon a source 
limiting ‘‘visible emissions’’ to not 
exceed 60 percent opacity. The CAA 
does, as discussed in section VII.A of 
this notice, permit states to develop 
alternative emission limitations or other 
forms of enforceable control measures or 
techniques that apply during startup or 
shutdown. The EPA believes that 
emission limitations in SIPs should 
generally be developed in the first 
instance to account for the types of 
normal operation outlined in K.A.R. 



§ 28–19–11(C), such as cleaning and 
soot blowing. K.A.R. § 28–19–11(C) does 
not appear to comply with the Act’s 
requirements as interpreted in the EPA’s 
SSM Policy in a number of respects. The 
provision’s exemptions apply to all SIP 
emission limitations, and the alternative 
limitation in K.A.R. § 28–19–11(C) 
restricts only visible emissions and 
thus, at best, is an alternative emission 
limitation only for particulate matter. In 
addition, such alternative emission 
limitations must be developed in 
consultation with the EPA and must be 
narrowly drawn to apply to small 
groups of sources using specific types of 
control strategy. To the extent that the 
requirement limiting the opacity of 
visible emissions during periods of fuel 
or load changes, start up, soot blowing, 
cleaning of fires, and rapping of 
precipitators in K.A.R. § 28–19–11(C) 
was intended to function as an 
alternative emission limitation rather 
than as an exemption granted at the 
state official’s discretion from the 
otherwise applicable SIP emission 
limitations, the terms of the alternative 
limitation are substantially inadequate 
and do not render this specific SIP 
provision permissible under the CAA. 



With respect to the Petitioner’s 
concern that the challenged exemptions 
preclude enforcement by the EPA or 
citizens, the EPA agrees that this is one 
of the critical reasons why such 
provisions are impermissible under the 
CAA. By having SIP provisions that 
automatically exempt or allow state 
officials to define what would otherwise 
be violations of the applicable SIP 
emission limitations as non-violations, 
the state has effectively negated the 
ability of the EPA or the public to 
enforce against those violations. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to K.A.R. § 28–19– 
11(A) and the first part of K.A.R. § 28– 
19–11(C). The EPA believes that both of 
these provisions allow for automatic 
exemptions from the otherwise 
applicable emission limitations, and 
that such outright exemptions are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs as required 
by sections 110(a)(2)(A), 110(a)(2)(C), 
and 302(k). In addition, by creating 
these impermissible exemptions, the 
state has defined violations in a way 
that would interfere with effective 
enforcement by the EPA and citizens for 
excess emissions during these events as 
provided in CAA sections 113 and 304. 



The EPA also proposes to grant the 
Petition with respect to K.A.R. § 28–19– 
11(B) and the second part of K.A.R. 



VerDate Mar<15>2010 17:05 Feb 21, 2013 Jkt 229001 PO 00000 Frm 00068 Fmt 4701 Sfmt 4702 E:\FR\FM\22FEP3.SGM 22FEP3sr
ob



in
so



n 
on



 D
S



K
4S



P
T



V
N



1P
R



O
D



 w
ith



 P
R



O
P



O
S



A
LS



3











12527 Federal Register / Vol. 78, No. 36 / Friday, February 22, 2013 / Proposed Rules 



167 Petition at 49–50. 
168 The EPA notes that the Petitioner also 



identified additional provisions Mo. Code Regs. 
Ann. tit 10, § 10–6.200(3)(E)(1), Mo. Code Regs. 
Ann. tit 10, § 10–6.200(3)(E)(3)(C)(I), Mo. Code 
Regs. Ann. tit 10, § 10–6.200(3)(E)(4)(B), Mo. Code 
Regs. Ann. tit 10, § 10–6.200(3)(E)(5)(E), Mo. Code 
Regs. Ann. tit 10, § 10–6.200(3)(E)(6)(F), Mo. Code 
Regs. Ann. tit 10, § 10–6.200(3)(E)(7)(E), Mo. Code 
Regs. Ann. tit 10, § 10–6.200(3)(E)(11)(C), which 
provide for exemptions to HMIWIs, that it alleged 
are inconsistent with the CAA and the EPA’s SSM 
Policy. However, the Petitioner did not request that 
the EPA address these provisions in its remedy 
request, and thus the EPA is not addressing these 
provisions in this action. (This is in contrast to the 
case of a similar HMIWI provision in Nebraska for 
which the Petition did specifically make such a 
request.) The EPA further notes that the provisions 
enumerated above are not part of Missouri’s SIP but 
were approved as part of the separate state plan to 
meet the applicable emissions guidelines under 
CAA § 111(d) and 40 CFR Part 60. Therefore, a SIP 
call is not appropriate. The EPA may elect to 
evaluate these provisions in a later action. 169 Petition at 50. 



§ 28–19–11(C). The EPA believes both 
allow for exemptions from otherwise 
applicable emission limitations through 
a state official’s unilateral exercise of 
discretionary authority that is 
insufficiently bounded and includes no 
additional public process at the state or 
federal level. Such provisions are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
SIPs and SIP revisions. Moreover, the 
requirement that visible emissions not 
exceed 60-percent opacity during the 
periods of operation specified in K.A.R. 
§ 28–19–11(C) is not a permissible 
alternative emission limitation under 
the EPA’s SSM Policy interpreting the 
CAA. 



For these reasons, the EPA is 
proposing to find that K.A.R. § 28–19– 
11(A), K.A.R. § 28–19–11(B), and K.A.R. 
§ 28–19–11(C) are substantially 
inadequate to meet CAA requirements 
and thus is proposing to issue a SIP call 
with respect to these provisions. 



3. Missouri 



a. Petitioner’s Analysis 
The Petitioner objected to two 



provisions in the Missouri SIP that 
could be interpreted to provide 
discretionary exemptions.167 168 The first 
provides exemptions for visible 
emissions exceeding otherwise 
applicable SIP opacity limitations (Mo. 
Code Regs. Ann. tit 10, § 10– 
6.220(3)(C)). The second provides 
authorization to state personnel to 
decide whether excess emissions 
‘‘warrant enforcement action’’ where a 
source submits information to the state 
showing that such emissions were ‘‘the 
consequence of a malfunction, start-up 
or shutdown.’’ (Mo. Code Regs. Ann. tit 
10, § 10–6.050(3)(C)). The Petitioner 
argued that Mo. Code Regs. Ann. tit 10, 
§ 10–6.050(3)(C) ‘‘clearly gives the 



director the authority to decide whether 
excess emissions occurred during a 
malfunction, start-up, or shutdown, and 
whether they ‘warrant enforcement 
action.’ ’’ 169 According to the Petitioner, 
the provision could be interpreted to 
decide that enforcement is not 
warranted by anybody, which could 
preclude action by the EPA and citizens 
for both civil penalties and injunctive 
relief, and such an interpretation is 
inconsistent with the CAA and the 
EPA’s SSM policy interpreting the CAA. 
Similarly, the Petitioner argued that Mo. 
Code Regs. Ann. tit 10, § 10–6.220(3)(C) 
could be construed to empower the 
director to preclude enforcement by the 
EPA and citizens. The Petitioner noted 
that the CAA and the EPA’s SSM policy 
forbid such provisions if they would 
purport to preclude enforcement by the 
EPA or citizens. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations, 
whether automatic or through the 
exercise of a state official’s discretion. In 
accordance with the requirements of 
section 110(a)(2)(A), SIPs must contain 
emission limitations and, in accordance 
with the definition of ‘‘emission 
limitations’’ in CAA section 302(k), 
such emission limitations must be 
continuous. Thus, any excess emissions 
above the level of the applicable 
emission limitations must be considered 
violations, whether or not the state 
elects to exercise its enforcement 
discretion. 



The EPA believes that Mo. Code Regs. 
Ann. tit 10, § 10–6.220(3)(C) is 
impermissible as an insufficiently 
bounded director’s discretion provision. 
The provision states that ‘‘[v]isible 
emissions over the limitations * * * of 
this rule are in violation of this rule 
unless the director determines that the 
excess emissions do not warrant 
enforcement action based on data 
submitted’’ by sources regarding startup, 
shutdown, and malfunction events. This 
provision could be read to mean that 
once the state official has determined 
that excess visible emissions do not 
warrant enforcement action, those 
excess emissions are not violations. 
Such an interpretation would make the 
state official the unilateral arbiter of 
whether the excess emissions in a given 
event constitute a violation, which 
could preclude enforcement by the EPA 
or the public who might disagree about 
whether enforcement action is 
warranted. Most importantly, however, 
the provision may be read to authorize 



the state official to create an exemption 
from the emission limitation, and such 
an exemption is impermissible in the 
first instance. The EPA believes that the 
inclusion of an insufficiently bounded 
director’s discretion provision in Mo. 
Code Regs. Ann. tit 10, § 10–6.220(3)(C) 
is thus a substantial inadequacy and 
renders this specific SIP provision 
impermissible for this reason. 



The EPA believes that Mo. Code Regs. 
Ann. tit 10, § 10–6.050(3)(C) is 
permissible because it defines 
parameters for the exercise of 
enforcement discretion by state 
personnel for violations of emission 
limitations. According to the EPA’s SSM 
Policy, as discussed in section IX.A of 
this notice, a state has authority to have 
a SIP provision that pertains to the 
exercise of enforcement discretion 
concerning actions taken by state 
personnel. The provision only 
maintains that state enforcement 
personnel ‘‘shall consider’’ certain 
factors in determining whether to take 
an enforcement action under the state 
statutory enforcement provisions. The 
regulations do not state or imply that if 
a source makes an appropriate showing 
it is exempt from penalties or injunctive 
relief. The provisions that describe the 
factors to be considered by a state 
official only state that the official will 
consider such factors. The provision 
does not state or imply that any other 
entity, including the EPA or a member 
of the public, is precluded from taking 
an enforcement action if the state 
exercises its discretion not to pursue 
enforcement. The EPA believes that Mo. 
Code Regs. Ann. tit 10, § 10–6.050(3)(C) 
is consistent with the CAA and the 
EPA’s SSM Policy and therefore does 
not render the SIP provision 
substantially inadequate. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to Mo. Code Regs. 
Ann. tit 10, § 10–6.220(3)(C). The EPA 
believes that this provision could be 
read to allow for exemptions from the 
otherwise applicable SIP emission 
limitations through a state official’s 
unilateral exercise of discretionary 
authority that is insufficiently bounded 
and includes no additional public 
process at the state or federal level. 
Such a provision is inconsistent with 
the fundamental requirements of the 
CAA with respect to SIPs as required by 
sections 110(a)(2)(A), 110(a)(2)(C), and 
302(k). For these reasons, the EPA is 
proposing to find Mo. Code Regs. Ann. 
tit 10, § 10–6.220(3)(C) is substantially 
inadequate to meet CAA requirements 
and thus is proposing to issue a SIP call 
with respect to this provision. 
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170 Petition at 51. 
171 Petition at 51. 



172 Petition at 51–52. 
173 Petition at 52. 



The EPA proposes to deny the 
Petition with respect to Mo. Code Regs. 
Ann. tit 10, § 10–6.050(3)(C). The EPA 
believes that the provision is on its face 
clearly applicable only to Missouri state 
enforcement personnel and that the 
provision could not reasonably be read 
by a court to foreclose enforcement by 
the EPA or through a citizen suit where 
Missouri state personnel elect to 
exercise enforcement discretion. The 
EPA solicits comments on this issue, in 
particular from the State of Missouri, to 
assure that there is no misunderstanding 
with respect to the correct interpretation 
of Mo. Code Regs. Ann. tit 10, § 10– 
6.050(3)(C). 



4. Nebraska 



a. Petitioner’s Analysis 
The Petitioner objected to two 



provisions in the Nebraska SIP.170 First, 
the Petitioner objected to a generally 
applicable provision that provides 
authorization to state personnel to 
decide whether excess emissions 
‘‘warrant enforcement action’’ where a 
source submits information to the state 
showing that such emissions were ‘‘the 
result of a malfunction, start-up or 
shutdown’’ (Neb. Admin. Code Title 129 
§ 11–35.001). The Petitioner argued that 
this provision ‘‘clearly gives the Director 
the authority to decide whether excess 
emission occurred during a 
malfunction, startup or shutdown, and 
whether they ‘warrant enforcement 
action.’ ’’ 171 According to the Petitioner, 
the provision could be interpreted to 
give a state official the authority to 
decide that enforcement is not 
warranted by anybody, which could 
preclude action by the EPA and citizens 
for both civil penalties and injunctive 
relief, and such an interpretation is 
inconsistent with the CAA and the 
EPA’s SSM policy interpreting the CAA. 
The Petitioner thus requested that 
Nebraska revise the provision to 
eliminate any confusion that a decision 
by state personnel not to enforce against 
a violation would in any way foreclose 
enforcement by the EPA or citizens. 



Second, the Petitioner objected to a 
specific provision in Nebraska state law 
that contains exemptions for excess 
emissions at HMIWI during startup, 
shutdown, and malfunction (Neb. 
Admin. Code Title 129 § 18–004.02). 
The Petitioner requested that these 
exemptions be removed entirely from 
Nebraska’s SIP. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 



applicable SIP emission limitations, 
whether automatic or through the 
exercise of a state official’s discretion. In 
accordance with the requirements of 
CAA section 110(a)(2)(A), SIPs must 
contain emission limitations and, in 
accordance with the definition of 
‘‘emission limitations’’ in CAA section 
302(k), such emission limitations must 
be continuous. Thus, any excess 
emissions above the level of the 
applicable emission limitations must be 
considered violations, whether or not 
the state elects to exercise its 
enforcement discretion. 



The EPA believes that Neb. Admin. 
Code Title 129 § 11–35.001 is 
permissible because it defines 
parameters for the exercise of 
enforcement discretion by state 
personnel for violations of emission 
limitations. According to the EPA’s SSM 
Policy, as discussed in section IX.A of 
this notice, a state has authority to have 
a SIP provision that pertains to the 
exercise enforcement discretion 
concerning actions taken by state 
personnel. The provision in question 
maintains that state enforcement 
personnel ‘‘shall consider’’ certain 
factors in determining whether to take 
an enforcement action under the state 
statutory enforcement provisions. The 
regulation does not expressly or 
implicitly place any limits on the state 
personnel’s ability to exercise 
discretion, and the enforcement 
discretion provided by this regulation is 
not an exemption to the SIP emission 
limitations. The provision does not state 
or imply that any other entity, including 
the EPA or a member of the public, is 
precluded from taking enforcement 
action if the state exercises its discretion 
not to pursue enforcement. The EPA 
believes that Neb. Admin. Code Title 
129 § 11–35.001 is consistent with the 
CAA and the EPA’s SSM Policy and 
therefore does not render the SIP 
substantially inadequate. 



The EPA disagrees that the provisions 
providing exemptions for HMIWI must 
be removed from the SIP. Nebraska 
Admin. Code Title 129 § 18–004.02 was 
not approved into Nebraska’s SIP, but 
rather it was approved as part of the 
separate state plan to meet the 
applicable emissions guidelines under 
CAA § 111(d) and 40 CFR Part 60. 
Because that rule is not in the Nebraska 
SIP is not related to any provisions in 
the SIP, it does not represent an 
inadequacy in the SIP. 



c. The EPA’s Proposal 
The EPA proposes to deny the 



Petition with respect to Neb. Admin. 
Code Title 129 § 11–35.001. The EPA 
believes that this provision is on its face 



clearly applicable only to Nebraska state 
enforcement personnel and that the 
provision could not reasonably be read 
by a court to foreclose enforcement by 
the EPA or through a citizen suit where 
personnel from Nebraska elect to 
exercise enforcement discretion. The 
EPA solicits comments on this issue, in 
particular from the State of Nebraska, to 
assure that there is no misunderstanding 
with respect to the correct interpretation 
of this provision. 



The EPA proposes to deny the 
Petition with respect to Neb. Admin. 
Code Title 129 § 18–004.02. This 
regulation is not part of the Nebraska 
SIP and thus cannot represent an 
inadequacy in the SIP. 



5. Nebraska: Lincoln-Lancaster 



a. Petitioner’s Analysis 
The Petitioner objected to a generally 



applicable provision in the Lincoln- 
Lancaster County Air Pollution Control 
Program (Art. 2 § 35), which governs the 
Lincoln-Lancaster County Air Pollution 
Control District of Nebraska, that is 
parallel ‘‘in all aspects pertinent to this 
analysis’’ to Neb. Admin. Code Title 129 
§ 11–35.001.172 The Lincoln-Lancaster 
County provision provides 
authorization to local personnel to 
decide whether excess emissions 
‘warrant enforcement action’’ where a 
source submits information to the 
county showing that such emissions 
were ‘‘the result of a malfunction, start- 
up or shutdown.’’ The Petitioner argued 
that this provision ‘‘clearly gives the 
Director the authority to decide whether 
excess emission occurred during a 
malfunction, startup or shutdown, and 
whether they ’warrant enforcement 
action.’ ’’ 173 According to the Petitioner, 
the provision could be interpreted to 
decide that enforcement is not 
warranted by anybody, which could 
preclude action by the EPA and citizens 
for both civil penalties and injunctive 
relief, and such an interpretation is 
inconsistent with the CAA and the 
EPA’s SSM Policy interpreting the CAA. 
The Petitioner thus requested that 
Nebraska or Lincoln-Lancaster County 
revise the provision to eliminate any 
confusion that a decision by local 
personnel not to enforce against a 
violation would in any way foreclose 
enforcement by the EPA or citizens. 



b. The EPA’s Evaluation 
The EPA agrees that the CAA does not 



allow for exemptions from otherwise 
applicable SIP emission limitations, 
whether automatic or through the 
exercise of a state official’s discretion. In 
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174 Petition at 25–27. 
175 Id. at 25. 
176 See, 5 Colo. Code Regs § 1001–2(II.E.1.j). 



177 See, ‘‘Approval and Disapproval and 
Promulgation of Colorado Affirmative Defense 
Provisions for Startup and Shutdown,’’ 71 FR 8958 
(Feb. 22, 2006). 



accordance with the requirements of 
CAA section 110(a)(2)(A), SIPs must 
contain emission limitations and, in 
accordance with the definition of 
‘‘emission limitations’’ in CAA section 
302(k), such emission limitations must 
be continuous. Thus, any excess 
emissions above the level of the 
applicable emission limitations must be 
considered violations, whether or not 
the state elects to exercise its 
enforcement discretion. 



The EPA believes that Lincoln- 
Lancaster County Air Pollution Control 
Program, Art. 2 § 35 is permissible 
because it defines parameters for the 
exercise of enforcement discretion by 
local personnel for violations of 
emission limitations. According to the 
EPA’s SSM Policy, as discussed in 
section IX.A of this notice, a state has 
authority to have a SIP provision that 
pertains to the exercise enforcement 
discretion concerning actions taken by 
state personnel. The provision in 
question maintains that local 
enforcement personnel ‘‘shall consider’’ 
certain factors in determining whether 
to take an enforcement action under the 
local statutory enforcement provisions. 
The regulation does not expressly or 
implicitly place any limits on the local 
personnel’s ability to exercise 
discretion, and the enforcement 
discretion provided by the regulation is 
not an exemption to the SIP emission 
limitations. The provision does not state 
or imply that any other entity, including 
the EPA or a member of the public, is 
precluded from taking enforcement 
action if the county exercises its 
discretion not to pursue enforcement. 
The EPA believes that Lincoln-Lancaster 
County Air Pollution Control Program, 
Art. 2 § 35 is consistent with the CAA 
and EPA’s SSM Policy and therefore 
does not render the SIP substantially 
inadequate. 



c. The EPA’s Proposal 
The EPA proposes to deny the 



Petition with respect to Lincoln- 
Lancaster County Air Pollution Control 
Program, Art. 2 § 35. The EPA believes 
that this provision is on its face clearly 
applicable only to Lincoln-Lancaster 
County enforcement personnel and that 
the provision could not reasonably be 
read by a court to foreclose enforcement 
by the EPA or through a citizen suit 
where personnel from Lincoln-Lancaster 
County elect to exercise enforcement 
discretion. The EPA solicits comments 
on this issue, in particular from the 
State of Nebraska and from the Lincoln- 
Lancaster County Air Pollution Control 
Program, to assure that there is no 
misunderstanding with respect to the 
correct interpretation of this provision. 



I. Affected States in EPA Region VIII 



1. Colorado 



a. Petitioner’s Analysis 
The Petitioner objected to two 



affirmative defense provisions in the 
Colorado SIP that provide for 
affirmative defenses to qualifying 
sources during malfunctions (5 Colo. 
Code Regs § 1001–2(II.E)) and during 
periods of startup and shutdown (5 
Colo. Code Regs § 1001–2(II.J)).174 The 
Petitioner acknowledged that this state 
has correctly revised its SIP in 
important ways in order to be consistent 
with CAA requirements, as interpreted 
in the EPA’s SSM Policy, including 
providing affirmative defense provisions 
that are limited to monetary penalties, 
that do not apply in actions to enforce 
federal standards such as NSPS or 
NESHAP approved into the SIP, and 
that meet ‘‘almost word for word’’ the 
recommendations of the 1999 SSM 
Guidance. Nevertheless, the Petitioner 
had two concerns with these SIP 
provisions. 



First, the Petitioner objected to both of 
these provisions based on its assertion 
that the CAA allows no affirmative 
defense provisions in SIPs. Second, the 
Petitioner asserted that even if 
affirmative defense provisions were 
permissible under the CAA, the state 
had properly followed EPA guidance in 
the affirmative defense provision 
applicable to startup and shutdown 
events but failed to do so in the 
affirmative defense provision applicable 
to malfunctions. Specifically, the 
Petitioner argued that the EPA’s own 
guidance for affirmative defenses 
recommended that they ‘‘are not 
appropriate where a single source or a 
small group of sources has the potential 
to cause an exceedance of the NAAQS 
or PSD increments.’’ 175 Instead, the 
state’s affirmative defense for 
malfunction events is potentially 
available to any source, if it can 
establish that the excess emissions 
during the event did not result in 
exceedances of ambient air quality 
standards that could be attributed to the 
source.176 The Petitioner objected to this 
as not merely inconsistent with the 
EPA’s 1999 SSM Guidance but an 
approach ‘‘that does not have the same 
deterrent effect’’ on sources and that 
would not have the same effects on 
sources to assure that they comply at all 
times in order to avoid violations. As a 
practical matter, the Petitioner also 
argued that including this element to 
the affirmative defense could ‘‘mire 



enforcement proceedings in the 
question of whether or not the NAAQS 
or PSD increments were exceeded as a 
matter of fact.’’ 



b. The EPA’s Evaluation 



The EPA disagrees with the 
Petitioner’s contention that no 
affirmative defense provisions are 
permissible in SIPs under the CAA. As 
explained in more detail in section IV.B 
of this notice, the EPA interprets the 
CAA to allow affirmative defense 
provisions for malfunctions. So long as 
these provisions are narrowly drawn 
and consistent with the CAA, as 
recommended in the EPA’s guidance for 
affirmative defense provisions in SIPs, 
the EPA believes that states may elect to 
have affirmative defense provisions for 
malfunctions. However, based on 
evaluation of the legal and factual basis 
for affirmative defenses in SIPs, the EPA 
now believes that affirmative defense 
provisions are not appropriate in the 
case of planned source actions, such as 
startup and shutdown, because sources 
should be expected to comply with 
applicable emission limitations during 
those normal planned and predicted 
modes of source operation. Again, as 
explained in section IV.B of this notice, 
the EPA is changing its interpretation 
with respect to affirmative defenses for 
startup and shutdown. The EPA 
acknowledges that at the time of its 
approval of 5 Colo. Code Regs § 1001– 
2(II.J) into the SIP in 2006, the state had 
complied with the EPA’s then- 
applicable interpretation of the CAA 
and had worked with the EPA to 
develop that provision.177 However, 
based on further consideration of this 
issue prompted by the Petition, the EPA 
is revising its SSM Policy to interpret 
the CAA to allow affirmative defenses 
only in the case of events that are 
beyond the control of the source, i.e., 
malfunctions. 



With respect to the Petitioner’s 
second concern, the EPA disagrees that 
the state’s inclusion of an affirmative 
defense available to all sources, 
including single sources or groups of 
sources with the ‘‘potential’’ to cause 
exceedances of the NAAQS or PSD 
increments, renders the provision 
inconsistent with the CAA. The EPA’s 
recommendations for appropriate 
criteria for affirmative defenses in the 
SSM Policy are guidance, and as 
guidance, the EPA believes that there 
can be facts and circumstances in which 
a state may elect to develop a SIP 
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178 Petition at 50–51. 
179 Id. at 51. 



180 See, Montana Admin. R 17.8.334(1). 
181 The EPA notes that the state has elected to 



control fluoride emissions as a means of addressing 
particulate matter from the affected sources. 



provision with somewhat different 
criteria, so long as they still meet the 
same statutory objectives. Conditioning 
the affirmative defense on a factual 
showing that there was no actual 
violation of air standards attributable to 
the excess emissions during the 
malfunction is an acceptable alternative 
means to the same end. For example, 
instead of providing no affirmative 
defense to sources with this ‘‘potential’’ 
for these impacts on air quality, the state 
could provide the affirmative defense to 
sources on the condition that the source 
must be able to demonstrate that the 
excess emissions did not have these 
impacts. The EPA considers this an 
appropriate means to the same end of 
providing the affirmative defense to 
sources in a way that provides relief 
from monetary penalties for events that 
were beyond their control, at the same 
time providing incentive to the source 
to prevent the violation and to take all 
practicable steps to minimize the 
impacts of the violation in order to 
qualify for the relief from penalties. As 
described in more detail in section VII.B 
of this notice, the EPA is revising its 
recommendations for affirmative 
defense provisions for malfunctions 
with respect to this specific point in this 
proposal. 



Finally, the EPA understands the 
Petitioner’s concern about enforcement 
proceedings becoming ‘‘mired’’ in 
various questions of fact that must be 
established in an enforcement action. 
However, the EPA notes that all 
enforcement proceedings turn upon 
important questions of fact that must be 
proven, including facts necessary to 
establish whether there was a violation, 
the extent of the violation, and whether 
there are extenuating circumstances that 
should be taken into consideration in 
the assessment of monetary penalties or 
injunctive relief for the violation. 
Indeed, the statutory factors that 
Congress provided for the assessment of 
penalties in CAA section 113(e) 
explicitly include ‘‘the seriousness of 
the violation,’’ which would encompass 
the extent and severity of the 
environmental impact of the violation. 
Thus, the EPA does not agree that it is 
unreasonable to include an affirmative 
defense element that pertains to 
whether or not the excess emissions in 
question caused a violation of the 
NAAQS or PSD increments. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to 5 Colo. Code 
Regs § 1001–2(II.J) because it provides 
an affirmative defense for violations due 
to excess emissions applicable during 
startup and shutdown events, contrary 



to the EPA’s current interpretation of 
the CAA. The EPA believes that this 
provision allows for an affirmative 
defense that is inconsistent with the 
fundamental requirements of CAA 
sections 110(a)(2)(A), 110(a)(2)(C), and 
302(k). In addition, this provision is 
inconsistent with the requirements of 
CAA sections 113 and 304. For these 
reasons, the EPA is proposing to find 
that this provision is substantially 
inadequate to meet CAA requirements 
and proposes to issue a SIP call with 
respect to this provision. 



The EPA proposes to deny the 
Petition with respect to 5 Colo. Code 
Regs § 1001–2(II.E), because this 
provision includes an affirmative 
defense applicable to malfunction 
events that is consistent with the 
requirements of the CAA, as interpreted 
by the EPA in the SSM Policy. In 
particular, the EPA denies the Petition 
with respect to the claim that this 
provision is inconsistent with the CAA 
because it is available to sources or 
groups of sources that might have the 
potential to cause violations of the 
NAAQS or PSD increments. The EPA 
believes that an acceptable alternative 
approach is to require the source to 
establish, as an element of the 
affirmative defense, that the excess 
emissions in question did not cause 
such impacts. Accordingly, the EPA is 
proposing to find that this provision is 
consistent with CAA requirements and 
thus declining to make a finding of 
substantial inadequacy with respect to 
this provision. 



2. Montana 



a. Petitioner’s Analysis 



The Petitioner objected to an 
exemption from otherwise applicable 
emission limitations for aluminum 
plants during startup and shutdown 
(Montana Admin. R 17.8.334).178 The 
Petitioner argued that an automatic 
exemption for emissions during startup 
and shutdown events is inconsistent 
with the CAA and the EPA’s 
interpretation of the CAA in the SSM 
Policy. In addition, the Petitioner 
argued that these exemptions also could 
not qualify as source-specific alternative 
limits applicable during startup and 
shutdown because there ‘‘is nothing to 
indicate that the State addressed the 
feasibility of control strategies, 
minimization of the frequency and 
duration of startup and shutdown 
modes, worst-case emissions, and 
impacts on air quality.’’ 179 The 
Petitioner further objected that this 



provision would be in contravention of 
the EPA’s recommendation that source- 
specific emission limitations for startup 
and shutdown would not be appropriate 
when a single source or small group of 
sources has the potential to cause an 
exceedance of the NAAQS or PSD 
increments. 



b. The EPA’s Evaluation 
The EPA agrees that ARM 17.8.334 (in 



Administrative Rule of Montana) is 
inconsistent with the requirements of 
the CAA. This provision explicitly 
provides that affected sources are 
exempted from otherwise applicable SIP 
emission limitations during startup and 
shutdown. The relevant part of this SIP 
provision specifies that ‘‘[o]perations 
during startup and shutdown shall not 
constitute representative conditions for 
the purposes of determining compliance 
with this rule’’ and further specifies 
‘‘nor shall emission in excess of the 
levels required in ARM 17.8.331 and 
17.8.332 during periods of startup and 
shutdown be considered a violation of 
ARM 17.8.331 and 17.8.332.’’ 180 The 
latter regulatory cross-references are to 
emission limits for fluorides and opacity 
at the source, both of which relate to the 
attainment and maintenance of the 
NAAQS and PSD increments.181 
Moreover, the provision in question also 
contains ambiguous regulatory text that 
suggests the exemption extends to other 
emission limitations applicable to this 
source category. By stating that 
operations during startup and shutdown 
are not representative conditions for 
determining compliance with ‘‘this 
rule,’’ the provision appears to provide 
the same exemptions from other 
emission limitations that may apply to 
aluminum plants with respect to other 
air emissions as well. The EPA’s 
longstanding interpretation of the CAA 
is that SIP provisions containing 
exemptions during startup and 
shutdown are not permissible. 



The EPA also agrees that ARM 
17.8.334 does not qualify as a source- 
specific emission limitation applicable 
during startup and shutdown, as 
recommended in the 1999 SSM 
Guidance. As explained in section VII.A 
of this notice, the EPA is clarifying that 
guidance to eliminate any 
misperception that exemptions from 
otherwise applicable emission 
limitations are permissible during 
startup and shutdown. States can elect 
to develop appropriate source-specific 
alternative emission limitations that 
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182 Petition at 59. 
183 The EPA interprets the Petitioner’s reference 



to N.D. Admin. Code § 33–15–03–04(4) as a citation 
to N.D. Admin. Code 33–15–03–04.4. The EPA 
notes also that the Petitioner specifically focused on 
concern with N.D. Admin. Code 33–15–04.4, but 
N.D. Admin. Code 33–15–03–04.3 also includes a 
related problem. 



apply during startup and shutdown 
events. The EPA recommended that in 
order to be approvable (i.e., meet CAA 
requirements), any new special 
emission limitations applicable to the 
source during startup and shutdown 
should be narrowly tailored and take 
into account considerations such as the 
technological limitations of the specific 
source category and the control 
technology that is feasible during 
startup and shutdown. Any such SIP 
revision that would alter the existing 
applicable emission limitations for a 
source during startup and shutdown 
must meet the same requirements as any 
other SIP submission, i.e., compliance 
with CAA sections 110(a), 110(k), 110(l), 
and 193, and any other CAA provision 
substantively germane to the SIP 
revision. Given the text of ARM 
17.8.334, however, the EPA believes the 
state intended not to create a source- 
specific emission limitation applicable 
during startup and shutdown but 
instead merely an exemption for such 
emissions. Likewise, the EPA does not 
believe that the issue of special 
emission limitations during startup or 
shutdown for a single source or group 
of sources was contemplated at the time 
the state created this SIP provision. 
Nevertheless, the EPA notes that its 
current SSM Policy does not interpret 
the CAA to be a bar to special emission 
limitations in these circumstances, if the 
state addresses the concern about 
impacts on NAAQS and PSD increments 
in some other comparable way. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to ARM 17.8.334. 
The EPA believes that this provision 
allows for exemptions from otherwise 
applicable SIP emission limitations 
during startup and shutdown and that 
such exemptions are inconsistent with 
the fundamental requirements of CAA 
sections 110(a)(2)(A), 110(a)(2)(C), and 
302(k). It is not necessary to reach the 
Petitioner’s argument that this provision 
is not an appropriate source-specific 
emission limitation, because the 
provision at issue instead provides an 
impermissible exemption for emissions 
during startup and shutdown. Similarly, 
it is not necessary to reach the 
Petitioner’s concern with respect to the 
issue of a single source or group of 
sources with the potential to cause an 
exceedance of the NAAQS or PSD 
increment, because the provision at 
issue provides an impermissible 
exemption. For these reasons, the EPA 
is proposing to find that this provision 
is substantially inadequate to meet CAA 
requirements and thus proposes to issue 
a SIP call with respect to this provision. 



3. North Dakota 



a. Petitioner’s Analysis 
The Petitioner objected to two 



provisions in the North Dakota SIP that 
create exemptions from otherwise 
applicable emission limitations.182 The 
first provision creates exemptions from 
a number of cross-referenced opacity 
limits ‘‘where the limits specified in this 
article cannot be met because of 
operations and processes such as, but 
not limited to, oil field service and 
drilling operations, but only so long as 
it is not technically feasible to meet said 
specifications’’ (N.D. Admin. Code § 33– 
15–03–04(4)). The second provision 
creates an implicit exemption for 
‘‘temporary operational breakdowns or 
cleaning of air pollution equipment’’ if 
the source meets certain conditions 
(N.D. Admin. Code § 33–15–05– 
01(2)(a)(1)). The Petitioner claimed that 
both provisions violate the CAA and the 
EPA’s interpretation of the CAA in the 
SSM Policy because they create 
exemptions from otherwise applicable 
emission limitations for excess 
emissions during these events rather 
than treating the excess emissions as 
violations, and because the provisions 
could be construed to preclude 
enforcement of the emission limitations 
for these violations by the EPA and 
citizens. 



b. The EPA’s Evaluation 



The EPA believes that N.D. Admin. 
Code 33–15–03–04.4 and N.D. Admin. 
Code 33–15–03–04.3 183 are inconsistent 
with the requirements of the CAA. 
These provisions explicitly allow 
exemptions from the otherwise 
applicable emission limitations for 
opacity in several other regulations: 
N.D. Admin. Code 33–15–03–01, N.D. 
Admin. Code 33–15–03–02, N.D. 
Admin. Code 33–15–03–03, and N.D. 
Admin. Code 33–15–03–03.1. The 
exemption created by N.D. Admin. Code 
33–15–03–04.4 is indefinite in scope 
and has unclear limits, because it is 
available whenever a source cannot 
meet the emission limitations ‘‘because 
of operations or processes such as, but 
not limited to, oil field service and 
drilling operations,’’ but ‘‘only so long 
as it is not technically feasible to meet 
said [emission limitations]’’. It is 
unclear whether the provision is 
intended to apply only to special 



circumstances, such as malfunctions, or 
to a broader range of normal source 
operations. It is also unclear who 
determines what operations or processes 
make compliance impossible or who 
determines when it again becomes 
technically feasible to meet the limits. 
Whatever the parameters of this 
imprecise provision, however, it is clear 
that it contemplates outright exemptions 
from the applicable emission limitations 
under certain circumstances and at 
certain times. 



The EPA believes that N.D. Admin. 
Code 33–15–03–04.3 is impermissible 
under the CAA as interpreted in the 
EPA’s SSM Policy as an unbounded 
director’s discretion provision. The 
provision states that the otherwise 
applicable emission limitations for 
opacity in the several other listed 
regulations do not apply ‘‘where an 
applicable opacity standard is 
established for a specific source.’’ In 
accordance with this provision, a state 
official could modify the opacity limits 
in a permit or other document to allow 
emissions in excess of the otherwise 
applicable SIP limitations. As discussed 
in section VII.A of this notice, such 
director’s discretion provisions are 
impermissible. Such an interpretation 
would make the state official the 
unilateral arbiter of whether the excess 
emissions in a given event constitute a 
violation, which could preclude 
enforcement by the EPA or the public 
who might disagree about whether 
enforcement action is warranted. Most 
importantly, however, the provision 
may be read to authorize the state 
official to create an exemption from the 
emission limitation, and such an 
exemption is impermissible in the first 
instance. The EPA believes that the 
inclusion of an unbounded director’s 
discretion provision in N.D. Admin. 
Code 33–15–03–04.3 is thus a 
substantial inadequacy and renders this 
specific SIP provision impermissible for 
this reason. 



In accordance with the requirements 
of CAA section 110(a)(2)(A), SIPs must 
contain emission limitations and, in 
accordance with the definition of 
‘‘emission limitations’’ in CAA section 
302(k), such emission limitations must 
be continuous. SIP provisions that 
create exemptions such that the excess 
emissions during startup, shutdown, or 
malfunctions are not violations of the 
applicable emission limitations are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs. The 
exemptions provided in N.D. Admin. 
Code 33–15–03–04.4 are not consistent 
with CAA requirements, because they 
would exempt excess emissions that 
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occur during the periods in question. In 
addition, the provision does not operate 
to create a source-specific emission 
limitation that applies during the 
periods in question, nor does it meet the 
recommended criteria and parameters 
for an affirmative defense for violations 
that occur as a result of a qualifying 
malfunction. Moreover, the amorphous 
nature of the provision, in which it is 
unclear who makes the determination 
whether the source should be excused 
from the emission limitations and what 
the precise parameters are for these 
exemptions, exacerbates the problem. 
Thus, the EPA also agrees with the 
Petitioner’s concern that this provision 
could be interpreted to bar enforcement 
by the EPA or through a citizen suit, not 
only because it creates impermissible 
exemptions but also because of the 
inherent ambiguities about: (i) Who 
makes the determination whether the 
excess emissions are to be considered a 
violation; and (ii) what constitutes an 
event during which the excess 
emissions are to be excused. In its 
current form, the EPA has concerns not 
only about the impermissible 
exemptions created by the provision but 
also about its practical enforceability as 
a SIP provision meeting basic CAA 
requirements for implementation, 
maintenance, and enforcement of the 
NAAQS as contemplated in CAA 
section 110. 



The EPA agrees that N.D. Admin. 
Code 33–15–05–01.2a(1) 184 is also 
inconsistent with CAA requirements for 
SIP provisions. This provision creates 
an implicit exemption for ‘‘temporary 
operational breakdowns or cleaning of 
air pollution equipment’’ if the source 
meets certain conditions. N.D. Admin. 
Code 33–15–05–01 in general imposes 
emission limitations for particulate 
matter from industrial processes, with 
the limitations stated in terms of the 
maximum amount of particulate matter 
allowed in any one hour. 
Notwithstanding these emission 
limitations, however, N.D. Admin. Code 
33–15–05–01.2a(1) provides that: 



[t]emporary operational breakdowns or 
cleaning of air equipment for any process are 
permitted provided that the owner or 
operator immediately advises the department 
of the circumstances and outlines an 
acceptable corrective program and provided 
such operations do not cause an immediate 
public health hazard (emphasis added). 



Although N.D. Admin. Code 33–15– 
05–01.2a(1) does not explicitly state that 
the exceedances of the emission 
limitations are not violations, the EPA 



believes that this is the most reasonable 
reading of the provision. Moreover, the 
title for this subsection is ‘‘exceptions,’’ 
and the immediately preceding 
provisions impose the emission 
limitations on sources. Thus, the 
provision creates an impermissible 
exemption from the otherwise 
applicable SIP emission limitations. 



The EPA notes that although the state 
has imposed some conditions on the 
exemptions, e.g., the requirement to 
notify state officials of occurrence of the 
event, this provision would not qualify 
as an affirmative defense consistent 
with CAA requirements. First, the 
exemptions would negate the 
availability of monetary penalties or 
injunctive relief in any enforcement 
proceeding. Second, the conditions for 
qualifying for the exemption are not 
consistent with the criteria that EPA 
recommends for elements of an 
affirmative defense for which the source 
bears the burden of proof in order to 
assure that they are narrowly drawn and 
available only in suitable circumstances. 
Third, the provision extends not just to 
‘‘breakdowns,’’ which presumably 
equates to malfunctions, but also 
extends to ‘‘cleaning of air equipment,’’ 
which clearly encompasses excess 
emissions during normal source 
maintenance—events for which sources 
should be designed, operated, and 
maintained to comply with emission 
limitations, and during which sources 
should be expected to comply. 



c. The EPA’s Proposal 
The EPA proposes to grant the 



Petition with respect to N.D. Admin. 
Code 33–15–03–04.4 (cited in the 
Petition as N.D. Admin. Code § 33–15– 
03–04(4)). The EPA believes that this 
provision allows for exemptions from 
otherwise applicable SIP emission 
limitations during startup and 
shutdown and that such exemptions are 
inconsistent with the fundamental 
requirements of CAA sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). In 
addition, the EPA believes that this 
provision is sufficiently ambiguous that 
it would be difficult for the state, the 
EPA, or the public to enforce the 
provision effectively in its current form, 
and that this provision is thus 
inconsistent with the requirements of 
CAA section 110(a) on this basis as well. 
For these reasons, the EPA is proposing 
to find that this provision is 
substantially inadequate to meet CAA 
requirements and proposes to issue a 
SIP call with respect to this provision. 



The EPA also proposes to grant the 
Petition with respect to N.D. Admin. 
Code 33–15–03–04.3 (cited in the 
Petition as N.D. Admin. Code § 33–15– 



03–04(3)). The EPA believes that this 
provision allows for discretionary 
exemptions from otherwise applicable 
emission limitations through a state 
official’s unilateral exercise of 
discretionary authority that is 
insufficiently bounded. Such provisions 
are inconsistent with the fundamental 
requirements of the CAA with respect to 
SIPs and SIP revisions. Moreover, the 
discretion created by these provisions 
allows case-by-case exemptions from 
emission limitations, when such 
exemptions are not permissible in the 
first instance. Such exemptions are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs as required 
by sections 110(a)(2)(A), 110(a)(2)(C), 
and 302(k). For these reasons, the EPA 
is proposing to find that this provision 
is substantially inadequate to meet CAA 
requirements and thus proposing to 
issue a SIP call with respect to this 
provision. 



The EPA also proposes to grant the 
Petition with respect to N.D. Admin. 
Code 33–15–05–01.2a(1) (cited in the 
Petition as N.D. Admin. Code § 33–15– 
05–01(2)(a)(1)). The EPA believes that 
this provision allows for exemptions 
from otherwise applicable SIP emission 
limitations during operational 
breakdowns (i.e., malfunctions) or 
cleaning of air equipment (i.e., 
maintenance) and that such exemptions 
are inconsistent with the fundamental 
requirements of CAA sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). 
For these reasons, the EPA is also 
proposing to find that this provision is 
substantially inadequate to meet CAA 
requirements and proposes to issue a 
SIP call with respect to this provision. 



4. South Dakota 



a. Petitioner’s Analysis 



The Petitioner objected to a provision 
in the South Dakota SIP that creates 
exemptions from otherwise applicable 
SIP emission limitations (S.D. Admin, 
R. 74:36:12:02(3)).185 The Petitioner 
asserted that the provision imposes 
visible emission limitations on sources 
but explicitly excludes emissions that 
occur ‘‘for brief periods during such 
operations as soot blowing, start-up, 
shut-down, and malfunctions.’’ The 
Petitioner argued that such automatic 
exemptions for excess emissions is 
contrary to the requirements of the CAA 
for SIP provisions, as well as contrary to 
the EPA’s 1982 SSM Guidance and 1999 
SSM Guidance. 



VerDate Mar<15>2010 17:05 Feb 21, 2013 Jkt 229001 PO 00000 Frm 00074 Fmt 4701 Sfmt 4702 E:\FR\FM\22FEP3.SGM 22FEP3sr
ob



in
so



n 
on



 D
S



K
4S



P
T



V
N



1P
R



O
D



 w
ith



 P
R



O
P



O
S



A
LS



3











12533 Federal Register / Vol. 78, No. 36 / Friday, February 22, 2013 / Proposed Rules 



186 Petition at 74. The EPA notes that the 
Petitioner appears to have provided an incorrect 
citation to this provision; accordingly, in this 
notice, the EPA replaces that citation with the 
following: ‘‘Wyoming Air Quality Standards and 
Regulations (WAQSR) Chapter 3, section 2(d).’’ 



187 Id. 188 Petition at 20–22. 



b. The EPA’s Evaluation 



The EPA agrees that S.D. Admin. R. 
74:36:12:02(3) is inconsistent with CAA 
requirements for SIP provisions. This 
provision creates an exemption from 
applicable visible emission limitations 
from the generally applicable SIP 
requirements. The S.D. Admin. R. 
74:36:12:01 imposes a generally 
applicable opacity limit on all sources, 
measured using the EPA’s Method 9. 
However, S.D. Admin. R. 74:36:12:02 
provides exceptions to these limits and, 
in particular, in S.D. Admin. R. 
74:36:12:02(3) includes an explicit 
exemption for emissions for ‘‘brief 
periods during such operations as soot 
blowing, start-up, shut-down, and 
malfunctions.’’ 



In accordance with the requirements 
of CAA section 110(a)(2)(A), SIPs must 
contain emission limitations and, in 
accordance with the definition of 
‘‘emission limitations’’ in CAA section 
302(k), such emission limitations must 
be continuous. SIP provisions that 
create exemptions such that the excess 
emissions during startup, shutdown, or 
malfunctions are not violations of the 
applicable emission limitations are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs. In 
addition, the EPA’s SSM Policy has long 
interpreted the CAA not to permit 
exemptions for excess emissions during 
other modes of normal source operation, 
such as ‘‘soot blowing.’’ The EPA notes 
that by its terms, S.D. Admin. R. 
74:36:12:02(3) implies that it also would 
exempt excess emissions during other 
modes of normal source operation 
because it explicitly applies to events 
‘‘such as’’ the four listed types, therefore 
implying it is not an exclusive list and 
could extend to other types of events as 
well. The exemptions provided in S.D. 
Admin. R. 74:36:12:02(3) are not 
consistent with CAA requirements, 
because they would exempt excess 
emissions that occur during the periods 
in question. Excess emissions must be 
treated as violations of the applicable 
emission limitations. 



c. The EPA’s Proposal 



The EPA proposes to grant the 
Petition with respect to S.D. Admin. R. 
74:36:12:02(3). The EPA believes that 
this provision allows for exemptions 
from otherwise applicable SIP emission 
limitations during startup, shutdown, 
and malfunction, as well as during other 
modes of normal source operations such 
as ‘‘soot blowing.’’ Automatic 
exemptions from otherwise applicable 
SIP emission limitations are 
inconsistent with the fundamental 



requirements of CAA sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). 
For these reasons, the EPA is also 
proposing to find that this provision is 
substantially inadequate to meet CAA 
requirements and proposes to issue a 
SIP call with respect to this provision. 



5. Wyoming 



a. Petitioner’s Analysis 
The Petitioner objected to a specific 



provision in the Wyoming SIP that 
provides an exemption for excess 
particulate matter emissions from diesel 
engines during startup, malfunction, 
and maintenance (ENV–AQ–1 Wyo. 
Code R. § 2(d)).186 The provision 
exempts emission of visible air 
pollutants from diesel engines from 
applicable SIP limitations ‘‘during a 
reasonable period of warmup following 
a cold start or where undergoing repairs 
and adjustment following malfunction.’’ 
The Petitioner argued that this 
exemption ‘‘is contrary to EPA policy 
for source category-specific rules for 
startup and shutdown.’’ 187 Accordingly, 
the Petitioner requested that this 
provision be eliminated from the SIP. 



b. The EPA’s Evaluation 
The EPA believes that the CAA does 



not allow for exemptions from 
otherwise applicable SIP emission 
limitations. In accordance with the 
requirements of CAA section 
110(a)(2)(A), SIPs must contain 
emission limitations and, in accordance 
with the definition of ‘‘emission 
limitations’’ in CAA section 302(k), 
such emission limitations must be 
continuous. Thus, any excess emissions 
above the level of the applicable 
emission limitation must be considered 
violations, whether or not the state 
elects to exercise its enforcement 
discretion. SIP provisions that create 
exemptions such that the excess 
emissions during startup, shutdown, or 
malfunctions are not violations of the 
applicable emission limitations are 
inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs. The EPA 
believes that the inclusion of such an 
exemption in WAQSR Chapter 3, 
section 2(d) from otherwise applicable 
SIP emission limitations for violations 
during cold startup or following 
malfunction of diesel engines is a 
substantial inadequacy and renders this 
specific SIP provision impermissible. 



The EPA notes that WAQSR Chapter 
3, section 2(d) does not appear to 
comply with the CAA’s requirements for 
source category-specific rules for startup 
and shutdown as interpreted in the 
EPA’s SSM Policy. The provision 
provides that the otherwise applicable 
emission ‘‘limitation shall not apply 
during a reasonable period of warmup 
following a cold start.’’ Recent court 
decisions have made clear that 
automatic exemptions from otherwise 
applicable SIP emission limitations for 
excess emissions during periods of 
startup are not in fact permissible under 
the CAA. As discussed in section VII.A 
of this notice, states may elect to 
develop alternative emission limitations 
or other forms of enforceable control 
measures or techniques that apply 
during startup or shutdown, but 
exemptions for excess emissions during 
such periods are inconsistent with the 
fundamental requirements of the CAA. 



c. The EPA’s Proposal 



The EPA proposes to grant the 
Petition with respect to WAQSR 
Chapter 3, section 2(d) (cited as ENV– 
AQ–1 Wyo. Code R. § 2(d) in the 
Petition). The EPA believes that this 
provision allows for exemptions from 
otherwise applicable SIP emission 
limitations, and that such exemptions 
are inconsistent with the fundamental 
requirements of the CAA with respect to 
emission limitations in SIPs as required 
by sections 110(a)(2)(A), 110(a)(2)(C), 
and 302(k). In addition, by creating 
these impermissible exemptions, the 
state has defined violations in a way 
that would interfere with effective 
enforcement by the EPA and citizens for 
excess emissions during these events as 
provided in CAA sections 113 and 304. 
For these reasons, the EPA is proposing 
to find that this provision is 
substantially inadequate to meet CAA 
requirements and thus proposing to 
issue a SIP call with respect to this 
provision. 



J. Affected States and Local Jurisdictions 
in EPA Region IX 



1. Arizona 



a. Petitioner’s Analysis 



The Petitioner objected to two 
provisions in the Arizona Department of 
Air Quality’s (ADEQ) Rule R18–2–310, 
which provide affirmative defenses for 
excess emissions during malfunctions 
(AAC Section R18–2–310(B)) and for 
excess emissions during startup or 
shutdown (AAC Section R18–2– 
310(C)).188 First, the Petitioner asserted 
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189 Petition at 20. 
190 See, 66 FR 48085 at 48087 (Sept. 18, 2001) 



(final rule approving R18–2–310 into Arizona SIP). 



that all affirmative defenses for excess 
emissions are inconsistent with the 
CAA and should be removed from the 
Arizona SIP. 



Additionally, quoting from the EPA’s 
statement in the SSM Policy that such 
affirmative defenses should not be 
available to ‘‘a single source or small 
group of sources [that] has the potential 
to cause an exceedance of the NAAQS 
or PSD increments,’’ the Petitioner 
contended that ‘‘sources with the power 
to cause an exceedance should be 
strictly controlled at all times, not just 
when they actually cause an 
exceedance.’’ 189 Although 
acknowledging that R18–2–310 contains 
some limitations to address this issue, 
the Petitioner argued that the limitation 
in the SIP provision is not the same as 
entirely disallowing affirmative 
defenses for these types of sources, 
which removes the ‘‘incentive’’ for such 
sources to emit at levels close to those 
that would violate a NAAQS or PSD 
increment. Accordingly, the Petitioner 
requested that the EPA require Arizona 
either to entirely remove R18–2–310(B) 
and (C) from the SIP or to revise the rule 
so that affirmative defenses are not 
available to a single source or any small 
group of sources that has the potential 
to cause an exceedance of the NAAQS. 



Second, the Petitioner asserted that 
the provision applicable to startup and 
shutdown periods (R18–2–310(C)) does 
not include an explicit requirement for 
a source seeking to establish an 
affirmative defense to prove that ‘‘the 
excess emissions were not part of a 
recurring pattern indicative of 
inadequate design, operation, or 
maintenance.’’ The Petitioner provided 
a table specifically comparing the 
provisions in R18–2–310(C) against the 
EPA’s recommended criteria in the 1999 
SSM Guidance to show that R18–2– 
310(C) does not contain a specific 
provision to address this recommended 
criterion and stated that the rule should 
be revised to require such a 
demonstration. 



b. The EPA’s Evaluation 
The EPA disagrees with the 



Petitioner’s contention that no 
affirmative defense provisions are 
permissible in SIPs under the CAA. As 
explained in more detail in section IV 
of this notice, the EPA interprets the 
CAA to allow affirmative defense 
provisions for malfunctions. So long as 
these provisions are narrowly drawn 
and consistent with the CAA, as 
recommended in the EPA’s guidance for 
affirmative defense provisions in SIPs, 
the EPA believes that states may elect to 



have affirmative defense provisions for 
malfunctions. 



With respect to the potential air 
quality impacts of a ‘‘single source or 
small group of sources,’’ the EPA 
believes that R18–2–310 satisfies the 
statutory requirements as interpreted in 
the EPA guidance. Rule R18–2–310 
specifies five types of standards or 
limitations for which affirmative 
defenses are not available under the rule 
and includes among those five types: 
standards or limitations contained in 
any PSD or NSR permit issued by the 
EPA; standards or limitations included 
in a PSD permit issued by the ADEQ to 
meet the requirements of R18–2– 
406(A)(5) (Permit Requirements for 
Sources Located in Attainment and 
Unclassifiable Areas); and standards or 
limitations contained in R18–2–715(F) 
(‘‘Standards of Performance for Existing 
Primary Copper Smelters; Site-specific 
Requirements’’) (R18–2–310(A)). Thus, 
no existing primary copper smelter 
subject to emission standards or 
limitations under R18–2–715(F) may 
seek an affirmative defense for any 
emissions in excess of those provisions, 
and likewise no major stationary source 
subject to permit conditions designed to 
protect the PSD increments in a PSD 
permit issued by ADEQ or the EPA may 
seek an affirmative defense for any 
emissions in excess of those permit 
conditions. Existing copper smelters are, 
to the EPA’s knowledge, the only 
sources under ADEQ jurisdiction that 
have the potential to cause an 
exceedance of the NAAQS, and 
requirements to protect the PSD 
increments are implemented entirely 
through PSD permits issued by states 
and the EPA. Accordingly, the clear 
exclusion of these standards and 
limitations from the affirmative defense 
provisions in R18–2–310 adequately 
addresses the EPA’s concerns with 
respect to potential violations of the 
NAAQS or PSD increments. 



With respect to other emission 
standards or limitations (i.e., those not 
specifically excluded from coverage 
under the rule), R18–2–310 requires 
each source seeking to establish an 
affirmative defense to demonstrate, 
among other things, that ‘‘[d]uring the 
period of excess emissions there were 
no exceedances of the relevant ambient 
air quality standards * * * that could 
be attributed to the emitting source’’ 
(R18–2–310(B)(7), (C)(1)(f)). The state’s 
election to provide such an affirmative 
defense contingent upon a 
demonstration by the source that there 
were no exceedances of the relevant 
ambient air quality standards during the 
relevant period that could be attributed 
to the emitting source reasonably 



assures that these affirmative defense 
provisions will not create incentives to 
emit at higher levels or interfere with 
attainment and maintenance of the 
NAAQS. As described in section VII.B 
of this notice, the EPA considers this 
type of requirement an acceptable 
alternative approach to address the 
concern of sources or small groups of 
sources that could adversely impact the 
NAAQS or PSD increments through 
excess emissions. 



Second, with respect to the 
Petitioner’s assertion that R18–2–310 
should be revised to require a 
demonstration that excess emissions 
during startup or shutdown are not part 
of a recurring pattern indicative of 
inadequate design, operation, or 
maintenance, it is not necessary to reach 
this issue. Instead, the EPA is proposing 
to modify its interpretation of the CAA 
with respect to affirmative defenses for 
startup and shutdown to eliminate the 
recommended criteria for such 
provisions as articulated in the 1999 
SSM Guidance and to find, instead, that 
all affirmative defense provisions for 
planned startup and shutdown periods 
are not appropriate for SIP provisions 
under the CAA. As discussed in 
sections IV and VII.C of this notice, the 
EPA believes that affirmative defense 
provisions are appropriate in SIPs for 
malfunctions but not for startup and 
shutdown. 



c. The EPA’s Proposal 



The EPA proposes to deny the 
Petition with respect to the arguments 
concerning ADEQ’s affirmative defense 
provisions for malfunctions in R18–2– 
310(B). For the reasons provided above 
and in our previous approval of R18–2– 
310 into the Arizona SIP,190 the EPA 
believes that these affirmative defense 
provisions are consistent with the 
requirements of the CAA. 



With respect to the arguments 
concerning ADEQ’s affirmative defense 
provisions for startup and shutdown 
periods in R18–2–310(C), however, the 
EPA proposes to grant the Petition, 
because R18–2–310(C) is inconsistent 
with the requirements of CAA sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k), as 
well as CAA sections 113 and 304. The 
EPA believes that a SIP provision 
establishing an affirmative defense for 
planned startup and shutdown periods 
is substantially inadequate to comply 
with CAA requirements. For these 
reasons, the EPA is proposing to issue 
a SIP call with respect to R18–2–310(C). 
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191 Petition at 23. 
192 Petition at 23. 



193 See, 67 FR 54957 (Aug. 27, 2002) (final rule 
approving Rule 140 into Arizona SIP). 



194 Petition at 23–24. 



2. Arizona: Maricopa County 



a. Petitioner’s Analysis 
The Petitioner objected to two 



provisions in the Maricopa County Air 
Pollution Control Regulations that 
provide affirmative defenses for excess 
emissions during malfunctions 
(Maricopa County Air Pollution Control 
Regulation 3, Rule 140, § 401) and for 
excess emissions during startup or 
shutdown (Maricopa County Air 
Pollution Control Regulation 3, Rule 
140, § 402).191 These provisions in 
Maricopa County Air Quality 
Department (MCAQD) Rule 140 are 
similar to the affirmative defense 
provisions in ADEQ R18–2–310. 



First, the Petitioner asserted that the 
affirmative defense provisions in Rule 
140 are problematic for the same 
reasons identified in the Petition with 
respect to ADEQ R18–2–310. 
Specifically, the Petitioner argued that 
affirmative defenses should not be 
allowed in any SIP and, alternatively, 
that to the extent affirmative defenses 
are permissible, the provisions in Rule 
140 addressing exceedances of the 
ambient standards are ‘‘inappropriately 
permissive and do not comply with EPA 
guidance.’’ 192 Accordingly, the 
Petitioner requested that the EPA 
require Arizona and/or MCAQD either 
to entirely remove these provisions from 
the SIP or to revise them so that they are 
not available to a single source or small 
group of sources that has the potential 
to cause a NAAQS exceedance. Second, 
the Petitioner asserted that the 
provisions for startup and shutdown in 
Rule 140 do not include an explicit 
requirement for a source seeking to 
establish an affirmative defense to prove 
that ‘‘the excess emissions in question 
were not part of a recurring pattern 
indicative of inadequate design, 
operation, or maintenance.’’ The 
Petitioner argued that Rule 140 should 
be revised to require such a 
demonstration. 



b. The EPA’s Evaluation 
First, with respect to the potential air 



quality impacts of a ‘‘single source or 
small group of sources,’’ the EPA 
believes that MCAQD Rule 140 satisfies 
the statutory requirements as 
interpreted in the EPA’s guidance. Rule 
140 specifies four types of standards or 
limitations for which affirmative 
defenses are not available under the 
rule, including standards and 
limitations contained in any Prevention 
of Significant Deterioration (PSD) or 
New Source Review (NSR) permit 



issued by the EPA, and standards and 
limitations included in a PSD permit 
issued by MCAQD to meet the 
requirements of subsection 308.1(e) of 
Rule 240 (Permit Requirements For New 
Major Sources And Major Modifications 
To Existing Major Sources) (Rule 140, 
sections 103.3, 103.4). Thus, no major 
stationary source subject to permit 
conditions designed to protect the PSD 
increments in a PSD permit issued by 
MCAQD or the EPA may seek an 
affirmative defense for any emissions in 
excess of those permit conditions. These 
provisions adequately address the EPA’s 
concerns regarding potential violations 
of the PSD increments. 



Rule 140 also requires each source 
seeking to establish an affirmative 
defense to demonstrate, among other 
things, that ‘‘[d]uring the period of 
excess emissions there were no 
exceedances of the relevant ambient air 
quality standards * * * that could be 
attributed to the emitting source’’ (Rule 
140, sections 401.7, 402.1(f)). The state’s 
election to provide such an affirmative 
defense contingent upon a 
demonstration by the source that there 
were no exceedances of the relevant 
ambient air quality standards during the 
relevant period that could be attributed 
to the emitting source reasonably 
assures that these affirmative defenses 
provisions will not create incentives to 
emit at higher levels or interfere with 
attainment and maintenance of the 
NAAQS. As described in section VII.B 
of this notice, the EPA considers this 
type of requirement an acceptable 
alternative approach to address the 
concern of sources or small groups of 
sources that could adversely impact the 
NAAQS or PSD increments through 
excess emissions. 



Second, with respect to the 
Petitioner’s assertion that MCAQD Rule 
140 should be revised to require a 
demonstration that excess emissions 
during startup or shutdown are not part 
of a recurring pattern indicative of 
inadequate design, operation, or 
maintenance, it is not necessary to reach 
this issue. Instead, the EPA is proposing 
to modify its interpretation of the CAA 
with respect to affirmative defenses for 
startup and shutdown to eliminate the 
recommended criteria for such 
provisions as articulated in the 1999 
SSM Guidance and to find, instead, that 
all affirmative defense provisions for 
planned startup and shutdown periods 
are not appropriate for SIP provisions 
under the CAA. As discussed in 
sections IV and VII.C of this notice, the 
EPA believes that affirmative defense 
provisions are appropriate in SIPs for 
malfunctions but not for startup and 
shutdown. 



c. The EPA’s Proposal 



The EPA proposes to deny the 
Petition with respect to the arguments 
concerning MCAQD’s affirmative 
defense provisions for malfunctions in 
Rule 140, section 401. For the reasons 
provided above and in our previous 
approval of Rule 140 into the Arizona 
SIP,193 the EPA believes that these 
affirmative defense provisions are 
consistent with the requirements of the 
CAA. 



With respect to the arguments 
concerning ADEQ’s affirmative defense 
provisions for startup and shutdown 
periods in Rule 140, section 402, 
however, the EPA proposes to grant the 
Petition, because it is inconsistent with 
the requirements of CAA sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k), as 
well as CAA sections 113 and 304. The 
EPA believes that a SIP provision 
establishing an affirmative defense for 
planned startup and shutdown periods 
is substantially inadequate to comply 
with CAA requirements. For these 
reasons, the EPA is proposing to issue 
a SIP call with respect to Maricopa 
County Air Pollution Control Regulation 
3, Rule 140, § 402. 



3. Arizona: Pima County 



a. Petitioner’s Analysis 



The Petitioner objected to a provision 
in the Pima County Department of 
Environmental Quality’s (PCDEQ) Rule 
706 that pertains to enforcement 
discretion.194 Quoting from paragraph 
(D) of Rule 706, which provides that 
‘‘[t]he Control Officer may defer 
prosecution of a Notice of Violation 
issued for an exceedance of a control 
standard if * * *’’ certain conditions 
are met, the Petitioner argued that 
ambiguity in this provision could be 
construed to preclude enforcement by 
the EPA or citizens. The Petitioner 
requested that the EPA require the 
PCDEQ and/or Arizona to revise this 
provision to make clear that a decision 
by the Pima County Control Officer not 
to enforce under the rule would in no 
way affect enforcement by the EPA or 
citizens. 



b. The EPA’s Evaluation 



The EPA disagrees with the 
Petitioner’s assertion that Rule 706 
creates ambiguity that could be 
construed to preclude enforcement by 
the EPA or through a citizen suit. 
Paragraph (D) of Rule 706 states that 
‘‘[t]he control officer may defer 
prosecution of a Notice of Violation 
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195 Petition at 18–20. 196 Petition at 33. 



issued for an exceedance of a control 
standard if’’ four specific conditions are 
met (PCDEQ Rule 706, paragraph (D), 
emphasis added). Rule 706 does not 
address the EPA or citizen enforcement 
in any way and on its face does nothing 
to preclude enforcement by the EPA or 
through a citizen suit. Even with respect 
to the PCDEQ’s authorities, the rule 
authorizes but does not require the 
Control Officer to defer prosecution 
where the identified criteria are met. 



c. The EPA’s Proposal 



The EPA proposes to deny the 
Petition with respect to PCDEQ Rule 
706. The EPA believes that the 
provision regarding enforcement in 
paragraph (D) of this rule clearly applies 
only to the PCDEQ Control Officer and 
could not reasonably be read by a court 
to foreclose enforcement by the EPA or 
through a citizen suit where the PCDEQ 
Control Officer elects to exercise 
enforcement discretion. The EPA 
solicits comment on this issue, in 
particular from the State of Arizona and 
from the PCDEQ, to assure that there is 
no misunderstanding with respect to the 
correct interpretation of Rule 706. 



K. Affected States in EPA Region X 



1. Alaska 



a. Petitioner’s Analysis 



The Petitioner objected to a provision 
in the Alaska SIP that provides an 
excuse for ‘‘unavoidable’’ excess 
emissions that occur during SSM 
events, including startup, shutdown, 
scheduled maintenance, and ‘‘upsets’’ 
(Alaska Admin. Code tit. 18 
§ 50.240).195 The provision provides: 
‘‘Excess emissions determined to be 
unavoidable under this section will be 
excused and are not subject to penalty. 
This section does not limit the 
department’s power to enjoin the 
emission or require corrective action.’’ 
The Petitioner argued that this provision 
excuses excess emissions in violation of 
the CAA and the EPA’s SSM Policy, 
which require all such emissions to be 
treated as violations of the applicable 
SIP emission limitations. The Petitioner 
further argued that it is unclear whether 
the provision could be interpreted to bar 
enforcement actions brought by the EPA 
or citizens, because it is drafted as if the 
state were the sole enforcement 
authority. Finally, the Petitioner pointed 
out, the provision is worded as if it were 
an affirmative defense, but it uses 
criteria for enforcement discretion. 



b. The EPA’s Evaluation 



The EPA interprets Alaska Admin. 
Code tit. 18 § 50.240 as providing an 
affirmative defense under which excess 
emissions that occur during certain SSM 
events may be ‘‘excused’’ if the requisite 
showing is made by the source. This 
provision is substantially inadequate for 
three reasons. First, provisions that 
allow a state official’s decision to bar 
EPA or citizen enforcement are 
impermissible under the CAA. Although 
Alaska Admin. Code tit. 18 § 50.240 
states that it ‘‘does not limit the 
department’s power to enjoin the 
emission nor require corrective action’’ 
(emphasis added), it also states that 
‘‘[e]xcess emissions determined to be 
unavoidable under this section will be 
excused and are not subject to penalty.’’ 
The net effect of this language appears 
to bar the EPA and the public from 
seeking injunctive relief. Moreover, the 
provision is ambiguous as to whether 
the EPA or the public could pursue an 
action for civil penalties if they 
disagreed with the state official’s 
determination that excess emissions 
were unavoidable. 



Second, as explained more fully in 
sections IV.B and VII.C of this notice, 
the EPA believes that affirmative 
defense provisions that apply to startup, 
shutdown, or maintenance events are 
inconsistent with the requirements of 
the CAA. Consequently, Alaska Admin. 
Code tit. 18 § 50.240, which applies to 
excess emissions that occur during 
startup, shutdown, and scheduled 
maintenance, is impermissible for this 
reason as well. 



Finally, while the EPA continues to 
believe that affirmative defense 
provisions applying to malfunctions can 
be consistent with the CAA, as long as 
the criteria set forth in the SSM Policy 
are carefully adhered to (as explained in 
more detail in sections IV.B and VII.B of 
this notice), the criteria in Alaska 
Admin. Code tit. 18 § 50.240 are not 
sufficiently similar to those 
recommended in the EPA’s SSM Policy 
to assure that the affirmative defense is 
available only in appropriately narrow 
circumstances. The EPA acknowledges 
that the SSM Policy is only guidance 
concerning what types of SIP provisions 
could be consistent with the 
requirements of the CAA. Nonetheless, 
through this rulemaking, the EPA is 
proposing to determine that Alaska 
Admin. Code tit. 18 § 50.240 does not 
include criteria that are sufficiently 
robust to qualify as an acceptable 
affirmative defense provision for 
malfunctions (i.e., upsets). For example, 
the defense available in Alaska Admin. 
Code tit. 18 § 50.240 is not limited to 



excess emissions caused by sudden, 
unavoidable, breakdown of technology 
beyond the control of the owner or 
operator. Similarly, the provision 
contains neither a statement that the 
defense does not apply in situations 
where a single source or small group of 
sources has the potential to cause an 
exceedance of the NAAQS or PSD 
increments nor a requirement that 
sources make an after-the-fact showing 
that no such exceedance occurred. 
Accordingly, the EPA agrees with the 
Petitioner’s contention that the 
provision is substantially inadequate to 
satisfy the requirements of the CAA. 



c. The EPA’s Proposal 



The EPA proposes to grant the 
Petition with respect to Alaska Admin. 
Code tit. 18 § 50.240. The provision 
applies to startup, shutdown, and 
maintenance events, contrary to the 
EPA’s interpretation of the CAA to 
allow such affirmative defenses only for 
malfunctions. Additionally, the section 
of Alaska Admin. Code tit. 18 § 50.240 
applying to ‘‘upsets’’ is inadequate 
because the criteria referenced are not 
sufficiently similar to those 
recommended in the EPA’s SSM Policy 
for affirmative defense provisions 
applicable to malfunctions. Thus, the 
provision is inconsistent with the 
requirements of CAA sections 
110(a)(2)(A), 110(a)(2)(C), and 302(k). 
Moreover, the provision appears to bar 
the EPA and citizens from seeking 
penalties and injunctive relief. As a 
result, Alaska Admin. Code tit. 18 
§ 50.240 is inconsistent with the 
fundamental requirements of CAA 
sections 113 and 304. For these reasons, 
the EPA is proposing to find that the 
provision is substantially inadequate to 
meet CAA requirements and proposes to 
issue a SIP call with respect to the 
provision. 



2. Idaho 



a. Petitioner’s Analysis 



The Petitioner objected to a provision 
in the Idaho SIP that appears to grant 
enforcement discretion to the state as to 
whether to impose penalties for excess 
emissions during certain SSM events 
(Idaho Admin. Code r. 58.01.01.131).196 
The provision provides that ‘‘[t]he 
Department shall consider the 
sufficiency of the information submitted 
and the following criteria to determine 
if an enforcement action to impose 
penalties is warranted * * *.’’ The 
Petitioner argued that this provision 
could be interpreted to give the 
Department authority to decide that 



VerDate Mar<15>2010 18:09 Feb 21, 2013 Jkt 229001 PO 00000 Frm 00078 Fmt 4701 Sfmt 4702 E:\FR\FM\22FEP3.SGM 22FEP3sr
ob



in
so



n 
on



 D
S



K
4S



P
T



V
N



1P
R



O
D



 w
ith



 P
R



O
P



O
S



A
LS



3











12537 Federal Register / Vol. 78, No. 36 / Friday, February 22, 2013 / Proposed Rules 



197 Petition at 63. 198 76 FR 80725 at 80747. 199 Petition at 71–72. 



enforcement is not warranted by 
anyone, thereby precluding action by 
the EPA and citizens for civil penalties 
or injunctive relief. 



b. The EPA’s Evaluation 
The EPA’s SSM Policy interprets the 



CAA to allow states to elect to have 
appropriately drawn SIP provisions 
addressing the exercise of enforcement 
discretion by state personnel. As the 
Petitioner recognized, Idaho Admin. 
Code r. 58.01.01.131 appears to be a 
statement of enforcement discretion, 
and it delineates factors that will be 
considered by the Department in 
determining whether to pursue 
enforcement for violations due to excess 
emissions. Subsection 101.03 of the 
provision clearly states that ‘‘[a]ny 
decision by the Department * * * shall 
not excuse the owner or operator from 
compliance with the relevant emission 
standard.’’ There is no language 
suggesting that the Department’s 
determination to forgo state enforcement 
against a source would in any way 
preclude the EPA or the public from 
demonstrating that violations occurred 
or from taking enforcement action. 
Consequently, the EPA believes the 
provision is consistent with the 
requirements of the CAA. 



c. The EPA’s Proposal 
The EPA proposes to deny the 



Petition with respect to Idaho Admin. 
Code r. 58.01.01.131. The EPA 
interprets this provision to allow both 
the EPA and the public to seek civil 
penalties or injunctive relief, regardless 
of how the state chooses to exercise its 
enforcement discretion. The EPA 
solicits comments on this issue, in 
particular from the State of Idaho, to 
assure that there is no misunderstanding 
with respect to the correct interpretation 
of Idaho Admin. Code r. 58.01.01.131. 



3. Oregon 



a. Petitioner’s Analysis 
The Petitioner objected to a provision 



in the Oregon SIP that grants 
enforcement discretion to the state to 
pursue violations for excess emissions 
during certain SSM events (Or. Admin. 
R. 340–028–1450).197 The provision 
provides that ‘‘[i]n determining if a 
period of excess emissions is avoidable, 
and whether enforcement action is 
warranted, the Department, based upon 
information submitted by the owner and 
or operator, shall consider whether the 
following criteria are met * * *.’’ The 
Petitioner argued that this provision 
could be interpreted to give the 
Department authority to decide that 



enforcement is not warranted by 
anyone, thereby precluding action by 
the EPA and citizens for civil penalties 
or injunctive relief. 



b. The EPA’s Evaluation 



After the Petition was filed, the 
provision of the Oregon SIP cited by the 
Petitioner was recodified and revised by 
the state and was submitted to the EPA 
as part of a SIP revision. The EPA 
approved the SIP revision on December 
27, 2011.198 The provision has been 
recodified and revised at Or. Admin. R. 
340–214–0350. The provision as 
recodified provides that ‘‘[i]n 
determining whether to take 
enforcement action for excess 
emissions, the Department considers, 
based upon information submitted by 
the owner or operator,’’ a list of factors. 



The EPA’s SSM Policy interprets the 
CAA to allow states to elect to have SIP 
provisions that pertain to the exercise of 
enforcement discretion by state 
personnel. As revised by Oregon and 
approved by the EPA into the SIP, Or. 
Admin. R. 340–214–0350 is plainly a 
statement of enforcement discretion, 
and it delineates factors that will be 
considered by the Department in 
determining whether to pursue state 
enforcement for violations of the 
applicable SIP emission limitations due 
to excess emissions. There is no 
language in this provision suggesting 
that the Department’s determination to 
forgo enforcement against a source 
would in any way preclude the EPA or 
the public from demonstrating that 
violations occurred and taking 
enforcement action. Consequently, the 
EPA believes the current SIP provision 
is consistent with the requirements of 
the CAA. 



c. The EPA’s Proposal 



The EPA proposes to deny the 
Petition with respect to Or. Admin. R. 
340–028–1450. This provision has since 
been recodified and approved by the 
EPA at Or. Admin. R. 340–214–0350. 
The EPA interprets the recodified 
provision to allow both the EPA and the 
public to seek civil penalties or 
injunctive relief, regardless of how the 
state chooses to exercise its enforcement 
discretion. The EPA solicits comments 
on this issue, in particular from the 
State of Oregon, to assure that there is 
no misunderstanding with respect to the 
correct interpretation of Or. Admin. R. 
340–214–0350. 



4. Washington 



a. Petitioner’s Analysis 
The Petitioner objected to a provision 



in the Washington SIP that provides an 
excuse for ‘‘unavoidable’’ excess 
emissions that occur during certain SSM 
events, including startup, shutdown, 
scheduled maintenance, and ‘‘upsets’’ 
(Wash. Admin. Code § 173–400–107).199 
The provision provides that ‘‘[e]xcess 
emissions determined to be unavoidable 
under the procedures and criteria under 
this section shall be excused and are not 
subject to penalty.’’ The Petitioner 
argued that this provision excuses 
excess emissions in violation of the 
CAA and the EPA’s SSM Policy, which 
require all such emissions to be treated 
as violations of the applicable SIP 
emission limitations. The Petitioner 
further argued that it is unclear whether 
the provision could be interpreted to bar 
enforcement actions brought by the EPA 
or citizens, because it is drafted as if the 
state were the sole enforcement 
authority. Finally, the Petitioner pointed 
out, the provision is worded as if it were 
an affirmative defense, but it uses 
criteria for enforcement discretion. 



b. The EPA’s Evaluation 
The EPA interprets Wash. Admin. 



Code § 173–400–107 as an affirmative 
defense under which excess emissions 
that occur during certain SSM events 
can be ‘‘excused’’ if the requisite 
showing is made by the source. This 
provision is substantially inadequate for 
four reasons. First, provisions that allow 
a state official’s decision to bar the EPA 
or citizen enforcement are 
impermissible under the CAA. The 
Wash. Admin. Code § 173–400–107 
provides that ‘‘[t]he owner or operator of 
a source shall have the burden of 
proving to Ecology or the authority or 
the decision-maker in an enforcement 
action that excess emissions were 
unavoidable.’’ This language makes 
clear that the state’s determination is 
not binding on the EPA or the public, 
because it refers to other authorities and 
decision-makers besides the state 
agency. However, the provision also 
states that ‘‘[e]xcess emissions 
determined to be unavoidable * * * 
shall be excused and not subject to 
penalty.’’ This language could be 
interpreted to preclude those excess 
emissions deemed ‘‘unavoidable’’ from 
being considered violations of the 
applicable SIP emission limitations, and 
thus it could preclude enforcement by 
the EPA or through a citizen suit. 



Second, it is unclear whether the 
affirmative defense applies only to 
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200 Small entities include small businesses, small 
organizations, and small governmental 
jurisdictions. For purposes of assessing the impacts 
of this notice on small entities, small entity is 
defined as: (1) A small business that is a small 
industrial entity as defined in the U.S. Small 
Business Administration (SBA) size standards (see 
13 CFR 121.201); (2) a small governmental 
jurisdiction that is a government of a city, county, 
town, school district, or special district with a 
population of less than 50,000; or (3) a small 
organization that is any not-for-profit enterprise that 
is independently owned and operated and is not 
dominant in its field. 



actions for monetary penalties or could 
also be used to bar actions seeking 
injunctive relief. Although the EPA 
believes that narrowly drawn 
affirmative defenses are permitted under 
the CAA for malfunction events, as 
discussed in sections IV.B and VII.B of 
this notice, the EPA’s interpretation is 
that such affirmative defenses can only 
shield the source from monetary 
penalties and cannot be a bar to 
injunctive relief. 



Third, as explained more fully in 
sections IV.B and VII.C of this notice, 
the EPA believes that affirmative 
defense provisions that apply to startup, 
shutdown, or maintenance events are 
inconsistent with the requirements of 
the CAA on their face. Consequently, 
Wash. Admin. Code § 173–400–107, 
which applies to excess emissions that 
occur during startup, shutdown, and 
scheduled maintenance, is 
impermissible for this reason as well. 



Finally, while the EPA continues to 
believe that affirmative defense 
provisions applying to malfunctions can 
be consistent with the CAA as long as 
the criteria set forth in the SSM Policy 
are carefully adhered to, as discussed in 
sections IV.B and VII.B of this notice, 
the criteria in Wash. Admin. Code 
§ 173–400–107 are not sufficiently 
similar to those recommended in the 
EPA’s SSM Policy to assure that the 
affirmative defense is available only in 
appropriately narrow circumstances. 
The EPA acknowledges that the SSM 
Policy is only guidance concerning what 
types of SIP provisions could be 
consistent with the requirements of the 
CAA. Nonetheless, through this 
rulemaking, the EPA is proposing to 
determine that Wash. Admin. Code 
§ 173–400–107 does not include criteria 
that are sufficiently robust to qualify as 
an acceptable affirmative defense 
provision for malfunctions (i.e., 
‘‘upsets’’). For example, the defense 
available in Wash. Admin. Code § 173– 
400–107 is not limited to excess 
emissions caused by sudden, 
unavoidable, breakdown of technology 
beyond the control of the owner or 
operator. Similarly, the provision 
contains neither a statement that the 
defense does not apply in situations 
where a single source or small group of 
sources has the potential to cause an 
exceedance of the NAAQS or PSD 
increments nor a requirement that 
sources make an after-the-fact showing 
that no such exceedance occurred. As a 
result, the EPA believes that the 
provision is substantially inadequate to 
satisfy the requirements of the CAA. 



c. The EPA’s Proposal 



The EPA proposes to grant the 
Petition with respect to Wash. Admin. 
Code § 173–400–107. The provision 
applies to startup, shutdown, and 
maintenance events, contrary to the 
EPA’s interpretation of the CAA to 
allow such affirmative defenses only for 
malfunctions. Furthermore, the section 
of Wash. Admin. Code § 173–400–107 
applying to ‘‘upsets’’ is inadequate 
because the criteria referenced are not 
sufficiently similar to those 
recommended in the EPA’s SSM Policy 
for affirmative defenses for excess 
emissions due to malfunctions. Finally, 
the provision is unclear as to whether 
the EPA and the public could still seek 
injunctive relief if a state official made 
a determination that excess emissions 
were unavoidable. As a result, the EPA 
believes that Wash. Admin. Code § 173– 
400–107 is inconsistent with the 
fundamental requirements of CAA 
sections 110(a)(2)(A), 110(a)(2)(C), and 
302(k). For these reasons, the EPA is 
proposing to find that the provision is 
substantially inadequate to meet CAA 
requirements and proposes to issue a 
SIP call with respect to the provision. 



X. Statutory and Executive Order 
Reviews 



A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 



Under Executive Order 12866 (58 FR 
51735, October 4, 1993), this action is a 
‘‘significant regulatory action’’ because 
it raises novel legal or policy issues. 
Accordingly, the EPA submitted this 
action to the Office of Management and 
Budget (OMB) for review under 
Executive Orders 12866 and 13563 (76 
FR 3821, January 21, 2011) and any 
changes made in response to OMB 
recommendations have been 
documented in the docket for this 
action. 



B. Paperwork Reduction Act 



This action does not impose any new 
information collection burden. The 
EPA’s proposed action in response to 
the Petition merely reiterates the EPA’s 
interpretation of the statutory 
requirements of the CAA and does not 
require states to collect any additional 
information. To the extent that the EPA 
proposes to grant the Petition and thus 
proposes to issue a SIP call to a state 
under CAA section 110(k)(5), the EPA is 
only proposing an action that requires 
the state to revise its SIP to comply with 
existing requirements of the CAA. 



C. Regulatory Flexibility Act 
The Regulatory Flexibility Act (RFA) 



generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice-and-comment 
rulemaking requirements under the 
Administrative Procedure Act or any 
other statute unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities.200 



After considering the economic 
impacts of this proposed rule on small 
entities, I certify that this action will not 
have a significant economic impact on 
a substantial number of small entities. 
Courts have interpreted the RFA to 
require a regulatory flexibility analysis 
only when small entities will be subject 
to the requirements of the rule. See, e.g., 
Michigan v. EPA, 213 F.3d 663 (D.C. Cir. 
2000); Mid-Tex Elec. Co-op, Inc. v. 
FERC, 773 F.2d 327 (D.C. Cir. 1985). 
This proposed rule will not impose any 
requirements on small entities. Instead, 
the proposed action merely reiterates 
the EPA’s interpretation of the statutory 
requirements of the CAA. To the extent 
that the EPA proposes to grant the 
Petition and thus proposes to issue a SIP 
call to a state under CAA section 
110(k)(5), the EPA is only proposing an 
action that requires the state to revise its 
SIP to comply with existing 
requirements of the CAA. The EPA’s 
action, therefore, would leave to states 
the choice of how to revise the SIP 
provision in question to make it 
consistent with CAA requirements and 
determining, among other things, which 
of the several lawful approaches to the 
treatment of excess emissions during 
SSM events will be applied to particular 
sources. We continue to be interested in 
the potential impacts of the proposed 
rule on small entities and welcome 
comments on issues related to such 
impacts. 



D. Unfunded Mandates Reform Act 
This rule does not contain a federal 



mandate that may result in expenditures 
of $100 million or more for state, local, 
and tribal governments, in the aggregate, 
or the private sector in any one year. 
The action may impose a duty on 
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201 ‘‘EPA’s Action Development Process-Guidance 
on Executive Order 13132: Federalism,’’ dated 
November 2008. 



certain state governments to meet their 
existing obligations to revise their SIPs 
to comply with CAA requirements. The 
direct costs of this action on states 
would be those associated with 
preparation and submission of a SIP 
revision by those states for which the 
EPA issues a SIP call. Examples of such 
costs could include development of a 
state rule, conducting notice and public 
hearing, and other costs incurred in 
connection with a SIP submission. 
These aggregate costs would be far less 
than the $100-million threshold in any 
one year. Thus, this rule is not subject 
to the requirements of sections 202 or 
205 of UMRA. 



This rule is also not subject to the 
requirements of section 203 of UMRA 
because it contains no regulatory 
requirements that might significantly or 
uniquely affect small governments. The 
regulatory requirements of this action 
would apply to the states for which the 
EPA issues a SIP call. To the extent that 
such states allow local air districts or 
planning organizations to implement 
portions of the state’s obligation under 
the CAA, the regulatory requirements of 
this action would not significantly or 
uniquely affect small governments 
because those governments have already 
undertaken the obligation to comply 
with the CAA. 



E. Executive Order 13132—Federalism 



This action does not have federalism 
implications. It will not have substantial 
direct effects on the states, on the 
relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132 because it will 
simply maintain the relationship and 
the distribution of power between the 
EPA and the states as established by the 
CAA. The proposed SIP calls are 
required by the CAA because the EPA 
is proposing to find that the current SIPs 
of the affected states are substantially 
inadequate to meet fundamental CAA 
requirements. In addition, the effects on 
the states will not be substantial because 
where a SIP call is finalized for a state, 
the SIP call will require the affected 
state to submit only those revisions 
necessary to address the SIP 
deficiencies and applicable CAA 
requirements. While this action may 
impose direct effects on the states, the 
expenditures would not be substantial 
because they would be far less than $25 
million in the aggregate in any one 



year.201 Thus, Executive Order 13132 
does not apply to this action. 



In the spirit of Executive Order 13132, 
and consistent with the EPA policy to 
promote communications between the 
EPA and state and local governments, 
the EPA specifically solicits comment 
on this proposed rule from state and 
local officials. 



F. Executive Order 13175—Consultation 
and Coordination With Indian Tribal 
Governments 



This action does not have tribal 
implications, as specified in Executive 
Order 13175 (65 FR 67249, November 9, 
2000). In this action, the EPA is not 
addressing any tribal implementation 
plans. This action is limited to states. 
Thus, Executive Order 13175 does not 
apply to this action. However, the EPA 
invites comment on this proposed 
action from tribal officials. 



G. Executive Order 13045—Protection of 
Children From Environmental Health 
Risks and Safety Risks 



The EPA interprets EO 13045 (62 FR 
19885, April 23, 1997) as applying only 
to those regulatory actions that concern 
health or safety risks, such that the 
analysis required under section 5–501 of 
the EO has the potential to influence the 
regulation. This action is not subject to 
EO 13045 because it merely prescribes 
the EPA’s action for states regarding 
their obligations for SIPs under the 
CAA. 



H. Executive Order 13211—Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 



This action is not a ‘‘significant 
energy action’’ as defined in Executive 
Order 13211 (66 FR 28355(May 22, 
2001)), because it is not likely to have 
a significant adverse effect on the 
supply, distribution, or use of energy. 
This action merely prescribes the EPA’s 
action for states regarding their 
obligations for SIPs under the CAA. 



I. National Technology Transfer and 
Advancement Act 



Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (‘‘NTTAA’’), Public Law 
104–113, 12(d) (15 U.S.C. 272 note) 
directs the EPA to use voluntary 
consensus standards in its regulatory 
activities unless to do so would be 
inconsistent with applicable law or 
otherwise impractical. Voluntary 
consensus standards are technical 
standards (e.g., materials specifications, 



test methods, sampling procedures, and 
business practices) that are developed or 
adopted by voluntary consensus 
standards bodies. NTTAA directs the 
EPA to provide Congress, through OMB, 
explanations when the EPA decides not 
to use available and applicable 
voluntary consensus standards. 



This proposed rulemaking does not 
involve technical standards. Therefore, 
the EPA is not considering the use of 
any voluntary consensus standards. 



J. Executive Order 12898—Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 



Executive Order 12898 (59 FR 7629, 
Feb. 16, 1994) establishes federal 
executive policy on environmental 
justice. Its main provision directs 
federal agencies, to the greatest extent 
practicable and permitted by law, to 
make environmental justice part of their 
mission by identifying and addressing, 
as appropriate, disproportionately high 
and adverse human health or 
environmental effects of their programs, 
policies, and activities on minority 
populations and low-income 
populations in the U.S. 



The EPA has determined that this 
proposed rule will not have 
disproportionately high and adverse 
human health or environmental effects 
on minority or low-income populations 
because it increases the level of 
environmental protection for all affected 
populations without having any 
disproportionately high and adverse 
human health or environmental effects 
on any population, including any 
minority or low-income population. The 
rule is intended to ensure that all 
communities and populations across the 
affected states, including minority, low- 
income and indigenous populations 
overburdened by pollution, receive the 
full human health and environmental 
protection provided by the CAA. This 
proposed action concerns states’ 
obligations regarding the treatment they 
give, in rules included in their SIPs 
under the CAA, to excess emissions 
during startup, shutdown, and 
malfunctions. This proposed action 
would require 36 states to bring their 
treatment of these emissions into line 
with CAA requirements, which would 
lead to sources’ having greater 
incentives to control emissions during 
such events. 



K. Determination Under Section 307(d) 
Pursuant to CAA section 307(d)(1)(U), 



the Administrator determines that this 
action is subject to the provisions of 
section 307(d). Section 307(d)(1)(U) 
provides that the provisions of section 
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202 See, e.g., State of Texas, et al. v. EPA, 2011 
U.S. App. LEXIS 5654 (5th Cir. 2011) (finding SIP 
call to 13 states to be of nationwide scope and effect 
and thus transferring the case to the U.S. Court of 
Appeals for the D.C. Circuit in accordance with 
CAA section 307(b)(1)). 



307(d) apply to ‘‘such other actions as 
the Administrator may determine.’’ 



L. Judicial Review 



Section 307(b)(1) of the CAA indicates 
which Federal Courts of Appeal have 
venue for petitions of review of final 
agency actions by the EPA under the 
CAA. This section provides, in part, that 
petitions for review must be filed in the 
Court of Appeals for the District of 
Columbia Circuit (i) when the agency 
action consists of ‘‘nationally applicable 
regulations promulgated, or final actions 
taken, by the Administrator,’’ or (ii) 
when such action is locally or regionally 
applicable, if ‘‘such action is based on 
a determination of nationwide scope or 
effect and if in taking such action the 
Administrator finds and publishes that 
such action is based on such a 
determination.’’ 



This rule responding to the Petition is 
‘‘nationally applicable’’ within the 
meaning of section 307(b)(1). First, the 
rulemaking addresses a Petition that 
raises issues that are applicable in all 
states and territories in the U.S. For 
example, the Petitioner requested that 
the EPA revise its SSM Policy with 
respect to whether affirmative defense 
provisions in SIPs are consistent with 
CAA requirements. The EPA’s response 
is relevant for all states nationwide. 
Second, the rulemaking will address a 
Petition that raises issues relevant to 
specific existing SIP provisions in 39 
states across the U.S. that are located in 
each of the 10 EPA Regions, 10 different 



federal circuits, and multiple time 
zones. Third, the rulemaking addresses 
a common core of knowledge and 
analysis involved in formulating the 
decision and a common interpretation 
of the requirements of the CAA being 
applied to SIPs in states across the 
country. Fourth, the rulemaking, by 
addressing issues relevant to 
appropriate SIP provisions in one state, 
may have precedential impacts upon the 
SIPs of other states nationwide. Courts 
have found similar rulemaking actions 
to be of nationwide scope and effect.202 



This determination is appropriate 
because in the 1977 CAA Amendments 
that revised CAA section 307(b)(1), 
Congress noted that the Administrator’s 
determination that an action is of 
‘‘nationwide scope or effect’’ would be 
appropriate for any action that has 
‘‘scope or effect beyond a single judicial 
circuit.’’ H.R. Rep. No. 95–294 at 323— 
324, reprinted in 1977 U.S.C.C.A.N. 
1402–03. Here, the scope and effect of 
this rulemaking extends to numerous 
judicial circuits because the action on 
the petition extends to states throughout 
the country. In these circumstances, 
section 307(b)(1) and its legislative 
history authorize the Administrator to 
find the rule to be of ‘‘nationwide scope 
or effect’’ and thus to indicate that 



venue for challenges to be in the D.C. 
Circuit. Thus, any petitions for review 
must be filed in the Court of Appeals for 
the District of Columbia Circuit. 
Accordingly, the EPA is proposing to 
determine that this will be a rulemaking 
of nationwide scope or effect. 



In addition, pursuant to CAA section 
307(d)(1)(V), the EPA is determining 
that this rulemaking action will be 
subject to the requirements of section 
307(d). 



XI. Statutory Authority 



The statutory authority for this action 
is provided by CAA section 101 et seq. 
(42 U.S.C. 7401 et seq.). 



List of Subjects in 40 CFR Part 52 



Affirmative defense, Air pollution 
control, Carbon dioxide, Carbon dioxide 
equivalents, Carbon monoxide, 
Environmental protection, Excess 
emissions, Greenhouse gases, 
Hydrofluorocarbons, Intergovernmental 
relations, Lead, Methane, Nitrogen 
dioxide, Nitrous oxide, Ozone, 
Particulate matter, Perfluorocarbons, 
Reporting and recordkeeping 
requirements, Startup, shutdown, and 
malfunction, State implementation plan, 
Sulfur hexafluoride, Sulfur oxides, 
Volatile organic compounds. 



Dated: February 12, 2013. 
Gina McCarthy, 
Assistant Administrator. 
[FR Doc. 2013–03734 Filed 2–21–13; 8:45 am] 
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May 9, 2013 
 
U.S. Environmental Protection Agency 
Air Docket 
Docket # EPA-HQ-OAR-2012-0322 
1200 Pennsylvania Avenue, NW 
Mail Code: 6102T 
Washington, DC 20460 
 
RE: Docket # EPA-HQ-OAR-2012-0322, Proposed Rule, State Implementation Plans: 
Response to Petition for Rulemaking; Findings of Substantial Inadequacy; and SIP Calls to 
Amend Provisions Applying to Excess Emissions During Periods of Startup, Shutdown, 
and Malfunction 
 
The New Mexico Environment Department (NMED) provides the following comments on the 
Proposed Rule for State Implementation Plans: Response to Petition for Rulemaking; Findings of 
Substantial Inadequacy; and SIP Calls to Amend Provisions Applying to Excess Emissions 
During Periods of Startup, Shutdown, and Malfunction (Proposed Rule). 



 
The NMED disagrees with the U.S. Environmental Protection Agency’s (EPA) findings of 
“Substantial Inadequacies” with New Mexico’s state regulation 20.2.7 New Mexico 
Administrative Code (NMAC) – Excess Emissions.  
 
It appears from our review of the Proposed Rule that EPA Headquarters did not conduct a 
complete review of NMED’s state implementation plan (SIP) revision or consult with EPA 
Region VI prior to the issuance of the Proposed Rule. The NMED worked very closely with 
Region VI on the revocation of the previous version of 20.2.7 NMAC and the development of 
the current version in 2008. The resulting language in 20.2.7 NMAC is very similar, if not 
identical, to that in EPA’s 1999 Policy on Startup, Shutdown and Malfunctions (1999 Policy). 
Region VI made it very clear to NMED from the onset of the development of the current 20.2.7 
NMAC that their interpretation of the 1999 Policy was that all excess emissions are considered 
violations under the Clean Air Act (CAA) and that only excess emissions that were the result of 
unplanned or non-routine activities could possibly be granted an affirmative defense from civil 
penalties. See Letter of August 1, 2007 from Carl Young, Acting Chief, Air Planning Section, 
Region VI, to Mary Uhl, Chief, NMED Air Quality Bureau, with Enclosure (“August 1, 2007 
Letter”), Attachment 1 hereto. 
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Moreover, as discussed further below, Region VI properly approved 20.2.7 NMAC based on 
precisely that interpretation. See 74 Fed. Reg. 46,910 (Sept. 14, 2009).  
 
The EPA’s evaluation in the proposed rule seems to equate the opportunity to assert an 
affirmative defense with an automatic exemption. That has never been the intent of the NMED, 
nor has that been our practice. In fact, by our estimates, a substantial majority of the affirmative 
defense claims evaluated to date have been rejected by the NMED. 
 
Affirmative Defense for Excess Emissions During Malfunction 



Section 111 of 20.2.7 NMAC affords facilities the opportunity to submit an affirmative defense 
claim for excess emissions that are the result of a malfunction. As previously noted, the submittal 
of an affirmative defense claim does not mean that the NMED will automatically concur with the 
claim.  
 
The EPA’s evaluation states that 20.2.7.111 NMAC is substantially inadequate because it “is not 
restricted in application to only those sources that do not have the potential to cause an 
exceedance, nor does it contain any criteria requiring an ‘after the fact’ showing that excess 
emissions from a single source or group of sources did not cause an exceedance” of the National 
Ambient Air Quality Standards (NAAQS) or Prevention of Significant Deterioration (PSD) 
increments. 78 Fed. Reg. at 12,523. 
 
The NMED concurs that an affirmative defense should not be granted when emissions from 
single sources or groups of sources have the potential to cause exceedances of the NAAQS or 
PSD increments. 
 
Paragraph 6 of Subsection A of 20.2.7.111 NMAC requires that the facility demonstrate that “all 
possible steps were taken to minimize the impact of the excess emission on ambient air quality 
standards.” This language was taken verbatim from the 1999 Policy regarding affirmative 
defenses for excess emissions resulting from a malfunction. As part of the demonstration process 
for an affirmative defense, a facility must also provide an explanation as to why the facility 
believes that the excess emissions did not cause an exceedance of ambient air quality standards 
(NMED’s Instructions for Affirmative Defense Demonstration Form, July 2008) (Attachment 2). 
In addition, the NMED is also authorized under Subsection B of 20.2.7.111 NMAC to request 
additional information from a facility if it is deemed necessary. Finally, Sections 115 and 116 of 
20.2.7 NMAC provide the NMED with the authority to initiate an after–the-fact enforcement 
action on a facility that was granted an affirmative defense, if new information on an excess 
emission event becomes available. 
 
The NMED has never intended nor has it ever granted an affirmative defense to a source or 
group of sources that had the potential to cause an exceedance of the NAAQS or PSD 
increments. Sections 111, 115 and 116 of 20.2.7 NMAC provide NMED with the necessary 
provisions to ensure that a single source or a group of sources are not afforded an affirmative 
defense for an excess emission that would have the potential to cause an exceedance of the 
NAAQS or PSD increments.  
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As Region VI stated in its 2009 approval of New Mexico’s SIP, 20.2.7 NMAC contains “criteria 
to be submitted when asserting affirmative defense for an excess emission during a malfunction 
… that are similar, if not identical, to those in the 1999 policy.” 74 Fed. Reg. at 46,912. That 
1999 policy expressly provided that affirmative defenses based on malfunctions are “appropriate 
only when the respective contributions of individual sources to pollutant concentrations in the 
ambient air are such that no single source or small group of sources has the potential to cause an 
exceedance of the NAAQS or PSD increments.” 1999 Policy at p. 2 (emphasis added), see also 
1999 Policy, Attachment 3 at p. 3 (same). The Proposed Rule offers no explanation as to why 
EPA now believes Region VI was incorrect in finding that New Mexico’s SIP conformed to this 
aspect of the 1999 Policy. 
 
 Affirmative Defense for Excess Emissions During Startup or Shutdown 
 
Section 112 of 20.2.7 NMAC affords facilities the opportunity to submit an affirmative defense 
claim for excess emissions that are the result of a startup or shutdown. As discussed previously, 
the submittal of an affirmative defense claim does not mean that the NMED will automatically 
concur with the claim. 
 
The NMED agrees with EPA’s position that an affirmative defense should not be granted for 
planned startups and shutdowns. As stated above, in the development of 20.2.7 NMAC, it was 
clear to NMED that all excess emissions are considered a violation under the CAA, but an 
affirmative defense for civil penalties could possibly be afforded for those excess emissions that 
are the result of unpredictable or non-routine startups and shutdowns. It is the intent of Section 
112 of 20.2.7 NMAC, as stated in the State of New Mexico’s SIP submittal for 20.2.7 NMAC 
submitted to EPA on October 7, 2008, that all routine and predictable emissions resulting from 
startup, shutdown, and scheduled maintenance must be addressed in the permit. Therefore, 
affirmative defenses related to excess emission during startup and shutdown are limited to those 
emissions that are not predictable or routine. See Transcript of June 2, 2008 Hearing of the New 
Mexico Environmental Improvement Board (“EIB”) to adopt revisions to 20.2.7 NMAC, 
(“Hearing Transcript”) enclosed as Attachment 4, at p.20. 1 
 
Section 15 of 20.2.7 NMAC, entitled Temporary Provisions for Routine or Predictable 
Emissions During Startup, Shutdown, and Scheduled Maintenance (emphasis added) was 
expressly designed to ensure that all routine or predictable startups and shutdowns would be 
addressed by permit limits.  Under Section 15 of 20.2.7 NMAC, all facilities whose permit limits 
could be exceeded by the inclusion of startup and shutdown emissions are required to notify the 
NMED no later than 180 days after the effective date of 20.2.7 NMAC (August 1, 2008).  The 
facility is then required to submit a permit application within 120 days of a request by the 
Department.  In the interim between the time that the facility notifies the Department that a 
permit modification is needed and the time the permit is issued or denied, a facility that 



                                                 
1 Testimony of Debra McElroy, then-Enforcement Chief in NMED’s Air Quality Bureau, stating that: 
“There is no defense for emissions during scheduled maintenance and routine or predictable emissions 
during startup and shutdown, and scheduled maintenance should be addressed through planning, design 
and operating procedures.  So these types of routine and predictable emissions should be included in the 
source’s permit . . .” 
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submitted proper notification is allowed to submit 10-day final reports alone (without submitting 
next-day initial reports) for excess emissions during routine or predictable startups or shutdowns.  
However, such emissions are still considered excess emissions, and nothing in Section 15 
provides or allows for an affirmative defense for these routine or predictable events.  In contrast, 
Section 112, which does provide for affirmative defense for startups and shutdowns, does not 
cover “routine or predictable” emissions. 
 
Both Sections 15 and 112 were developed based on written and verbal correspondence from EPA 
Region VI, who advised NMED that all predictable or routine startup, shutdown and scheduled 
maintenance emissions should be subject to permit limitations. In fact, in comments supporting 
adoption of proposed 20.2.7 NMAC, Region VI lauded NMED’s approach, stating: “With 
respect to the proposed addition of 20.2.7.142 NMAC . . . we applaud NMED’s efforts to ensure 
that all emissions from a source are properly permitted, including routine emissions occurring 
during periods of startup, shutdown, and maintenance activities.” See Letter of April 30, 2008, 
from Guy Donaldson, Chief, Air Planning Section, Region VI, to Mary Uhl, Attachment 5 
hereto.  
 
Sections 15 and 112 provide NMED with the necessary provisions to ensure that only those 
excess emissions that occur during unpredictable or non-routine startup and shutdown events are 
afforded the opportunity to claim an affirmative defense. The NMED has never intended to grant 
nor has it ever granted an affirmative defense to a source for a planned startup or shutdown. 
 
Again, as with the malfunction provisions, Region VI found in its 2009 approval of New 
Mexico’s SIP that the SIP’s provisions for affirmative defenses for excess emissions during 
startup or shutdown are “similar, if not identical, to those in the 1999 Policy.” 74 Fed. Reg. at 
46,912. And, again, the 1999 policy was consistent with the rationale on which EPA is now 
purportedly basing its proposed finding of substantial inadequacy. Specifically, the 1999 Policy 
had already clarified that with respect to startup and shutdowns, “excess emissions that occur 
during these periods are reasonably foreseeable [and] should not be excused.” 1999 Policy at p. 
3. 
 
Region VI was fully cognizant of this policy when it evaluated and approved New Mexico’s SIP, 
explaining that “EPA recognizes that imposition of a penalty for sudden and unavoidable 
malfunctions, startups and shutdowns caused by circumstances entirely beyond the control of the 
owner or operator may not be appropriate.” 74 Fed. Reg. at 46,912 (emphasis added). See also 
Attachment 1 (August 1, 2007 Letter) at p. 2.3 It was with this understanding in mind that Region 
VI approved New Mexico’s startup and shutdown affirmative defense provisions.  
 



                                                 
2 The references to permitting emissions during routine or predictable startup, shutdown, or scheduled 
maintenance were moved from Section 14 in the draft to Section 15 in the final rule. 
3 “Enforcement discretion may be appropriate for infrequent periods of startup, shutdown, or malfunction 
emissions where circumstances are entirely beyond the control of the owner/operator  and which could 
not have been prevented through careful planning and design. . . .States may go beyond enforcement 
discretion approach and provide an affirmative defense to civil penalties for SIP violations due to excess 
emissions if the source can meet certain defined criteria.” (emphasis added). 
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Therefore, the reason cited for the proposed finding of substantial inadequacy of New Mexico’s 
startup and shutdown provisions – that “the EPA now believes that affirmative defense 
provisions are not appropriate in the case of planned source actions, such as startup and 
shutdown,” 78 Fed. Reg. at 12,523 (emphasis added) – does not withstand scrutiny. EPA’s 
position on planned startup and shutdowns is not new. Region VI’s 2009 approval of the SIP 
already took the distinction between planned and unplanned startups and shutdowns into 
account, and EPA does not explain in the Proposed Rule why it now believes that Region VI’s 
determination was incorrect. Moreover, to the extent that EPA is now changing its nomenclature 
such that “startup” and “shutdown” are by definition planned events, EPA’s new terminology 
should not be read into 20.2.7 NMAC.  Instead, those terms as used in 20.2.7 NMAC must be 
interpreted as they were intended at the time of the adoption of the rule and its approval by 
Region VI. 
 
Finally, the provisions of section 112 are readily distinguishable from those at issue in Luminent 
Generation Co. LLC v. EPA, 699 F.3d 427 (5th Cir. 2012), a case EPA points to in the proposed 
rule for the proposition that EPA may disapprove an affirmative defense provision applicable to 
planned activities including startup, shutdown, and maintenance. 78 Fed. Reg. at 12,471, n. 29. 
Unlike 20.2.7.112 NMAC, the Texas regulation disapproved in that case explicitly applied to 
“planned maintenance, startup, or shutdown activity.” 30 Tex. Admin. Code § 101.222(h) 
(emphasis added). New Mexico’s provision at Section 112 does not suffer this fatal flaw, and to 
the extent it may be interpreted to apply to planned activities, NMED has clarified that such is 
not the case in the State of New Mexico’s SIP submittal for 20.2.7 NMAC. See Hearing 
Transcript at, p. 20, quoted in footnote 1 above, see also interpretive letter at Attachment 6. 
Therefore, 20.2.7.112 NMAC is not “substantially inadequate” under the CAA. 
 



Affirmative Defense for an Emergency 



Section 113 of 20.2.7 NMAC affords facilities the opportunity to submit an affirmative defense 
claim for excess emissions that are the result of an emergency. During stakeholder negotiations, 
the regulated community requested the inclusion of an emergency provision that would be 
available to minor sources. 



The intent of the emergency provision is to provide sources with the ability to claim an 
affirmative defense for excess emissions that are not the result of a malfunction, or an unplanned 
startup or shutdown, but are due to circumstances that are clearly beyond the control of the 
source. There are occasions where excess emissions are due to an event, such as a severe 
thunderstorm, which would not qualify as a malfunction or unplanned startup or shutdown. 



The EPA’s evaluation states, in relevant part, (1) “the provision does not explicitly limit the 
affirmative defense to civil penalties,” (2) “the provision does not contain elements for 
establishing the affirmative defense consistent with all of the recommended criteria in the EPA’s 
SSM Policy for SIP provisions,” and (3) “the provision can be read to provide additional 
defenses beyond those already provided in federal technology based standards.” 78 Fed. Reg. at 
12,523. 



The NMED acknowledges that the affirmative defense requirements in Section 113 do not 
explicitly limit the defense to civil penalties. However, it was not the intent nor has it been the 
practice of the NMED to extend this defense to injunctive relief. 
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May 9, 2013 
 
Mr. Thomas Diggs 
Associate Director for Air Programs 
U.S. EPA Region 6 (6-PD) 
1445 Ross Avenue, Suite 1200 
Dallas, Texas  75202-2733 
 
RE: Interpretive Letter Providing Clarification of the Applicability of the Affirmative 



Defense Provisions at 20.2.7.111, 112 and 113 NMAC 
 
Dear Mr. Diggs: 



On February 12, 2013, the State of New Mexico Environment Department (NMED) Air Quality 
Bureau (AQB) was notified by the U.S. EPA (EPA) of proposed findings of substantial 
inadequacy with respect to the affirmative defense provisions at 20.2.7 NMAC, in Docket # 
EPA-HQ-OAR-2012-0322, Proposed Rule, State Implementation Plans: Response to Petition for 
Rulemaking; Findings of Substantial Inadequacy; and SIP Calls to Amend Provisions Applying 
to Excess Emissions During Periods of Startup, Shutdown, and Malfunction; Proposed Rule 
(“proposed rule”).  NMED is submitting comments to the docket of the proposed rule, objecting 
to the proposed findings of inadequacy. 



The purpose of this interpretive letter is to clarify the AQB’s position regarding the intent and 
implementation of 20.2.7 NMAC, consistent with EPA's statement in the preamble to the 
proposed rule, that “the EPA believes that the use of interpretive letters to clarify perceived 
ambiguity in the provisions in a SIP submission is a permissible, and sometimes necessary, 
approach under the CAA.” 78 Fed. Reg.12,460, 12,475 (Feb. 22, 2013). In the event that, in spite 
of NMED’s adverse comments on the proposed rule, EPA determines that formal rulemaking 
pursuant to CAA § 110(k) is necessary to clarify any parts of 20.2.7 NMAC, NMED requests 
that EPA conduct notice and comment rulemaking to confirm its approval of existing 20.2.7 
NMAC as clarified by this letter. This would allow this interpretive letter to be made part of the 
“docket of the underlying rulemaking action.” Id.  



The AQB provides the following clarifications with respect to each of the affirmative defense 
provisions that were addressed in the Findings of Substantial Inadequacy. 
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Affirmative Defense for Excess Emissions During Malfunction (20.2.7.111 NMAC) 



Section 111 of 20.2.7 NMAC affords facilities the opportunity to claim an affirmative defense 
for excess emissions that are the result of a malfunction. 



To be afforded an affirmative defense under 20.2.7.111 NMAC, a source must demonstrate that 
“all possible steps were taken to minimize the impact of the excess emission on ambient air 
quality standards,” which includes providing an explanation as to why the facility believes that 
the excess emissions did not cause an exceedance of ambient air quality standards (AQB’s 
Instructions for Affirmative Defense Demonstration Form, July 2008) (Attachment 1). The 
affirmative defense requirements under 20.2.7.111 NMAC were taken verbatim from EPA’s 
1999 Policy on Startup, Shutdown and Malfunctions (1999 Policy) regarding affirmative 
defenses for excess emissions resulting from a malfunction. 



This interpretation of 20.2.7.111 NMAC was confirmed by EPA Region VI in the 2009 approval 
of New Mexico’s SIP. In the approval of 20.2.7 NMAC, Region VI states that the regulation 
contains “criteria to be submitted when asserting affirmative defense for an excess emission 
during a malfunction … that are similar, if not identical, to those in the 1999 policy.” 74 Fed. 
Reg. at 46,912. That 1999 policy expressly provided that affirmative defenses based on 
malfunctions are “appropriate only when the respective contributions of individual sources to 
pollutant concentrations in the ambient air are such that no single source or small group of 
sources has the potential to cause an exceedance of the NAAQS or PSD increments.” (1999 
Policy at p. 2; emphasis added.) 



To the extent section 111 may be interpreted as ambiguous, the AQB hereby clarifies that it will 
not grant an affirmative defense to a source or group of sources whose excess emissions had the 
potential to cause an exceedance of the NAAQS or PSD increments. (Nor has the AQB done so 
in the past.) To verify that the NAAQS and PSD increments were not threatened by an excess 
emission event, the AQB will, as necessary, (1) use its authority to request additional 
information, pursuant to 20.2.7.111.B NMAC; (2) base its determination on any relevant 
information, including but not limited to that submitted by the source or obtained through 
inspection, pursuant to 20.2.7.115 NMAC; and (3) treat an exceedance of a NAAQS or PSD 
increment as an “appropriate reason” to take an enforcement action pursuant to 20.2.7.116 
NMAC, notwithstanding any prior determination regarding an assertion of affirmative defense. 



Affirmative Defense for Excess Emissions During Startup or Shutdown (20.2.7.112 NMAC) 



Section 112 of 20.2.7 NMAC affords facilities the opportunity to claim an affirmative defense 
for excess emissions that are the result of a startup or shutdown. 



The State of New Mexico’s SIP submittal for 20.2.7 NMAC submitted to EPA on October 7, 
2008, clearly states that the intent and AQB’s interpretation of 20.2.7.112 NMAC is that all 
routine and predictable emissions resulting from startup, shutdown, and scheduled maintenance 
must be addressed in the permit process, thus limiting what may be claimed as an excess 
emission during startups and shutdowns to those emissions that are not predictable or routine. 
The permitting requirements for emissions related to predictable or routine startups and 
shutdowns are outlined under 20.2.7.15 NMAC. 
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Both Sections 15 and 112 were developed based on written and verbal correspondence from EPA 
Region VI, who advised the AQB that all predictable or routine startup, shutdown and scheduled 
maintenance emissions should be subject to permit limitations.  



Sections 15 and 112 provide the AQB with the necessary provisions to ensure that only those 
excess emissions that occur during unpredictable or non-routine startup and shutdown events are 
afforded the opportunity to claim an affirmative defense. To the extent that Section 112 is 
ambiguous, the AQB hereby clarifies that it will not grant an affirmative defense to a source for a 
planned startup or shutdown, nor has it done so in the past. 



Affirmative Defense for an Emergency (20.2.7.113 NMAC) 



Section 20.2.7.113 NMAC affords facilities the opportunity to submit an affirmative defense 
claim for excess emissions that are the result of an emergency. The intent of the emergency 
provision is to provide sources with the ability to claim an affirmative defense for excess 
emissions that are not the result of a malfunction, or an unplanned startup or shutdown, but are 
due to circumstances that are clearly beyond the control of the source.  



AQB interprets 20.2.7.113 NMAC as follows: (1) The affirmative defense requirements in 
Section 113 do not explicitly limit the defense to civil penalties; however, it was not the intent 
nor has it been the practice of the AQB to extend this defense to injunctive relief. (2) The 
affirmative defense requirements in Section 113 are not as thorough as those for startup, 
shutdown and malfunction; however, Subsection C under Section 113 establishes that in any 
enforcement proceeding, the owner or operator seeking to establish the occurrence of an 
emergency has the burden of proof. In addition, Subsection D under Section 113 establishes that 
the AQB has the authority to require additional information if deemed necessary. (3) The New 
Mexico Environmental Improvement Board is generally prohibited by the New Mexico Air 
Quality Control Act from adopting regulations that are more or less stringent than comparable 
federal regulations, thus prohibiting additional defenses beyond those already provided in federal 
technology based standards. 



To the extent that Section 113 is ambiguous, the AQB hereby clarifies that it will not grant an 
affirmative defense to a source for an emergency claim for injunctive relief, nor will the AQB 
consider any additional defenses beyond those already provided in federal technology based 
standards.  



Conclusion 



This interpretive letter should make it clear that the AQB has consistently maintained and 
interpreted the affirmative defense provisions at 20.2.7.111, 112 and 113 NMAC in a manner 
consistent with the Clean Air Act, and will continue to do so. 



The AQB requests that EPA accept this interpretive letter as demonstration of how we 
implement 20.2.7 NMAC consistently with EPA guidance and EPA's current interpretation of 
that guidance. 



If you have any other questions regarding this issue, please contact Rita Bates of my staff at 
(505) 476-4304 or via email at rita.bates@state.nm.us. 
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Before: KAVANAUGH and SRINIVASAN, Circuit Judges, 



and EDWARDS, Senior Circuit Judge. 



 



Opinion for the Court filed by Circuit Judge 



KAVANAUGH. 



 



KAVANAUGH, Circuit Judge:  Portland cement is the key 



ingredient in concrete.  The basic process for making Portland 



cement is much the same today as it was when the material 



was first developed nearly 200 years ago.  Cement 



manufacturers pulverize limestone and minerals, and then 



heat those raw materials to several thousand degrees.  The 



resulting substance, called clinker, is then cooled and ground 



into a fine gray powder.  This powder – called Portland 



cement – is later combined with sand, rocks, and water to 



make concrete.      



The grinding and heating involved in cement 



manufacturing has an unfortunate side effect:  It releases into 



the air a number of hazardous air pollutants, most notably 
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mercury, hydrochloric acid, hydrocarbons, and particulate 



matter.  This case concerns EPA’s efforts to develop rules 



under the Clean Air Act to limit emissions of those pollutants 



from cement plants.   



In a previous decision, we considered EPA’s first attempt 



to create emission standards for the cement industry, and we 



found the agency’s action arbitrary and capricious.  See 



Portland Cement Association v. EPA, 665 F.3d 177 (D.C. Cir. 



2011).  Following our ruling, EPA went back to the drawing 



board and developed the emission standards at issue here, the 



2013 Rule.   



Several environmental organizations, including the 



Natural Resources Defense Council and the Sierra Club, have 



petitioned for review of the 2013 Rule, arguing primarily that 



certain aspects of the Rule contravene the Clean Air Act.  



They also challenge EPA’s decision to create an affirmative 



defense for private civil suits in which plaintiffs sue sources 



of pollution and seek penalties for violations of emission 



standards.  EPA’s affirmative defense would be available to 



defendants in cases where an “unavoidable” malfunction had 



resulted in impermissible levels of emissions.   



We conclude that the emissions-related provisions of 



EPA’s 2013 Rule are permissible but that the affirmative 



defense for private civil suits exceeds EPA’s statutory 



authority.  We therefore grant the petitions in part and vacate 



the portion of the Rule pertaining to the affirmative defense.  



We deny the petitions in all other respects.     



I 



 Section 112 of the Clean Air Act, 42 U.S.C. § 7412, 



requires EPA to establish technology-based emission 



standards for major sources of certain hazardous air 
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pollutants.  Emission standards must reflect “the maximum 



degree of reduction in emissions” that EPA determines is 



“achievable,” taking into consideration “the cost of achieving 



such emission reduction, and any non-air quality health and 



environmental impacts and energy requirements.”  42 U.S.C. 



§ 7412(d)(2).  The resulting standards are commonly known 



as the “maximum achievable control technology,” or 



“MACT” standards.  See National Lime Association v. EPA, 



233 F.3d 625, 630 (D.C. Cir. 2000).  



EPA uses a two-step process for establishing MACT 



standards.  The agency begins by setting a minimum 



stringency level, or “floor,” based on the results achieved by 



the best-performing similar sources.  See 42 U.S.C. 



§ 7412(d)(3).  Once EPA sets the statutory floor, it then 



determines, considering cost and the other factors listed in 



Section 112(d)(2), whether a more restrictive standard is 



“achievable,” and if so then adopts that standard.  EPA calls 



these stricter requirements “beyond-the-floor” standards.  



Sierra Club v. EPA, 479 F.3d 875, 877 (D.C. Cir. 2007). 



 When EPA sets an emission standard, it also determines a 



schedule for compliance with that standard.  For existing 



sources, EPA must “provide for compliance as expeditiously 



as practicable, but in no event later than 3 years after the 



effective date” of the emission standard.  42 U.S.C. 



§ 7412(i)(3)(A).    



In 2010, pursuant to its Section 112 authority, EPA 



promulgated National Emission Standards for Hazardous Air 



Pollutants from the Portland Cement Manufacturing Industry 



and Standards of Performance for Portland Cement Plants, 75 



Fed. Reg. 54,970 (Sept. 9, 2010).  That 2010 Rule set or 



revised emissions limits for mercury, hydrogen chloride, total 



hydrocarbons (a surrogate for organic hazardous air pollutants 
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such as benzene and formaldehyde), and particulate matter (a 



surrogate for certain non-mercury metals).  Cement plants 



would be required to comply with the new standards 



beginning in September 2013.  75 Fed. Reg. at 54,993.    



In addition to establishing emission standards, the 2010 



Rule created an affirmative defense in private civil suits when 



violations of the standards occurred because of “unavoidable” 



malfunctions.  See id. at 54,993, 55,053.  The affirmative 



defense replaced a previous EPA policy creating an 



exemption from emissions limitations during malfunction 



events.  In a prior decision, this Court struck down that 



exemption because it was inconsistent with the requirement 



that emission standards apply continuously.  See Sierra Club 



v. EPA, 551 F.3d 1019, 1027-28 (D.C. Cir. 2008). 



Industry groups petitioned this Court for review and we 



found the 2010 Rule arbitrary and capricious and remanded to 



EPA.  We ruled specifically that, in calculating the floor for 



MACT purposes, EPA had arbitrarily included in its dataset 



information from cement kilns properly classified as 



commercial incinerators, which are regulated under a separate 



provision of the Act.  See Portland Cement Association v. 



EPA, 665 F.3d 177, 186-89 (D.C. Cir. 2011). 



In our 2011 decision, however, we did not vacate the 



emission standards set forth in the 2010 Rule or stay its 



implementation pending EPA’s reconsideration process, 



stating that “it is unlikely that significant changes will be 



made to the standards upon reconsideration.”  Id. at 189.   



 On remand, however, EPA made several relevant 



changes to the Portland cement emission standards.  See 



National Emission Standards for Hazardous Air Pollutants for 



the Portland Cement Manufacturing Industry and Standards of 
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Performance for Portland Cement Plants, 78 Fed. Reg. 10,006 



(Feb. 12, 2013) (the 2013 Rule). 



First, consistent with our Portland Cement opinion, EPA 



revised its dataset to exclude commercial incinerators.  When 



recalculated using the revised data, the maximum emissions 



level for particulate matter – the floor – was ultimately 



revised from 0.04 lb/ton to 0.07 lb/ton of clinker for existing 



kilns.  See id. at 10,017-19.  And EPA declined to re-adopt the 



more stringent, 0.04 lb/ton limit of the 2010 Rule as a 



beyond-the-floor standard.  The agency reasoned that 



achieving that additional increment of particulate reduction 



would not be cost effective on a cost-per-ton basis.  See id. at 



10,020-21.  



Second, citing additional compliance strategies afforded 



cement manufacturers by the revised particulate standard, 



EPA established a new compliance date of September 2015 



for that standard.  See id. at 10,014.  EPA further concluded 



that although the emissions limits for mercury, hydrochloric 



acid, and hydrocarbons remained the same as in the 2010 



Rule, the new September 2015 compliance date would also 



apply to those emission standards.  According to EPA, 



coordinating the compliance date for particulate matter, 



mercury, hydrochloric acid, and hydrocarbons was essential 



because the latter standards “all typically involve some 



element of [particulate matter] generation and capture and so 



the controls must be integrated with [particulate matter] 



control strategies.”  Id. at 10,022. 



The 2013 Rule also retained the affirmative defense for 



private civil suits when the defendant violated emission 



standards due to an unavoidable malfunction.  EPA explained 



that in its view, the affirmative defense was necessary to 



resolve a “tension” between the Clean Air Act’s requirement 
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that emission standards apply at all times and the fact that 



emission limits may sometimes be exceeded for reasons 



beyond the control of the source.  See id. at 10,014. 



NRDC, the Sierra Club, and other environmental 



organizations have petitioned for review of various aspects of 



the 2013 Rule.  In Part II of this opinion, we address 



petitioners’ arguments regarding the emission standards for 



particulate matter.  In Part III, we address petitioners’ 



challenge to the compliance schedule implementing some of 



the 2013 Rule’s emission standards.  In Part IV, we consider 



whether EPA’s decision to create the affirmative defense to 



civil penalties for certain malfunction-related events exceeds 



the agency’s statutory authority. 



II 



 



 We first consider petitioners’ challenges to the emission 



standards for particulate matter.     



 



A 



 



The 2013 Rule ultimately set the emissions level for 



particulate matter at 0.07 lb/ton of clinker for existing kilns.  



The 2010 Rule had set the level at 0.04 lb/ton of clinker.  



Petitioners argue that the 2013 Rule weakens the particulate 



matter standard in violation of Section 112(d)(7) of the Clean 



Air Act, 42 U.S.C. § 7412(d)(7).  That provision, titled “Other 



requirements preserved,” states: 



No emission standard or other requirement 



promulgated under this section shall be interpreted, 



construed or applied to diminish or replace the 



requirements of a more stringent emission limitation 



or other applicable requirement established pursuant to 
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section 7411 of this title, part C or D of this 



subchapter, or other authority of this chapter or a 



standard issued under State authority.   



(emphases added).  Petitioners maintain that EPA violated 



Section 112(d)(7) because the 2013 Rule’s particulate matter 



standards “diminish or replace” the more stringent standards 



in the 2010 Rule.   



EPA responds that such a reduction does not violate 



Section 112(d)(7).  In EPA’s view, the most natural reading of 



Section 112(d)(7) is that “other authority” refers to authority 



other than Section 112 and other than the parts of the Clean 



Air Act specifically enumerated in Section 112(d)(7).  Stated 



another way, EPA suggests that Section 112(d)(7) is simply a 



savings clause that makes clear that Section 112 does not 



supersede the requirements of other, more restrictive 



provisions of the Act.   



By contrast, petitioners say that “other authority” of the 



Act includes Section 112 itself, as well as other provisions in 



the Act.  Petitioners read the statute as an anti-backsliding 



restriction on EPA’s ability to voluntarily reduce the 



stringency of any emission standard issued under Section 112.   



As EPA points out, however, when Congress has sought 



to include that sort of anti-backsliding provision in the Clean 



Air Act, it has done so directly and explicitly.  Cf., e.g., 42 



U.S.C. § 7410(l) (“The Administrator shall not approve a 



revision of a [State Implementation Plan] if the revision 



would interfere with any applicable requirement concerning 



attainment and reasonable further progress”); id. § 7502(e) 



(specifying pollution control requirements if “the 



Administrator relaxes a national primary ambient air quality 



standard”).  Section 112(d)(7) contains no such language.  



Furthermore, EPA argues that petitioners’ interpretation of 
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Section 112(d)(7) would mean that any change to a rule 



issued under Section 112 – even a necessary change made just 



for technical reasons or because there was a calculation error 



– would be impermissible if the change made the standard 



less stringent.  EPA says that it would be extraordinary if the 



statute precluded that kind of necessary change.   



In wading through this back-and-forth, we ultimately 



need not decide whether EPA’s reading is the better or only 



reading of this statutory provision, but simply whether it is a 



permissible reading.  EPA administers the Clean Air Act, and 



we must defer to its reasonable interpretation of any 



ambiguities in the statute.  See Chevron U.S.A. Inc. v. NRDC, 



467 U.S. 837, 843-44 (1984).  Here, even if the statute does 



not compel EPA’s reading, and indeed even if EPA’s reading 



is not the better reading, the statute at a minimum is 



sufficiently ambiguous on this point to permit EPA’s reading 



of “other authority.”  Because EPA’s reading is at least 



reasonable, we reject petitioners’ argument and rule for EPA 



at Chevron step two.   



B 



 



Petitioners also contend that EPA should have set a more 



restrictive particulate matter standard when considering 



whether to set “beyond-the-floor” standards.  Petitioners 



argue in particular that EPA misinterpreted the statute to 



allow it to consider cost-effectiveness when setting beyond-



the-floor standards.   



Under Section 112(d), EPA must require “the maximum 



degree of reduction in emissions” that EPA determines is 



“achievable.”  42 U.S.C. § 7412(d)(2).  To determine that 



emission level, EPA first establishes a minimum stringency 



level, or “floor,” based on the emission results achieved by 
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the best-performing sources in the category at issue.  See id. 



§ 7412(d)(3).  Once EPA sets the statutory floor, it then 



determines, based on cost and the other factors listed in 



Section 112(d)(2), whether a more restrictive, beyond-the-



floor standard is achievable.
1
   



When it promulgated the 2013 Rule, EPA rejected 



petitioners’ argument to set a 0.04 lb/ton limit as a beyond-



the-floor standard.  78 Fed. Reg. at 10,020.  EPA estimated 



that a beyond-the-floor standard set at the 0.04 lb/ton level 



would result in a reduction of 138 tons of particulate matter 



per year, at a cost of $37 million.   Id.  Based on those 



estimates, EPA noted that the cost-effectiveness of the 



potential beyond-the-floor standard – $268,000 per ton of 



particulate matter removed – was substantially lower than the 



cost-effectiveness of other emission standards previously 



rejected by EPA.  See 78 Fed. Reg. at 10,021. 



Petitioners take issue with EPA’s consideration of cost-



effectiveness as a component of the Section 112(d)(2) cost 



analysis.  Petitioners contend that “cost” for purposes of the 



statute only concerns whether “the standard is too expensive 



for industry to achieve,” in essence, whether the standards 



would bankrupt the industry.  Pet’rs Br. 34.   



                                                 
1
 In relevant part, the statute reads: “Emissions standards 



promulgated under this subsection and applicable to new or existing 



sources of hazardous air pollutants shall require the maximum 



degree of reduction in emissions of the hazardous air pollutants 



subject to this section (including a prohibition on such emissions, 



where achievable) that the Administrator, taking into consideration 



the cost of achieving such emission reduction, and any non-air 



quality health and environmental impacts and energy requirements, 



determines is achievable for new or existing sources in the category 



or subcategory . . . .”  42 U.S.C. § 7412(d)(2) (emphasis added).   
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EPA says that Congress afforded it wide latitude in 



deciding how to balance cost and other considerations when 



determining that maximum achievable reduction in emissions.  



According to EPA, Section 112 does not command EPA to 



use a particular form of cost analysis.  In taking cost into 



account, EPA contends that it may determine whether the 



proposed emission levels would be cost-effective.  Indeed, 



EPA notes that this Court has previously recognized EPA’s 



authority to consider cost-effectiveness in setting standards 



under nearly identical provisions of the Clean Air Act.  See, 



e.g., Husqvarna AB v. EPA, 254 F.3d 195, 200 (D.C. Cir. 



2001) (“Because section 213 does not mandate a specific 



method of cost analysis, we find reasonable the EPA’s choice 



to consider costs on the per ton of emissions removed 



basis.”); National Association of Clean Water Agencies v. 



EPA, 734 F.3d 1115, 1156-57 (D.C. Cir. 2013) (citing 



Husqvarna; EPA could consider cost-effectiveness in setting 



a beyond-the-floor standard under Section 129(a)(2) of the 



Act). 



Again on this issue as with the first, we need not decide 



whether EPA’s reading is the only reading of this provision.  



Even if the statute does not compel EPA’s approach, and even 



if EPA’s reading is not the better reading, we conclude that it 



is still at least a reasonable reading given the various potential 



meanings of “cost” in this context.  Therefore, we reject 



petitioners’ argument that EPA was required to exclude 



consideration of cost-effectiveness and to set a beyond-the-



floor standard of 0.04 lb/ton of clinker.       



III 



 



Next, we consider petitioners’ claim that EPA acted 



unreasonably in setting a compliance date of September 2015 
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for the emission standards for particulate matter, mercury, 



hydrochloric acid, and hydrocarbons. 



Under Section 112(i)(3)(A) of the Clean Air Act, EPA 



must require compliance with emission standards for existing 



sources “as expeditiously as practicable, but in no event later 



than 3 years after the effective date of such standard.”  42 



U.S.C. § 7412(i)(3)(A).  Petitioners here contend that EPA 



violated this timing provision by “extending” the compliance 



deadline for the 2010 Rule from September 2013 to 



September 2015.   



As applied to the particulate matter standard, there is a 



basic flaw in petitioners’ argument:  The 2013 Rule did not 



simply “extend” the deadline for complying with the 2010 



Rule.  Rather, the 2013 Rule established new particulate 



matter standards with a new effective date of February 2013, 



and a new compliance date of September 2015.  EPA 



concluded that any earlier date of compliance would not be 



practicable because of the multi-year timeline for upgrading 



the technology necessary to ensure compliance.  See 78 Fed. 



Reg. at 10,024.  As we have ruled before, EPA may reset the 



compliance date for an emission standard when it introduces a 



new standard with a new effective date, as was the case for 



particulate matter in the 2013 Rule.  See NRDC v. EPA, 489 



F.3d 1364 (D.C. Cir. 2007). 



According to petitioners, even if EPA could change the 



compliance date for the particulate matter standard, the 



agency could not do the same for the mercury, hydrochloric 



acid, and hydrocarbon standards.  The 2010 Rule set the 



emission levels for those pollutants, and the 2013 Rule did not 



alter the emission levels for those pollutants.  This situation 



does indeed present a bit of a conundrum.  On the one hand, 



we know under the terms of the statute that EPA has set a 











13 



 



compliance date of 2015 as the date that is as expeditious as 



practicable for particulate matter.  On the other hand, our 



prior decision did not vacate the prior 2010 Rule, and the 



compliance date for the other pollutants as set forth in that 



Rule would otherwise be 2013. 



This conundrum is resolved when one realizes that it 



would be irrational and even absurd to have different 



compliance dates for the different pollutants.  EPA explained 



that the technology is such that it would be senseless to have 



different compliance dates.  See 78 Fed. Reg. at 10,024.  Even 



petitioners do not deny that the compliance date for all the 



pollutants should be the same.  To be sure, they want 2013 not 



2015 as the compliance date.  But they recognize the general 



undesirability of a compliance date of 2013 for some of the 



pollutants and of 2015 for other pollutants.  See Tr. of Oral 



Argument at 10-11.  Finally and perhaps most importantly, 



our prior decision in this case also recognized, at least 



implicitly, that there must be a single compliance date for all 



of the pollutants.  See Portland Cement Association, 665 F.3d 



at 189.  Our decision necessarily relied on an assumption that 



if EPA did not alter the level for any of the pollutants, the date 



would be 2013.  But if EPA changed the level for one of the 



pollutants, the compliance date for all the pollutants would 



move together.  Petitioners’ argument for a 2013 compliance 



date would be inconsistent with our prior decision. 



In short, we reject petitioners’ argument about the 2015 



compliance date.       



IV 



 



We next consider petitioners’ challenge to the affirmative 



defense that EPA created for cases of “unavoidable” 



malfunctions. 
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Section 304(a) of the Clean Air Act, 42 U.S.C. § 7604(a), 



allows individuals to file citizen suits in federal district court 



against sources that violate emission standards.  Under the 



law as originally enacted, a court could order only injunctive 



relief as a remedy for a violation.  But as part of the 1990 



amendments to the Act, Congress expanded the citizen suit 



provision to give district courts authority to impose “any 



appropriate civil penalties,” which may include monetary 



penalties.  42 U.S.C. § 7604(a).   



In the 2010 Rule, EPA created an affirmative defense to 



Section 304(a) for certain emissions violations caused by 



“unavoidable” malfunctions.  Under the affirmative defense, 



the district court may assess penalties only if violators “fail to 



meet [their] burden of proving all of the requirements in the 



affirmative defense.”  78 Fed. Reg. at 10,039.  EPA retained 



the affirmative defense when it promulgated the 2013 Rule.  



See 40 C.F.R. § 63.1344.   



Petitioners now argue that the affirmative defense 



exceeds EPA’s statutory authority and that it is for the courts 



to decide whether to create an affirmative defense in these 



private civil suits, not EPA.  We agree.   



The threshold question is whether petitioners have 



standing to challenge EPA’s adoption of the affirmative 



defense.  Petitioners are environmental associations with 



individual members across the country.  EPA’s affirmative 



defense would immunize certain emissions that petitioners 



contend should be penalized.  Some of petitioners’ members 



will suffer from those higher emissions, according to their 



affidavits.  A ruling in their favor would prevent those 



emissions and help alleviate that harm.  That’s good enough.  



Petitioners have shown injury-in-fact, causation, and 



redressability, and they thus have standing under Article III. 
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We turn, then, to the substance of petitioners’ challenge 



to the affirmative defense.   



Section 304(a) grants “any person” the right to 



“commence a civil action” against any person “who is alleged 



to have violated (if there is evidence that the alleged violation 



has been repeated) or to be in violation of” an emission 



standard or limitation under the Clean Air Act.  42 U.S.C. 



§ 7604(a).  The statute further provides that the federal district 



courts “shall have jurisdiction, without regard to the amount 



in controversy or the citizenship of the parties, to enforce such 



an emission standard or limitation . . . and to apply any 



appropriate civil penalties.”  Id.   



When determining whether civil penalties are 



appropriate, district courts look to Section 113(e)(1) of the 



Act, which directs courts to “take into consideration (in 



addition to such other factors as justice may require) the size 



of the business, the economic impact of the penalty on the 



business, the violator’s full compliance history and good faith 



efforts to comply, the duration of the violation as established 



by any credible evidence . . . , payment by the violator of 



penalties previously assessed for the same violation, the 



economic benefit of noncompliance, and the seriousness of 



the violation.”  42 U.S.C. § 7413(e)(1).   



Section 304(a) creates a private right of action, and as the 



Supreme Court has explained, “the Judiciary, not any 



executive agency, determines ‘the scope’ – including the 



available remedies – ‘of judicial power vested by’ statutes 



establishing private rights of action.”  City of Arlington v. 



FCC, 133 S. Ct. 1863, 1871 n.3 (2013) (emphasis added) 



(quoting Adams Fruit Co. v. Barrett, 494 U.S. 638, 650 



(1990)).  Section 304(a) is in keeping with that principle.  By 



its terms, Section 304(a) clearly vests authority over private 
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suits in the courts, not EPA.  As the language of the statute 



makes clear, the courts determine, on a case-by-case basis, 



whether civil penalties are “appropriate.”  By contrast, EPA’s 



ability to determine whether penalties should be assessed for 



Clean Air Act violations extends only to administrative 



penalties, not to civil penalties imposed by a court.  See 42 



U.S.C. § 7413(d)(2)(B) (Administrator may “compromise, 



modify, or remit, with or without conditions, any 



administrative penalty”).  To the extent that the Clean Air Act 



contemplates a role for EPA in private civil suits, it is only as 



an intervenor.  See id. § 7604(c)(2).  EPA also of course could 



seek to participate as an amicus curiae.     



EPA argues that its proposed affirmative defense simply 



fleshes out the statutory requirement that penalties be applied 



only when “appropriate.”  But under this statute, deciding 



whether penalties are “appropriate” in a given private civil 



suit is a job for the courts, not for EPA.  When a private suit is 



filed, the defendant can argue that penalties should not be 



assessed, based on the factors in Section 113(e)(1) such as the 



defendant’s “full compliance history and good faith efforts to 



comply.”  Id. § 7413(e)(1).  EPA can support that argument as 



intervenor or amicus, to the extent such status is deemed 



appropriate by the relevant court.  But under the statutory 



scheme, the decision whether to accept the defendant’s 



argument is for the court in the first instance, not for EPA.         



EPA alternatively contends that it is permitted to create 



the affirmative defense because of Section 301(a)(1) of the 



Clean Air Act.  See 78 Fed. Reg. at 10,014.  That provision 



authorizes EPA’s Administrator to “prescribe such regulations 



as are necessary to carry out his functions under” the Act.  42 



U.S.C. § 7601(a)(1).  But we have consistently held that 



EPA’s authority to issue ancillary regulations is not open-



ended, particularly when there is statutory language on point.  
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See, e.g., American Petroleum Institute v. EPA, 52 F.3d 1113, 



1119 (D.C. Cir. 1995) (“the general grant of rulemaking 



power to EPA cannot trump specific portions of the CAA”); 



NRDC v. Reilly, 976 F.2d 36, 41 (D.C. Cir. 1992) (EPA 



cannot use its general rulemaking authority as justification for 



adding to a statutorily specified list); Sierra Club v. EPA, 719 



F.2d 436, 453 (D.C. Cir. 1983) (same); see also Gonzales v. 



Oregon, 546 U.S. 243, 264-65 (2006) (“It would 



go . . . against the plain language of the text to treat a 



delegation for the ‘execution’ of [the Attorney General’s] 



functions as a further delegation to define other functions well 



beyond the statute’s specific grants of authority.”).  Those 



precedents establish a simple and sensible rule: EPA cannot 



rely on its gap-filling authority to supplement the Clean Air 



Act’s provisions when Congress has not left the agency a gap 



to fill.  So it is here.   



On a different tack, EPA notes that Section 304(a)(1) 



does not expressly deny EPA the ability to create an 



affirmative defense, and EPA emphasizes that this Court has 



frequently recognized the need for flexibility in the 



administrative process.  EPA Br. 46.  That’s true.  But the 



suggestion implicit in EPA’s argument – that we should 



“presume a delegation of power absent an express 



withholding of such power” – is “plainly out of keeping with 



Chevron . . . .”  Railway Labor Executives’ Association v. 



National Mediation Board, 29 F.3d 655, 671 (D.C. Cir. 1994) 



(en banc).   



Finally, EPA suggests that an affirmative defense for 



malfunctions is necessary to account for the tension between 



requirements that emissions limitations be “continuous” and 



the practical reality that control technology can fail 



unavoidably.  See 78 Fed. Reg. at 10,014.  That is a good 



argument for EPA to make to the courts – and for the courts 
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to then consider – in future civil cases when this issue arises.  



But it does not suffice to give EPA authority to create an 



affirmative defense.
2
   



* * * 



 We grant the petitions for review with regard to EPA’s 



affirmative defense and vacate those portions of the 2013 



Rule pertaining to the defense.  We deny the petitions in all 



other respects. 



 



So ordered.   



                                                 
2
 The Fifth Circuit recently upheld EPA’s partial approval of 



an affirmative defense provision in a State Implementation Plan.  



See Luminant Generation Co. v. EPA, 714 F.3d 841 (5th Cir. 2013).  



We do not here confront the question whether an affirmative 



defense may be appropriate in a State Implementation Plan.   
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To Amend Provisions Applying to 
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AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final action. 



SUMMARY: The Environmental Protection 
Agency (EPA) is taking final action on 
a petition for rulemaking filed by the 
Sierra Club (Petitioner) that concerns 
how provisions in EPA-approved state 
implementation plans (SIPs) treat excess 
emissions during periods of startup, 
shutdown or malfunction (SSM). 
Further, the EPA is clarifying, restating 
and revising its guidance concerning its 
interpretation of the Clean Air Act (CAA 
or Act) requirements with respect to 
treatment in SIPs of excess emissions 



that occur during periods of SSM. The 
EPA evaluated existing SIP provisions 
in a number of states for consistency 
with the EPA’s interpretation of the 
CAA and in light of recent court 
decisions addressing this issue. The 
EPA is issuing a finding that certain SIP 
provisions in 36 states (applicable in 45 
statewide and local jurisdictions) are 
substantially inadequate to meet CAA 
requirements and thus is issuing a ‘‘SIP 
call’’ for each of those 36 states. Further, 
the EPA is establishing a due date for 
states subject to this SIP call action to 
submit corrective SIP revisions. Finally, 
this final action embodies the EPA’s 
updated SSM Policy as it applies to SIP 
provisions. The SSM Policy provides 
guidance to states for compliance with 
CAA requirements for SIP provisions 
applicable to excess emissions during 
SSM events. 



DATES: This final action shall become 
applicable on May 22, 2015. The 
deadline for each affected state to 
submit its corrective SIP revision is 
November 22, 2016. 



ADDRESSES: The EPA has established a 
docket for this rulemaking under Docket 
ID No. EPA–HQ–OAR–2012–0322. All 
documents in the docket are listed in 
the http://www.regulations.gov index. 
Although listed in the index, some 



information is not publicly available, 
e.g., Confidential Business Information 
or other information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
will be publicly available only in hard 
copy. Publicly available docket 
materials are available either 
electronically at http://
www.regulations.gov or in hard copy at 
the U.S. Environmental Protection 
Agency, EPA Docket Center, William 
Jefferson Clinton West Building, Room 
3334, 1301 Constitution Ave. NW., 
Washington, DC The Public Reading 
Room is open from 8:30 a.m. to 4:30 
p.m., Monday through Friday, excluding 
legal holidays. The telephone number 
for the Public Reading Room is (202) 
566–1744, and the telephone number for 
the Office of Air and Radiation Docket 
is (202) 566–1742. 



FOR FURTHER INFORMATION CONTACT: Ms. 
Lisa Sutton, U.S. EPA, Office of Air 
Quality Planning and Standards, State 
and Local Programs Group (C539–01), 
Research Triangle Park, NC 27711, 
telephone number (919) 541–3450, 
email address: sutton.lisa@epa.gov. 



SUPPLEMENTARY INFORMATION: For 
information related to a specific SIP, 
please contact the appropriate EPA 
Regional Office: 



EPA Regional 
Office 



Contact for Regional Office 
(person, mailing address, telephone number) State 



I .......................... Alison Simcox, Environmental Scientist, EPA Region 1, 5 
Post Office Square, Suite 100, Boston, MA 02109–3912, 
(617) 918–1684.



Connecticut, Massachusetts, Maine, New Hampshire, Rhode 
Island and Vermont. 



II ......................... Karl Mangels, Chief, Air Planning Section, EPA Region 2, 
290 Broadway, 25th Floor, New York, NY 10007–1866, 
(212) 637–4078.



New Jersey, New York, Puerto Rico and Virgin Islands. 



III ........................ Amy Johansen, EPA Region 3, 1650 Arch Street, Philadel-
phia, PA 19103–2029, (215) 814–2156.



District of Columbia, Delaware, Maryland, Pennsylvania, Vir-
ginia and West Virginia. 



IV ........................ Joel Huey, EPA Region 4, Atlanta Federal Center, 61 
Forsyth Street SW., Atlanta, GA 30303–8960, (404) 562– 
9104.



Alabama, Florida, Georgia, Kentucky, Mississippi, North 
Carolina, South Carolina and Tennessee. 



V ......................... Mary Portanova, Air and Radiation Division (AR–18J), EPA 
Region 5, 77 West Jackson Boulevard, Chicago, IL 
60604–3507, (312) 353–5954.



Illinois, Indiana, Michigan, Minnesota, Ohio and Wisconsin. 



VI ........................ Alan Shar (6PD–L), EPA Region 6, Fountain Place 12th 
Floor, Suite 1200, 1445 Ross Avenue, Dallas, TX 75202– 
2733, (214) 665–6691.



Arkansas, Louisiana, New Mexico, Oklahoma and Texas. 



VII ....................... Lachala Kemp, EPA Region 7, Air Planning and Develop-
ment Branch, 11201 Renner Boulevard, Lenexa, KS 
66219–9601, (913) 551–7214. Alternate contact is Ward 
Burns, (913) 551–7960.



Iowa, Kansas, Missouri and Nebraska. 



VIII ...................... Adam Clark, Air Quality Planning Unit (8P–AR) Air Program, 
EPA Region 8, 1595 Wynkoop Street, Denver, CO 80202– 
1129, (303) 312–7104.



Colorado, Montana, North Dakota, South Dakota, Utah and 
Wyoming. 



IX ........................ Andrew Steckel, EPA Region 9, Air Division, 75 Hawthorne 
Street (AIR–4), San Francisco, CA 94105–3901, (415) 
947–4115.



Arizona, California, Hawaii, Nevada and the Pacific Islands. 



X ......................... Dave Bray, Office of Air, Waste and Toxics (AWT–150), EPA 
Region 10, 1200 Sixth Avenue, Suite 900, Seattle, WA 
98101–3140, (206) 553–4253.



Alaska, Idaho, Oregon, and Washington. 
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1 The EPA respects the unique relationship 
between the U.S. government and tribal authorities 
and acknowledges that tribal concerns are not 
interchangeable with state concerns. Under the 
CAA and EPA regulations, a tribe may, but is not 
required to, apply for eligibility to have a tribal 
implementation plan (TIP). For convenience, the 
EPA refers to ‘‘air agencies’’ in this rulemaking 
collectively when meaning to refer in general to 
states, the District of Columbia, U.S. territories, 
local air permitting authorities and eligible tribes 
that are currently administering, or may in the 
future administer, EPA-approved implementation 
plans. This final action does not include action on 
any provisions in any TIP. The EPA therefore refers 
to ‘‘state’’ or ‘‘states’’ rather than ‘‘air agency’’ or 
‘‘air agencies’’ when meaning to refer to the District 
of Columbia and/or one, some, or all of the states 
at issue in this rulemaking. The EPA also uses 
‘‘state’’ or ‘‘states’’ rather than ‘‘air agency’’ or ‘‘air 
agencies’’ when quoting or paraphrasing the CAA 
or other document that uses that term even when 
the original referenced passage may have 
applicability to tribes as well. 



I. General Information 



A. Does this action apply to me? 



Entities potentially affected by this 
action include states, U.S. territories, 
local authorities and eligible tribes that 
are currently administering, or may in 
the future administer, EPA-approved 
implementation plans (‘‘air agencies’’).1 
The EPA’s action on the petition for 
rulemaking filed by the Sierra Club with 
the EPA Administrator on June 30, 2011 
(the Petition), is potentially of interest to 
all such entities because the EPA is 
addressing issues related to basic CAA 
requirements for SIPs. The particular 
issues addressed in this rulemaking are 
the same issues that the Petition 
identified, which relate specifically to 
section 110 of the CAA. Pursuant to 
section 110, through what is generally 
referred to as the ‘‘SIP program,’’ the 
states and the EPA together provide for 
implementation, maintenance and 
enforcement of the national ambient air 
quality standards (NAAQS). While 
recognizing similarity to (and in some 
instances overlap with) issues 
concerning other air programs, e.g., 
concerning SSM provisions in the EPA’s 
regulatory programs for New Source 
Performance Standards (NSPS) pursuant 
to section 111 and National Emission 
Standards for Hazardous Air Pollutants 
(NESHAP) pursuant to section 112, the 
EPA notes that the issues addressed in 
this rulemaking are specific to SSM 
provisions in the SIP program. Through 
this rulemaking, the EPA is both 
clarifying and applying its 
interpretation of the CAA with respect 
to SIP provisions applicable to excess 
emissions during SSM events in general. 
In addition, the EPA is issuing findings 
that some of the specific SIP provisions 
in some of the states identified in the 
Petition and some SIP provisions in 
additional states are substantially 



inadequate to meet CAA requirements, 
pursuant to CAA section 110(k)(5), and 
thus those states (named in section II.C 
of this document) are directly affected 
by this rulemaking. For example, where 
a state’s existing SIP includes an 
affirmative defense provision that 
would purport to alter the jurisdiction 
of the federal courts to assess monetary 
penalties for violations of CAA 
requirements, then the EPA is 
determining that the SIP provision is 
substantially inadequate because the 
provision is inconsistent with 
fundamental requirements of the CAA. 
This action may also be of interest to the 
public and to owners and operators of 
industrial facilities that are subject to 
emission limitations in SIPs, because it 
will require changes to certain state 
rules applicable to excess emissions 
during SSM events. This action 
embodies the EPA’s updated SSM 
Policy concerning CAA requirements for 
SIP provisions relevant to excess 
emissions during SSM events. 



B. Where can I get a copy of this 
document and other related 
information? 



In addition to being available in the 
docket, an electronic copy of this 
document will also be available on the 
World Wide Web. Following signature 
by the EPA Administrator, a copy of this 
document will be posted on the EPA’s 
Web site, under ‘‘State Implementation 
Plans to Address Emissions During 
Startup, Shutdown and Malfunction,’’ at 
http://www.epa.gov/air/urbanair/
sipstatus. The EPA’s initial proposed 
response to the Petition in the February 
2013 proposal, the EPA’s revised 
proposed response to the Petition in the 
September 2014 supplemental notice of 
proposed rulemaking (SNPR) and the 
EPA’s Response to Comments document 
may be found in the docket for this 
action. 



C. How is the preamble organized? 



The information presented in this 
preamble is organized as follows: 
I. General Information 



A. Does this action apply to me? 
B. Where can I get a copy of this document 



and other related information? 
C. How is the preamble organized? 
D. What is the meaning of key terms used 



in this document? 
II. Overview of Final Action and Its 



Consequences 
A. Summary 
B. What the Petitioner Requested 
C. To which air agencies does this 



rulemaking apply and why? 
D. What are the next steps for states that 



are receiving a finding of substantial 
inadequacy and a SIP call? 



E. What are potential impacts on affected 
states and sources? 



F. What happens if an affected state fails 
to meet the SIP submission deadline? 



G. What is the status of SIP provisions 
affected by this SIP call action in the 
interim period starting when the EPA 
promulgates the final SIP call and ending 
when the EPA approves the required SIP 
revision? 



III. Statutory, Regulatory and Policy 
Background 



IV. Final Action in Response to Request To 
Rescind the EPA Policy Interpreting the 
CAA To Allow Affirmative Defense 
Provisions 



A. What the Petitioner Requested 
B. What the EPA Proposed 
C. What Is Being Finalized in This Action 
D. Response to Comments Concerning 



Affirmative Defense Provisions in SIPs 
V. Generally Applicable Aspects of the Final 



Action in Response to Request for the 
EPA’s Review of Specific Existing SIP 
Provisions for Consistency With CAA 
Requirements 



A. What the Petitioner Requested 
B. What the EPA Proposed 
C. What Is Being Finalized in This Action 
D. Response to Comments Concerning the 



CAA Requirements for SIP Provisions 
Applicable to SSM Events 



VI. Final Action in Response to Request That 
the EPA Limit SIP Approval to the Text 
of State Regulations and Not Rely Upon 
Additional Interpretive Letters From the 
State 



A. What the Petitioner Requested 
B. What the EPA Proposed 
C. What Is Being Finalized In This Action 
D. Response to Comments Concerning 



Reliance on Interpretive Letters in SIP 
Revisions 



VII. Clarifications, Reiterations and Revisions 
to the EPA’s SSM Policy 



A. Applicability of Emission Limitations 
During Periods of SSM 



1. What the EPA Proposed 
2. What Is Being Finalized in This Action 
3. Response to Comments 
B. Alternative Emission Limitations During 



Periods of Startup and Shutdown 
1. What the EPA Proposed 
2. What Is Being Finalized in This Action 
3. Response to Comments 
C. Director’s Discretion Provisions 



Pertaining to SSM Events 
1. What the EPA Proposed 
2. What Is Being Finalized in This Action 
3. Response to Comments 
D. Enforcement Discretion Provisions 



Pertaining to SSM Events 
1. What the EPA Proposed 
2. What Is Being Finalized in This Action 
3. Response to Comments 
E. Affirmative Defense Provisions in SIPs 



During Any Period of Operation 
F. Relationship Between SIP Provisions 



and Title V Regulations 
G. Intended Effect of the EPA’s Action on 



the Petition 
VIII. Legal Authority, Process and Timing for 



SIP Calls 
A. SIP Call Authority Under Section 



110(k)(5) 
1. General Statutory Authority 
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2. Substantial Inadequacy of Automatic 
Exemptions 



3. Substantial Inadequacy of Director’s 
Discretion Exemptions 



4. Substantial Inadequacy of Improper 
Enforcement Discretion Provisions 



5. Substantial Inadequacy of Affirmative 
Defense Provisions 



B. SIP Call Process Under Section 110(k)(5) 
C. SIP Call Timing Under Section 110(k)(5) 
D. Response to Comments Concerning SIP 



Call Authority, Process and Timing 
IX. What is the EPA’s final action for each 



of the specific SIP provisions identified 
in the Petition or by the EPA? 



A. Overview of the EPA’s Evaluation of 
Specific SIP Provisions 



B. Affected States in EPA Region I 
C. Affected State in EPA Region II 
D. Affected States in EPA Region III 
E. Affected States and Local Jurisdictions 



in EPA Region IV 
F. Affected States in EPA Region V 
G. Affected States in EPA Region VI 
H. Affected States in EPA Region VII 
I. Affected States in EPA Region VIII 
J. Affected States and Local Jurisdictions in 



EPA Region IX 
K. Affected States in EPA Region X 



X. Implementation Aspects of EPA’s SSM SIP 
Policy 



A. Recommendations Concerning 
Alternative Emission Limitations for 
Startup and Shutdown 



B. Recommendations for Compliance With 
Section 110(l) and Section 193 for SIP 
Revisions 



XI. Statement of the EPA’s SSM SIP Policy 
as of 2015 



A. Definitions 
B. Emission Limitations in SIPs Must 



Apply Continuously During All Modes 
of Operation, Without Automatic or 
Discretionary Exemptions or Overly 
Broad Enforcement Discretion Provisions 
That Would Bar Enforcement by the EPA 
or by Other Parties in Federal Court 
Through a Citizen Suit 



C. Emission Limitations in SIPs May 
Contain Components Applicable to 
Different Modes of Operation That Take 
Different Forms, and Numerical 
Emission Limitations May Have Differing 
Levels and Forms for Different Modes of 
Operation 



D. Recommendations for Development of 
Alternative Emission Limitations 
Applicable During Startup and 
Shutdown 



E. Enforcement Discretion Provisions 
F. Affirmative Defense Provisions in SIPs 
G. Anti-Backsliding Considerations 



XII. Environmental Justice Consideration 
XIII. References 
XIV. Statutory and Executive Order Reviews 



A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 



B. Paperwork Reduction Act (PRA) 
C. Regulatory Flexibility Act (RFA) 
D. Unfunded Mandates Reform Act 



(UMRA) 
E. Executive Order 13132: Federalism 
F. Executive Order 13175: Consultation 



and Coordination With Indian Tribal 
Governments 



G. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 



H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution or Use 



I. National Technology Transfer and 
Advancement Act (NTTAA) 



J. Executive Order 12898: Federal Actions 
To Address Environmental Justice in 
Minority Populations and Low-Income 
Populations 



K. Determination Under Section 307(d) 
L. Congressional Review Act (CRA) 



XV. Judicial Review 
XVI. Statutory Authority 



D. What is the meaning of key terms 
used in this document? 



For the purpose of this document, the 
following definitions apply unless the 
context indicates otherwise: 



The terms Act or CAA or the statute mean 
or refer to the Clean Air Act. 



The term affirmative defense means, in the 
context of an enforcement proceeding, a 
response or defense put forward by a 
defendant, regarding which the defendant 
has the burden of proof, and the merits of 
which are independently and objectively 
evaluated in a judicial or administrative 
proceeding. The term affirmative defense 
provision means more specifically a state law 
provision in a SIP that specifies particular 
criteria or preconditions that, if met, would 
purport to preclude a court from imposing 
monetary penalties or other forms of relief for 
violations of SIP requirements in accordance 
with CAA section 113 or CAA section 304. 



The term Agency means or refers to the 
EPA. When not capitalized, this term refers 
to an agency in general and not specifically 
to the EPA. 



The terms air agency and air agencies 
mean or refer to states, the District of 
Columbia, U.S. territories, local air 
permitting authorities with delegated 
authority from the state and tribal authorities 
with appropriate CAA jurisdiction. 



The term alternative emission limitation 
means, in this document, an emission 
limitation in a SIP that applies to a source 
during some but not all periods of normal 
operation (e.g., applies only during a 
specifically defined mode of operation such 
as startup or shutdown). An alternative 
emission limitation is a component of a 
continuously applicable SIP emission 
limitation, and it may take the form of a 
control measure such as a design, equipment, 
work practice or operational standard 
(whether or not numerical). This definition of 
the term is independent of the statutory use 
of the term ‘‘alternative means of emission 
limitation’’ in sections 111(h)(3) and 
112(h)(3), which pertain to the conditions 
under which the EPA may pursuant to 
sections 111 and 112 promulgate emission 
limitations, or components of emission 
limitations, that are not necessarily in 
numeric format. 



The term automatic exemption means a 
generally applicable provision in a SIP that 
would provide that if certain conditions 



existed during a period of excess emissions, 
then those exceedances would not be 
considered violations of the applicable 
emission limitations. 



The term director’s discretion provision 
means, in general, a regulatory provision that 
authorizes a state regulatory official 
unilaterally to grant exemptions or variances 
from otherwise applicable emission 
limitations or control measures, or to excuse 
noncompliance with otherwise applicable 
emission limitations or control measures, 
which would be binding on the EPA and the 
public. 



The term EPA refers to the United States 
Environmental Protection Agency. 



The term emission limitation means, in the 
context of a SIP, a legally binding restriction 
on emissions from a source or source 
category, such as a numerical emission 
limitation, a numerical emission limitation 
with higher or lower levels applicable during 
specific modes of source operation, a specific 
technological control measure requirement, a 
work practice standard, or a combination of 
these things as components of a 
comprehensive and continuous emission 
limitation in a SIP provision. In this respect, 
the term emission limitation is defined as in 
section 302(k) of the CAA. By definition, an 
emission limitation can take various forms or 
a combination of forms, but in order to be 
permissible in a SIP it must be applicable to 
the source continuously, i.e., cannot include 
periods during which emissions from the 
source are legally or functionally exempt 
from regulation. Regardless of its form, a 
fully approvable SIP emission limitation 
must also meet all substantive requirements 
of the CAA applicable to such a SIP 
provision, e.g., the statutory requirement of 
section 172(c)(1) for imposition of reasonably 
available control measures and reasonably 
available control technology (RACM and 
RACT) on sources located in designated 
nonattainment areas. 



The term excess emissions means the 
emissions of air pollutants from a source that 
exceed any applicable SIP emission 
limitation. In particular, this term includes 
those emissions above the otherwise 
applicable SIP emission limitation that occur 
during startup, shutdown, malfunction or 
other modes of source operation, i.e., 
emissions that would be considered 
violations of the applicable emission 
limitation but for an impermissible automatic 
or discretionary exemption from such 
emission limitation. 



The term February 2013 proposal means 
the notice of proposed rulemaking that the 
EPA signed on February 12, 2013, and 
published in the Federal Register on 
February 22, 2013. The February 2013 
proposal comprises the EPA’s initial 
proposed response to the Petition. The EPA 
subsequently issued the September 2014 
SNPR that updated and revised the EPA’s 
February 2013 proposal with respect to 
affirmative defense provisions in SIPs. 



The term malfunction means a sudden and 
unavoidable breakdown of process or control 
equipment. 



The term NAAQS means national ambient 
air quality standard or standards. These are 
the national primary and secondary ambient 
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2 Since at least 1982, however, the EPA has used 
the term ‘‘normal’’ in the SSM Policy in the 
ordinary sense of the word to distinguish between 
predictable modes of source operation such as 
startup and shutdown and genuine ‘‘malfunctions,’’ 
which are by definition supposed to be 
unpredictable and unforeseen events and which 
could not have been precluded by proper source 
design, maintenance and operation. See, e.g., 1982 
SSM Guidance, Attachment at 2, in which the EPA 
states, ‘‘[s]tart-up and shutdown of process 
equipment are part of the normal operation of a 
source and should be accounted for in the design 
and implementation of the operating procedure for 
the process and control equipment.’’ The 1982 SSM 
Guidance is in the rulemaking docket at EPA–HQ– 
OAR–2012–0322–0005. 



3 In 1977, the EPA took actions related to specific 
sources located in Utah and Idaho in which the 
EPA expressed its views regarding issues such as 
automatic exemptions from applicable emission 
limitations. See Memorandum, ‘‘Statutory, 
Regulatory, and Policy Context for this 
Rulemaking,’’ at n.2, February 4, 2013, in the 
rulemaking docket at EPA–HQ–OAR–2012–0322– 
0029. 



4 The term ‘‘impermissible provision’’ as used 
throughout this document is generally intended to 
refer to a SIP provision that the EPA now believes 
to be inconsistent with requirements of the CAA. 
As described later in this document (see section 
VIII.A), the EPA is proposing to find a SIP 
‘‘substantially inadequate’’ to meet CAA 
requirements where the EPA determines that the 
SIP includes an impermissible provision. 



air quality standards that the EPA establishes 
under CAA section 109 for criteria pollutants 
for purposes of protecting public health and 
welfare. 



The term Petition refers to the petition for 
rulemaking titled, ‘‘Petition to Find 
Inadequate and Correct Several State 
Implementation Plans under Section 110 of 
the Clean Air Act Due to Startup, Shutdown, 
Malfunction, and/or Maintenance 
Provisions,’’ filed by the Sierra Club with the 
EPA Administrator on June 30, 2011. 



The term Petitioner refers to the Sierra 
Club. 



The term practically enforceable means, in 
the context of a SIP emission limitation, that 
the limitation is enforceable as a practical 
matter (e.g., contains appropriate averaging 
times, compliance verification procedures 
and recordkeeping requirements). The term 
uses ‘‘practically’’ as it means ‘‘in a practical 
manner’’ and not as it means ‘‘almost’’ or 
‘‘nearly.’’ In this document, the EPA uses the 
term ‘‘practically enforceable’’ as 
interchangeable with the term ‘‘practicably 
enforceable.’’ 



The term shutdown means, generally, the 
cessation of operation of a source for any 
reason. In this document, the EPA uses this 
term in the generic sense. In individual SIP 
provisions it may be appropriate to include 
a specifically tailored definition of this term 
to address a particular source category for a 
particular purpose. 



The term SIP means or refers to a State 
Implementation Plan. Generally, the SIP is 
the collection of state statutes and regulations 
approved by the EPA pursuant to CAA 
section 110 that together provide for 
implementation, maintenance and 
enforcement of a national ambient air quality 
standard (or any revision thereof) 
promulgated under section 109 for any air 
pollutant in each air quality control region 
(or portion thereof) within a state. In some 
parts of this document, statements about SIPs 
in general would also apply to tribal 
implementation plans in general even though 
not explicitly noted. 



The term SNPR means the supplemental 
notice of proposed rulemaking that the EPA 
signed and posted on the Agency Web site on 
September 5, 2014, and published in the 
Federal Register on September 17, 2014. 
Supplementing the February 2013 proposal, 
the SNPR comprises the EPA’s revised 
proposed response to the Petition with 
respect to affirmative defense provisions in 
SIPs. 



The term SSM refers to startup, shutdown 
or malfunction at a source. It does not 
include periods of maintenance at such a 
source. An SSM event is a period of startup, 
shutdown or malfunction during which there 
may be exceedances of the applicable 
emission limitations and thus excess 
emissions. 



The term SSM Policy refers to the 
cumulative guidance that the EPA has issued 
as of any given date concerning its 
interpretation of CAA requirements with 
respect to treatment of excess emissions 
during periods of startup, shutdown and 
malfunction at a source in SIP provisions. 
The most comprehensive statement of the 
EPA’s SSM Policy prior to this final action 



is embodied in a 1999 guidance document 
discussed in more detail in this final action. 
That specific guidance document is referred 
to as the 1999 SSM Guidance. The final 
action described in this document embodies 
the EPA’s updated SSM Policy for SIP 
provisions relevant to excess emissions 
during SSM events. In section XI of this 
document, the EPA provides a statement of 
the Agency’s SSM SIP Policy as of 2015. 



The term startup means, generally, the 
setting in operation of a source for any 
reason. In this document, the EPA uses this 
term in the generic sense. In an individual 
SIP provision it may be appropriate to 
include a specifically tailored definition of 
this term to address a particular source 
category for a particular purpose. 



II. Overview of Final Action and Its 
Consequences 



A. Summary 
The EPA is in this document taking 



final action on a petition for rulemaking 
that the Sierra Club filed with the EPA 
Administrator on June 30, 2011. The 
Petition concerns how air agency rules 
in EPA-approved SIPs treat excess 
emissions during periods of SSM of 
industrial source process or emission 
control equipment. Many of these rules 
were added to SIPs and approved by the 
EPA in the years shortly after the 1970 
amendments to the CAA, which for the 
first time provided for the system of 
clean air plans that were to be prepared 
by air agencies and approved by the 
EPA. At that time, it was widely 
believed that emission limitations set at 
levels representing good control of 
emissions during periods of so-called 
‘‘normal’’ operation (which, until no 
later than 1982, was meant by the EPA 
to refer to periods of operation other 
than during startup, shutdown, 
maintenance or malfunction) could in 
some cases not be met with the same 
emission control strategies during 
periods of startup, shutdown, 
maintenance or malfunction.2 
Accordingly, it was common for state 
plans to include provisions for special, 
more lenient treatment of excess 
emissions during such periods of 
startup, shutdown, maintenance or 



malfunction. Many of these provisions 
took the form of absolute or conditional 
statements that excess emissions from a 
source, when they occur during startup, 
shutdown, malfunction or otherwise 
outside of the source’s so-called 
‘‘normal’’ operations, were not to be 
considered violations of the air agency 
rules; i.e., these emissions were 
considered exempt from legal control. 



Excess emission provisions for 
startup, shutdown, maintenance and 
malfunctions were often included as 
part of the original SIPs that the EPA 
approved in 1971 and 1972. In the early 
1970s, because the EPA was inundated 
with proposed SIPs and had limited 
experience in processing them, not 
enough attention was given to the 
adequacy, enforceability and 
consistency of these provisions. 
Consequently, many SIPs were 
approved with broad and loosely 
defined provisions to control excess 
emissions. Starting in 1977, however, 
the EPA discerned and articulated to air 
agencies that exemptions for excess 
emissions during such periods were 
inconsistent with certain requirements 
of the CAA.3 The EPA also realized that 
such provisions allow opportunities for 
sources to emit pollutants during such 
periods repeatedly and in quantities that 
could cause unacceptable air pollution 
in nearby communities with no legal 
pathway within the existing EPA- 
approved SIP for air agencies, the EPA, 
the public or the courts to require the 
sources to make reasonable efforts to 
reduce these emissions. The EPA has 
attempted to be more careful after 1977 
not to approve SIP submissions that 
contain illegal SSM provisions and has 
issued several guidance memoranda to 
advise states on how to avoid 
impermissible provisions 4 as they 
expand and revise their SIPs. The EPA 
has also found several SIPs to be 
deficient because of problematic SSM 
provisions and called upon the affected 
states to amend their SIPs. However, in 
light of the other high-priority work 
facing both air agencies and the EPA, 
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5 See Settlement Agreement executed November 
30, 2011, in the rulemaking docket at EPA–HQ– 
OAR–2012–0322–0039, to address a lawsuit filed by 
Sierra Club and WildEarth Guardians in the United 
States District Court for the Northern District of 
California: Sierra Club et al. v. Jackson, No. 3:10– 
cv–04060–CRB (N.D. Cal.). A subsequent 
Modification to the Settlement Agreement specifies 
a deadline of May 22, 2015, for signature on the 
final action to respond to the Petition. 



6 See Memorandum, ‘‘Statutory, Regulatory, and 
Policy Context for this Rulemaking,’’ February 4, 
2013, in the rulemaking docket at EPA–HQ–OAR– 
2012–0322–0029. The EPA notes that with respect 
to the legal basis for affirmative defense provisions 
in SIPs, the Agency has revised its views as a result 
of a court decision, as explained in more detail in 
the SNPR. Thus, the portions of that background 
memorandum that concern affirmative defense 
provisions are no longer germane to this action. 



7 See ‘‘Approval and Promulgation of 
Implementation Plans; Kentucky; Approval of 
Revisions to the Jefferson County Portion of the 
Kentucky SIP; Emissions During Startups, 
Shutdowns, and Malfunctions,’’ 79 FR 33101 (June 
10, 2014). 



8 See ‘‘Approval and Promulgation of 
Implementation Plans; Wyoming; Revisions to the 
Air Quality Standards and Regulations,’’ 79 FR 
62859 (October 21, 2014). 



9 See ‘‘Approval and Promulgation of 
Implementation Plans; North Dakota; Revisions to 
the Air Pollution Control Rules,’’ 79 FR 63045 
(October 22, 2014). 



the EPA had not until the February 2013 
proposal initiated a broader effort to 
require a larger number of states to 
remove impermissible provisions from 
their SIPs and to adopt other, 
approvable approaches for addressing 
excess emissions when appropriate. 
Public interest in the issue of SSM 
provisions in SIPs is evidently high, on 
the basis of the large number of public 
submissions made to the rulemaking 
docket in response to the February 2013 
proposal (representing approximately 
69,000 unique commenters) and the 
SNPR (over 20,000 commenters, some of 
whom had also made submissions in 
response to the earlier proposal). The 
EPA has attempted to further count 
commenters according to general 
categories (state and local governments, 
industry commenters, public interest 
groups and individual commenters), as 
described in section V.D.1 of this 
document. Public interest groups, 
including the Petitioner, have sued the 
EPA in several state-specific cases 
concerning SIP issues, and they have 
been urging the EPA to give greater 
priority generally to addressing the 
issue of SSM provisions in SIPs. In one 
of these SIP cases, the EPA entered into 
a settlement agreement requiring it to 
respond to the Petition from the Sierra 
Club. A copy of the settlement 
agreement is provided in the docket for 
this rulemaking.5 



The EPA emphasizes that there are 
other approaches that would be 
consistent with CAA requirements for 
SIP provisions that states can use to 
address emissions during SSM events. 
While automatic exemptions and 
director’s discretion exemptions from 
otherwise applicable emission 
limitations are not consistent with the 
CAA, SIPs may include criteria and 
procedures for the use of enforcement 
discretion by air agency personnel. 
Similarly, SIPs may, rather than exempt 
emissions during SSM events, include 
emission limitations that subject those 
emissions to alternative numerical 
limitations or other technological 
control requirements or work practice 
requirements during startup and 
shutdown events, so long as those 
components of the emission limitations 
meet applicable CAA requirements. In 
this action, the EPA is again articulating 



its interpretation of the CAA in the SSM 
Policy that reflects these principles and 
is applying this interpretation to issue a 
SIP call for specific existing provisions 
in the SIPs of 36 states. In some cases, 
the EPA’s review involved a close 
reading of the provision in the SIP and 
its context to discern whether it was in 
fact an exemption, a statement regarding 
exercise of enforcement discretion by 
the air agency or an affirmative defense. 
Each state will ultimately decide how to 
address the SIP inadequacies identified 
by the EPA in this final action. The EPA 
acknowledges that for some states, this 
rulemaking entailed the EPA’s 
evaluation of SIP provisions that may 
date back several decades. Aware of that 
fact, the EPA is committed to working 
closely with each of the affected states 
to develop approvable SIP submissions 
consistent with the guidance articulated 
in the updated SSM Policy in this final 
action. Section IX of this document 
presents the EPA’s analysis of each 
specific SIP provision at issue in this 
action. The EPA’s review also involved 
interpretation of several relevant 
sections of the CAA. While the EPA has 
already developed and has been 
implementing the SSM Policy that is 
based on its interpretation of the CAA 
for SIP provisions, this action provides 
the EPA an opportunity to update the 
SSM Policy and its basis in the CAA 
through notice and comment. To that 
end, section XI of this document 
contains a restatement of the EPA’s SSM 
Policy for SIP provisions as revised and 
updated for 2015. Also, supplementary 
to the February 2013 proposal, the EPA 
provided a background memorandum to 
summarize the legal and administrative 
context for this action which is available 
in the docket for this rulemaking.6 This 
final document is intended to clarify 
how states can resolve the identified 
deficiencies in their SIPs as well as to 
provide all air agencies guidance as they 
develop SIPs in the future. 



In summary, the EPA is agreeing with 
the Petitioner that many of the 
identified SIP provisions are not 
permissible under the CAA. However, 
in some cases the EPA is instead 
concluding that an identified SIP 
provision is actually consistent with 
CAA requirements. In addition, the EPA 
notes, this final action does not include 



a final finding of substantial inadequacy 
and SIP call for specific SIP provisions 
included in the February 2013 proposal 
for several air agencies, because of SIP 
revisions made subsequent to that 
proposal. The state of Kentucky has 
already submitted, and the EPA has 
approved, SIP revisions that corrected 
the problematic provisions applicable in 
the Jefferson County (Louisville, 
Kentucky) area.7 The state of Wyoming 
has already submitted, and the EPA has 
approved, SIP revisions that corrected 
the problematic provisions applicable 
statewide.8 The state of North Dakota 
has likewise already submitted, and the 
EPA has approved, SIP revisions that 
corrected a portion of the problematic 
provisions applicable statewide.9 



Of the 41 states for which SIP 
provisions were identified by the 
Petition or identified independently by 
the Agency in the SNPR, the EPA is 
issuing a SIP call for 36 states. The EPA 
is aware of other SSM-related SIP 
provisions that were not identified in 
the Petition but that may be inconsistent 
with the EPA’s interpretation of the 
CAA. For SIP provisions that have 
potential defects other than an 
impermissible affirmative defense, the 
EPA elected to focus on the provisions 
specifically raised in the Petition. The 
EPA may address these other provisions 
later in a separate notice-and-comment 
action. States are encouraged to 
consider the updated SSM Policy laid 
out in this final action in reviewing 
their own SIP provisions. With respect 
to affirmative defense provisions, 
however, the EPA elected to identify 
some additional provisions not included 
in the Petition. This is necessary to 
minimize potential confusion relating to 
other recent rulemakings and court 
decisions that pertain generally to 
affirmative defense provisions. 
Therefore, in order to give updated and 
comprehensive guidance with respect to 
affirmative defense provisions, the EPA 
has also addressed additional 
affirmative defense provisions in 17 
states in the SNPR and in this final 
action. See section V.D.3 of this 
document for further explanation as to 
which SSM-related SIP provisions the 
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10 The term ‘‘substantially inadequate’’ is used in 
the CAA and is discussed in detail in section VIII.A 
of this document. 



EPA reviewed for consistency with CAA 
requirements as part of this rulemaking. 



B. What the Petitioner Requested 
The Petition includes three 



interrelated requests concerning the 
treatment in SIPs of excess emissions by 
sources during periods of SSM. 



First, the Petitioner argued that SIP 
provisions providing an affirmative 
defense for monetary penalties for 
excess emissions in judicial proceedings 
are contrary to the CAA. Thus, the 
Petitioner advocated that the EPA 
should rescind its interpretation of the 
CAA expressed in the SSM Policy that 
allows appropriately drawn affirmative 
defense provisions in SIPs. The 
Petitioner made no distinction between 
affirmative defenses for excess 
emissions related to malfunction and 
those related to startup or shutdown. 
Further, the Petitioner requested that 
the EPA issue a SIP call requiring states 
to eliminate all such affirmative defense 
provisions in existing SIPs. As 
explained later in this final document, 
the EPA has decided to fully grant this 
request. Although the EPA initially 
proposed to grant in part and to deny in 
part this request in the February 2013 
proposal, a subsequent court decision 
concerning the legal basis for affirmative 
defense provisions under the CAA 
caused the Agency to reexamine this 
question. As a result, the EPA issued the 
SNPR to present its revised 
interpretation of the CAA with respect 
to this issue and to propose action on 
the Petition and on specific existing 
affirmative defense provisions in the 
SIPs of 17 states consistent with the 
reasoning of that court decision. In this 
final action, the EPA is revising its SSM 
Policy with respect to affirmative 
defenses for violations of SIP 
requirements. The EPA believes that SIP 
provisions that function to alter the 
jurisdiction of the federal courts under 
CAA section 113 and section 304 to 
determine liability and to impose 
remedies are inconsistent with 
fundamental legal requirements of the 
CAA, especially with respect to the 
enforcement regime explicitly created 
by statute. 



Second, the Petitioner argued that 
many existing SIPs contain 
impermissible provisions, including 
automatic exemptions from applicable 
emission limitations during SSM events, 
director’s discretion provisions that in 
particular provide discretionary 
exemptions from applicable emission 
limitations during SSM events, 
enforcement discretion provisions that 
appear to bar enforcement by the EPA 
or citizens for such excess emissions 
and inappropriate affirmative defense 



provisions that are not consistent with 
the CAA or with the recommendations 
in the EPA’s SSM Policy. The Petitioner 
identified specific provisions in SIPs of 
39 states that it considered inconsistent 
with the CAA and explained the basis 
for its objections to the provisions. As 
explained later in this final document, 
the EPA agrees with the Petitioner that 
some of these existing SIP provisions 
are legally impermissible and thus finds 
such provisions ‘‘substantially 
inadequate’’ 10 to meet CAA 
requirements. Among the reasons for the 
EPA’s action is to eliminate SIP 
provisions that interfere with 
enforcement in a manner prohibited by 
the CAA. Simultaneously, where the 
EPA agrees with the Petitioner, the EPA 
is issuing a SIP call that directs the 
affected state to revise its SIP 
accordingly. For the remainder of the 
identified provisions, however, the EPA 
disagrees with the contentions of the 
Petitioner and is thus denying the 
Petition with respect to those provisions 
and taking no further action. The EPA’s 
action issuing the SIP calls on this 
portion of the Petition will assure that 
these SIPs comply with the fundamental 
requirements of the CAA with respect to 
the treatment of excess emissions during 
periods of SSM. The majority of the 
state-specific provisions affected by this 
SIP call action are inconsistent with the 
EPA’s longstanding interpretation of the 
CAA through multiple iterations of its 
SSM Policy. With respect to SIP 
provisions that include an affirmative 
defense for violations of SIP 
requirements, however, the EPA has 
revised its prior interpretation of the 
statute that would have allowed such 
provisions under certain very limited 
conditions. Based upon an evaluation of 
the relevant statutory provisions in light 
of more recent court decisions, the EPA 
is issuing a SIP call to address existing 
affirmative defense provisions that 
would operate to alter or eliminate the 
jurisdiction of courts to assess liability 
and impose remedies and that would 
thereby contradict explicit provisions of 
the CAA relating to judicial authority. 



Third, the Petitioner argued that the 
EPA should not rely on interpretive 
letters from states to resolve any 
ambiguity, or perceived ambiguity, in 
state regulatory provisions in SIP 
submissions. The Petitioner reasoned 
that all regulatory provisions should be 
clear and unambiguous on their face 
and that any reliance on interpretive 
letters to alleviate facial ambiguity in 
SIP provisions can lead to later 



problems with compliance and 
enforcement. Extrapolating from several 
instances in which the basis for the 
original approval of a SIP provision 
related to excess emissions during SSM 
events was arguably not clear, the 
Petitioner contended that the EPA 
should never use interpretive letters to 
resolve such ambiguities. As explained 
later in this proposal, the EPA 
acknowledges the concern of the 
Petitioner that provisions in SIPs should 
be clear and unambiguous. However, 
the EPA does not agree with the 
Petitioner that reliance on interpretive 
letters in a rulemaking context is never 
appropriate. Without the ability to rely 
on a state’s interpretive letter that can in 
a timely way clarify perceived 
ambiguity in a provision in a SIP 
submission, however small that 
ambiguity may be, the EPA may have no 
recourse other than to disapprove the 
state’s SIP submission. Thus, the EPA is 
denying the request that actions on SIP 
submissions never rely on interpretive 
letters. Instead, the EPA explains how 
proper documentation of reliance on 
interpretive letters in notice-and- 
comment rulemaking nevertheless 
addresses the practical concerns of the 
Petitioner. 



C. To which air agencies does this 
rulemaking apply and why? 



In general, the final action may be of 
interest to all air agencies because the 
EPA is clarifying, restating and revising 
its longstanding SSM Policy with 
respect to what the CAA requires 
concerning SIP provisions relevant to 
excess emissions during periods of 
SSM. For example, the EPA is granting 
the Petitioner’s request that the EPA 
rescind its prior interpretation of the 
CAA that, as stated in prior guidance in 
the SSM Policy, allowed appropriately 
drawn affirmative defense provisions 
applicable to malfunctions. The EPA is 
also reiterating, clarifying or revising its 
prior guidance with respect to several 
other issues related to SIP provisions 
applicable to SSM events in order to 
ensure that future SIP submissions, not 
limited to those that affected states 
make in response to this action, are fully 
consistent with the CAA. For example, 
the EPA is reiterating and clarifying its 
prior guidance concerning how states 
may elect to replace existing exemptions 
for excess emissions during SSM events 
with properly developed alternative 
emission limitations that apply to the 
affected sources during startup, 
shutdown or other normal modes of 
source operation (i.e., that apply to 
excess emissions during those normal 
modes of operation as opposed to 
during malfunctions). This action also 
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11 The state has the primary responsibility to 
implement SIP obligations, pursuant to CAA 
section 107(a). However, as CAA section 
110(a)(2)(E) allows, a state may authorize and rely 



on a local or regional government, agency or 
instrumentality to carry out the SIP or a portion of 
the SIP within its jurisdiction. As a result, some of 
the SIP provisions at issue in this rulemaking apply 



to specific portions of a state. Thus, in certain 
states, submission of a corrective SIP revision may 
involve rulemaking in more than one jurisdiction. 



addresses the use of interpretive letters 
for purposes of resolving an actual or 
perceived ambiguity in a SIP 
submission during the EPA’s evaluation 
of the SIP revision at issue. 



In addition, this final action is 
directly relevant to the states with SIP 
provisions relevant to excess emissions 
that the EPA has determined are 
inconsistent with CAA requirements or 
with the EPA’s interpretation of those 
requirements in the SSM Policy. In this 
final action, the EPA is either granting 



or denying the Petition with respect to 
the specific existing SIP provisions in 
each of 39 states identified by the 
Petitioner as allegedly inconsistent with 
the CAA. The 39 states (for which the 
Petitioner identified SIP provisions 
applicable in 46 statewide and local 
jurisdictions and no tribal areas) 11 are 
listed in table 1, ‘‘List of States with SIP 
Provisions for Which the EPA Either 
Grants or Denies the Petition, in Whole 
or in Part.’’ After evaluating the Petition, 
the EPA is granting the Petition with 



respect to one or more provisions in 34 
of the 39 states listed, and these are the 
states for which the action on the 
Petition, according to table 1, is either 
‘‘Grant’’ or ‘‘Partially grant, partially 
deny.’’ Conversely, the EPA is denying 
the petition with respect to all 
provisions that the Petitioner identified 
in 5 of the 39 states, and these (Idaho, 
Nebraska, New Hampshire, Oregon and 
Wyoming) are the states for which the 
final action on the Petition, according to 
table 1, is ‘‘Deny.’’ 



TABLE 1—LIST OF STATES WITH SIP PROVISIONS FOR WHICH THE EPA EITHER GRANTS OR DENIES THE PETITION, IN 
WHOLE OR IN PART 



EPA region State Final action on petition 



I .............................. Maine ...................................................................................................... Grant. 
New Hampshire ...................................................................................... Deny. 
Rhode Island .......................................................................................... Grant. 



II ............................. New Jersey ............................................................................................. Partially grant, partially deny. 
III ............................ Delaware ................................................................................................. Grant. 



District of Columbia ................................................................................ Partially grant, partially deny. 
Virginia .................................................................................................... Grant. 
West Virginia .......................................................................................... Grant. 



IV ........................... Alabama .................................................................................................. Grant. 
Florida ..................................................................................................... Grant. 
Georgia ................................................................................................... Grant. 
Kentucky ................................................................................................. Partially grant, partially deny. 
Mississippi .............................................................................................. Grant. 
North Carolina ........................................................................................ Grant. 
South Carolina ........................................................................................ Partially grant, partially deny. 
Tennessee .............................................................................................. Grant. 



V ............................ Illinois ...................................................................................................... Grant. 
Indiana .................................................................................................... Grant. 
Michigan ................................................................................................. Grant. 
Minnesota ............................................................................................... Grant. 
Ohio ........................................................................................................ Partially grant, partially deny. 



VI ........................... Arkansas ................................................................................................. Grant. 
Louisiana ................................................................................................ Grant. 
New Mexico ............................................................................................ Grant. 
Oklahoma ............................................................................................... Grant. 



VII .......................... Iowa ........................................................................................................ Partially grant, partially deny. 
Kansas .................................................................................................... Grant. 
Missouri .................................................................................................. Partially grant, partially deny. 
Nebraska ................................................................................................ Deny. 



VIII ......................... Colorado ................................................................................................. Grant. 
Montana .................................................................................................. Grant. 
North Dakota .......................................................................................... Partially grant, partially deny. 
South Dakota .......................................................................................... Grant. 
Wyoming ................................................................................................. Deny. 



IX ........................... Arizona .................................................................................................... Partially grant, partially deny. 
X ............................ Alaska ..................................................................................................... Grant. 



Idaho ....................................................................................................... Deny. 
Oregon .................................................................................................... Deny. 
Washington ............................................................................................. Grant. 



For each state for which the final 
action on the Petition is either ‘‘Grant’’ 
or ‘‘Partially grant, partially deny,’’ the 
EPA finds that certain specific 
provisions in each state’s SIP are 
substantially inadequate to meet CAA 
requirements for the reason that these 



provisions are inconsistent with the 
CAA with regard to how the state treats 
excess emissions from sources during 
periods of SSM. With respect to the 
affirmative defense provisions identified 
in the Petition, the EPA finds that they 
improperly impinge upon the statutory 



jurisdiction of the courts to determine 
liability and impose remedies for 
violations of SIP emission limitations. 
The EPA believes that certain specific 
provisions in these SIPs fail to meet 
fundamental statutory requirements 
intended to attain and maintain the 
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12 The six states in which the EPA independently 
evaluated affirmative defense provisions are: 
California; South Carolina, New Mexico, Texas, 
Washington and West Virginia. The EPA evaluated 
the New Mexico SIP with respect to provisions 
applicable to the state and Albuquerque-Bernalillo 
County. The EPA evaluated the Washington SIP 
with respect to provisions applicable to the state, 
the Energy Facility Site Evaluation Council and the 
Southwest Clean Air Agency. 



13 The 17 states for which the EPA finds that 
specific affirmative defense provisions are 
substantially inadequate to meet CAA requirements 
are counted as follows: The EPA evaluated 
affirmative defense provisions identified by the 
Petitioner for 14 states: Alaska; Arizona; Arkansas; 
Colorado; District of Columbia; Georgia; Illinois; 
Indiana; Kentucky; Michigan; Mississippi; New 
Mexico; Virginia; and Washington. The EPA 
evaluated affirmative defense provisions that it 
independently identified among two states 
identified by the Petitioner: South Carolina; and 



West Virginia. Further, the EPA independently 
identified and evaluated affirmative defense 
provisions in two states that were not included in 
the Petition: California; and Texas. In the final 
action, the EPA is finding one or more affirmative 
defense provisions to be substantially inadequate in 
all but one of the 18 states for which the EPA 
evaluated affirmative defense provisions; for one 
state, Kentucky, the affirmative defense provision, 
which was applicable in Jefferson County, was 
corrected prior to the EPA’s issuing its SNPR. 



NAAQS, protect prevention of 
significant deterioration (PSD) 
increments and improve visibility. 
Equally importantly, the EPA believes 
that the same provisions may 
undermine the ability of states, the EPA 
and the public to enforce emission 
limitations in the SIP that have been 
relied upon to ensure attainment or 
maintenance of the NAAQS or to meet 
other CAA requirements. 



For each state for which the final 
action on the Petition is either ‘‘Grant’’ 
or ‘‘Partially grant, partially deny,’’ the 
EPA is also in this final action calling 
for a SIP revision as necessary to correct 
the identified deficient provisions. The 
SIP revisions that the states are directed 
to make will rectify a number of 
different types of defects in existing 
SIPs, including automatic exemptions 
from emission limitations, 
impermissible director’s discretion 
provisions, enforcement discretion 
provisions that have the effect of barring 
enforcement by the EPA or through a 
citizen suit and affirmative defense 
provisions that are inconsistent with 
CAA requirements. A corrective SIP 
revision addressing automatic or 
impermissible discretionary exemptions 
will ensure that excess emissions during 
periods of SSM are treated in 
accordance with CAA requirements. 
Similarly, a corrective SIP revision 
addressing ambiguity in who may 
enforce against violations of these 
emission limitations will also ensure 
that CAA requirements to provide for 
enforcement are met. A SIP revision to 
remove affirmative defense provisions 
will assure that the SIP provision does 
not purport to alter or eliminate the 



jurisdiction of federal courts to assess 
liability or to impose remedies 
consistent with the statutory authority 
provided in CAA section 113 and 
section 304. The particular provisions 
for which the EPA is requiring SIP 
revisions are summarized in section IX 
of this document. Many of these 
provisions were added to the respective 
SIPs many years ago and have not been 
the subject of action by the state or the 
EPA since. 



For each of the states for which the 
EPA is denying or is partially denying 
the Petition, the EPA finds that the 
particular provisions identified by the 
Petitioner are not substantially 
inadequate to meet the requirements 
pursuant to CAA section 110(k)(5), 
because the provisions: (i) Are, as they 
were described in the Petition and as 
they appear in the existing SIP, 
consistent with the requirements of the 
CAA; or (ii) are, as they appear in the 
existing SIP after having been revised 
subsequent to the date of the Petition, 
consistent with the requirements of the 
CAA; or (iii) have, subsequent to the 
date of the Petition, been removed from 
the SIP. Thus, in this final action, the 
EPA is taking no action to issue a SIP 
call with respect to those states for those 
particular SIP provisions. 



In addition to evaluating specific SIP 
provisions identified in the Petition, the 
EPA has independently evaluated 
additional affirmative defense 
provisions in the SIPs of six states 
(applicable in nine statewide and local 
jurisdictions).12 As explained in the 
SNPR, the EPA determined that this 
approach was necessary in order to take 
into consideration recent judicial 



decisions concerning affirmative 
defense provisions and CAA 
requirements. As the result of this 
evaluation, the EPA finds that specific 
affirmative defense provisions in 17 
states (applicable in 23 statewide and 
local jurisdictions) are substantially 
inadequate to meet CAA requirements 
for the reason that these provisions 
impinge upon the statutory jurisdiction 
of the federal courts to determine 
liability and impose remedies for 
violations of SIP emission limitations.13 
By improperly impinging upon the 
jurisdiction of the federal courts, the 
EPA believes, these provisions fail to 
meet fundamental statutory 
requirements intended to attain and 
maintain the NAAQS, protect PSD 
increments and improve visibility. As 
with the affirmative defense provisions 
identified in the Petition, the EPA 
believes that these provisions may 
undermine the ability of states, the EPA 
and the public to enforce emission 
limitations in the SIP that have been 
relied upon to ensure attainment or 
maintenance of the NAAQS or to meet 
other CAA requirements. 



In this final action, the EPA is issuing 
a SIP call to each of 36 states (for 
provisions applicable in 45 statewide 
and local jurisdictions) with respect to 
these provisions. The 36 states are listed 
in table 2, ‘‘List of All States With SIP 
Provisions Subject to SIP Call.’’ The 
EPA emphasizes that this SIP call action 
pertains to the specific SIP provisions 
identified and discussed in section IX of 
this document. The actions required of 
individual states in response to this SIP 
call action are discussed in more detail 
in section IX of this action. 



TABLE 2—LIST OF ALL STATES WITH SIP PROVISIONS SUBJECT TO SIP CALL 



EPA region State Area 



I ............................... Maine ................................................. State. 
Rhode Island ..................................... State. 



II .............................. New Jersey ....................................... State. 
III ............................. Delaware ........................................... State. 



District of Columbia ........................... State. 
Virginia .............................................. State. 
West Virginia ..................................... State. 



IV ............................. Alabama ............................................ State. 
Florida ............................................... State. 
Georgia .............................................. State. 
Kentucky ............................................ State. 
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TABLE 2—LIST OF ALL STATES WITH SIP PROVISIONS SUBJECT TO SIP CALL—Continued 



EPA region State Area 



Mississippi ......................................... State. 
North Carolina ................................... State and Forsyth County. 
South Carolina .................................. State. 
Tennessee ......................................... State, Knox County and Shelby County. 



V .............................. Illinois ................................................ State. 
Indiana ............................................... State. 
Michigan ............................................ State. 
Minnesota .......................................... State. 
Ohio ................................................... State. 



VI ............................. Arkansas ........................................... State. 
Louisiana ........................................... State. 
New Mexico ....................................... State and Albuquerque-Bernalillo County. 
Oklahoma .......................................... State. 
Texas ................................................. State. 



VII ............................ Iowa ................................................... State. 
Kansas .............................................. State. 
Missouri ............................................. State. 



VIII ........................... Colorado ............................................ State. 
Montana ............................................ State. 
North Dakota ..................................... State. 
South Dakota .................................... State. 



IX ............................. Arizona .............................................. State and Maricopa County. 
California ........................................... Eastern Kern APCD, Imperial County APCD and San Joaquin Valley Unified 



APCD. 
X .............................. Alaska ................................................ State. 



Washington ....................................... State, Energy Facility Site Evaluation Council and Southwest Clean Air Agency. 



D. What are the next steps for states that 
are receiving a finding of substantial 
inadequacy and a SIP call? 



The EPA is finalizing a finding of 
substantial inadequacy and issuing a 
SIP call for the states listed in table 2 
(see section II.C of this document). The 
EPA is also establishing a deadline by 
which these states must make a SIP 
submission to rectify the specifically 
identified deficiencies in their 
respective SIPs. Pursuant to CAA 
section 110(k)(5), the EPA has authority 
to set a SIP submission deadline that is 
up to 18 months from the date of the 
final finding of substantial inadequacy. 
After considering comment on this 
issue, the EPA is in this final action 
establishing a deadline of November 22, 
2016, by which each affected state is to 
respond to the SIP call. The deadline 
falls 18 months from the date of 
signature and dissemination of this final 
finding of substantial inadequacy. 
Thereafter, the EPA will review the 
adequacy of that new SIP submission in 
accordance with the CAA requirements 
of sections 110(a), 110(k)(3), 110(l) and 
193, including the EPA’s interpretation 
of the CAA reflected in the SSM Policy 
as clarified and updated through this 
rulemaking. The EPA believes that 
states should be provided the maximum 
time allowable under CAA section 
110(k)(5) in order to have sufficient time 
to make appropriate SIP revisions 
following their own SIP development 
process. Such a schedule will allow for 



the necessary SIP development process 
to correct the deficiencies yet still 
achieve the necessary SIP improvements 
as expeditiously as practicable 
consistent with the maximum time 
allowed by statute. 



E. What are potential impacts on 
affected states and sources? 



The issuance of a SIP call requires an 
affected state to take action to revise its 
SIP. That action by the state may, in 
turn, affect sources as described later in 
this document. The states that are 
receiving a SIP call in this final action 
will in general have options as to 
exactly how to revise their SIPs. In 
response to a SIP call, a state retains 
broad discretion concerning how to 
revise its SIP, so long as that revision is 
consistent with the requirements of the 
CAA. Some provisions that are affected 
by this SIP call, for example an 
automatic exemption provision, have to 
be removed entirely and an affected 
source could no longer depend on the 
exemption to avoid all liability for 
excess emissions during SSM events. 
Some other provisions, for example a 
problematic enforcement discretion 
provision, could either be removed 
entirely from the SIP or retained if 
revised appropriately to apply only to 
state enforcement personnel, in 
accordance with the EPA’s 
interpretation of the CAA as described 
in the EPA’s SSM Policy. The EPA notes 
that if a state removes a SIP provision 
that pertains to the state’s exercise of 



enforcement discretion, this removal 
would not affect the ability of the state 
to apply its traditional enforcement 
discretion in its enforcement program. It 
would merely make the exercise of such 
discretion case-by-case in nature, as is 
the normal form of such discretion. 



In addition, affected states may 
choose to consider reassessing 
particular emission limitations, for 
example to determine whether those 
emission limitations can be revised such 
that well-managed emissions during 
planned operations such as startup and 
shutdown would not exceed the revised 
emission limitation, while still 
protecting air quality and meeting other 
applicable CAA requirements. Such a 
revision of an emission limitation will 
need to be submitted as a SIP revision 
for the EPA’s approval if the existing 
limitation to be changed is already 
included in the SIP or if the existing SIP 
relies on the particular existing 
emission limitation to meet a CAA 
requirement. In such instances, the EPA 
would review the SIP revision for 
consistency with all applicable CAA 
requirements. A state that chooses to 
revise particular emission limitations, in 
addition to removing or revising the 
aspect of the existing SIP provision that 
is inconsistent with CAA requirements, 
could include those revisions in the 
same SIP submission that addresses the 
SSM provisions identified in the SIP 
call, or it could submit them separately. 



The implications for a regulated 
source in a given state, in terms of 
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14 See ‘‘Approval and Promulgation of 
Implementation Plans; Texas; Excess Emissions 
During Startup, Shutdown, Maintenance, and 
Malfunction Activities,’’ 75 FR 68989 (November 
10, 2010). 



15 See ‘‘Approval and Promulgation of State 
Implementation Plans; Michigan,’’ 63 FR 8573 
(February 20, 1998). 



whether and how it would potentially 
have to change its equipment or 
practices in order to operate with 
emissions that comply with the revised 
SIP, will depend on the nature and 
frequency of the source’s SSM events 
and how the state has chosen to revise 
the SIP to address excess emissions 
during SSM events. The EPA did not 
conduct an analysis that would indicate, 
e.g., how many owners or operators of 
sources in each affected state would 
likely change any procedures or 
processes for control of emissions from 
those sources during periods of SSM. 
The impacts of revised SIP provisions 
will be unique to each affected state and 
its particular mix of affected sources, 
and thus the EPA cannot predict what 
those impacts might be. Furthermore, 
the EPA does not believe the results of 
such analysis, had one been conducted, 
would significantly affect this 
rulemaking that pertains to whether SIP 
provisions comply with CAA 
requirements. The EPA recognizes that 
after all the responsive SIP revisions are 
in place and are being implemented by 
the states, some sources may need to 
take steps to control emissions better so 
as to comply with emission limitations 
continuously, as required by the CAA, 
or to increase durability of components 
and monitoring systems to detect and 
manage malfunctions promptly. 



The EPA Regional Offices will work 
with states to help them understand 
their options and the potential 
consequences for sources as the states 
prepare their SIP revisions in response 
to this SIP call. 



F. What happens if an affected state 
fails to meet the SIP submission 
deadline? 



If, in the future, the EPA finds that a 
state that is subject to this SIP call 
action has failed to submit a complete 
SIP revision as required, or the EPA 
disapproves such a SIP revision, then 
the finding or disapproval would trigger 
an obligation for the EPA to impose a 
federal implementation plan (FIP) 
within 24 months after that date. That 
FIP obligation would be discharged 
without promulgation of a FIP only if 
the state makes and the EPA approves 
the called-for SIP submission. In 
addition, if a state fails to make the 
required SIP revision, or if the EPA 
disapproves the required SIP revision, 
then either event can also trigger 
mandatory 18-month and 24-month 
sanctions clocks under CAA section 
179. The two sanctions that apply under 
CAA section 179(b) are the 2-to-1 
emission offset requirement for all new 
and modified major sources subject to 
the nonattainment new source review 



(NSR) program and restrictions on 
highway funding. More details 
concerning the timing and process of 
the SIP call, and potential consequences 
of the SIP call, are provided in section 
VIII of this document. 



G. What is the status of SIP provisions 
affected by this SIP call action in the 
interim period starting when the EPA 
promulgates the final SIP call and 
ending when the EPA approves the 
required SIP revision? 



When the EPA issues a final SIP call 
to a state, that action alone does not 
cause any automatic change in the legal 
status of the existing affected 
provision(s) in the SIP. During the time 
that the state takes to develop a SIP 
revision in response to the SIP call and 
the time that the EPA takes to evaluate 
and act upon the resulting SIP 
submission from the state pursuant to 
CAA section 110(k), the existing 
affected SIP provision(s) will remain in 
place. The EPA notes, however, that the 
state regulatory revisions that the state 
has adopted and submitted for SIP 
approval will most likely be already in 
effect at the state level during the 
pendency of the EPA’s evaluation of and 
action upon the new SIP submission. 



The EPA recognizes that in the 
interim period, there may continue to be 
instances of excess emissions that 
adversely affect attainment and 
maintenance of the NAAQS, interfere 
with PSD increments, interfere with 
visibility and cause other adverse 
consequences as a result of the 
impermissible provisions. The EPA is 
particularly concerned about the 
potential for serious adverse 
consequences for public health in this 
interim period during which states, the 
EPA and sources make necessary 
adjustments to rectify deficient SIP 
provisions and take steps to improve 
source compliance. However, given the 
need to resolve these longstanding SIP 
deficiencies in a careful and 
comprehensive fashion, the EPA 
believes that providing sufficient time 
consistent with statutory constraints for 
these corrections to occur will 
ultimately be the best course to meet the 
ultimate goal of eliminating the 
inappropriate SIP provisions and 
replacing them with provisions 
consistent with CAA requirements. 



III. Statutory, Regulatory and Policy 
Background 



The Petition raised issues related to 
excess emissions from sources during 
periods of SSM and the correct 
treatment of these excess emissions in 
SIPs. In this context, ‘‘excess emissions’’ 
are air emissions that exceed the 



otherwise applicable emission 
limitations in a SIP, i.e., emissions that 
would be violations of such emission 
limitations. The question of how to 
address excess emissions correctly 
during SSM events has posed a 
challenge since the inception of the SIP 
program in the 1970s. The primary 
objective of state and federal regulators 
is to ensure that sources of emissions 
are subject to appropriate emission 
controls as necessary in order to attain 
and maintain the NAAQS, protect PSD 
increments, improve visibility and meet 
other statutory requirements. Generally, 
this is achieved through enforceable 
emission limitations on sources that 
apply, as required by the CAA, 
continuously. 



Several key statutory provisions of the 
CAA are relevant to the EPA’s 
evaluation of the Petition. These 
provisions relate generally to the basic 
legal requirements for the content of 
SIPs, the authority and responsibility of 
air agencies to develop such SIPs and 
the EPA’s authority and responsibility 
to review and approve SIP submissions 
in the first instance, as well as the EPA’s 
authority to require improvements to a 
previously approved SIP if the EPA later 
determines that to be necessary for a SIP 
to meet CAA requirements. In addition, 
the Petition raised issues that pertain to 
enforcement of provisions in a SIP. The 
enforcement issues relate generally to 
what constitutes a violation of an 
emission limitation in a SIP, who may 
seek to enforce against a source for that 
violation, and whether the violator 
should be subject to monetary penalties 
as well as other forms of judicial relief 
for that violation. 



The EPA has a longstanding 
interpretation of the CAA with respect 
to the treatment of excess emissions 
during periods of SSM in SIPs. This 
statutory interpretation has been 
expressed, reiterated and elaborated 
upon in a series of guidance documents 
issued in 1982, 1983, 1999 and 2001. In 
addition, the EPA has applied this 
interpretation in individual rulemaking 
actions in which the EPA: (i) Approved 
SIP submissions that were consistent 
with the EPA’s interpretation; 14 (ii) 
disapproved SIP submissions that were 
not consistent with this 
interpretation; 15 (iii) itself promulgated 
regulations in FIPs that were consistent 
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16 See ‘‘Federal Implementation Plan for the 
Billings/Laurel, MT [Montana], Sulfur Dioxide 
Area,’’ 73 FR 21418 (April 21, 2008). 



17 See ‘‘Finding of Substantial Inadequacy of 
Implementation Plan; Call for Utah State 
Implementation Plan Revision,’’ 76 FR 21639 (April 
18, 2011). 



18 See generally Catawba County, North Carolina 
v. EPA, 571 F.3d 20, 33–35 (D.C. Cir. 2009) 
(upholding the EPA’s process for developing and 
applying its guidance for designations). 



19 Petition at 2. 
20 Petition at 12. 



21 The EPA notes that a number of commenters 
described the impacts of SIP provisions of these 
types. See, e.g., comments of Sierra Club, et al., 
EPA–HQ–OAR–2012–0322–0622, pp. 28–35 
(describing impacts on several specific 
communities); comments of American Bottom 
Conservancy, EPA–HQ–OAR–2012–0322–0579 
(describing impacts on one specific community); 
and comments of Citizen for Envt’l Justice and Env’l 
Integrity Project, EPA–HQ–OAR–2012–0322–0621, 
pp. 8–17 (discussing impacts of such provisions on 
enforcement more generally). 



22 See Memorandum, ‘‘Statutory, Regulatory, and 
Policy Context for this Rulemaking,’’ February 4, 
2013, in the rulemaking docket at EPA–HQ–OAR– 
2012–0322–0029. 



23 Petition at 11. 
24 Id. 



25 Petition at 12. 
26 Petition at 10. 
27 Id. 
28 Id. 



with this interpretation; 16 or (iv) issued 
a SIP call requiring a state to revise an 
impermissible SIP provision.17 



The EPA’s SSM Policy is a policy 
statement and thus constitutes 
guidance. As guidance, the SSM Policy 
does not bind states, the EPA or other 
parties, but it does reflect the EPA’s 
interpretation of the statutory 
requirements of the CAA. The EPA’s 
evaluation of any SIP provision, 
whether prospectively in the case of a 
new provision in a SIP submission or 
retrospectively in the case of a 
previously approved SIP submission, 
must be conducted through a notice- 
and-comment rulemaking in which the 
EPA will determine whether a given SIP 
provision is consistent with the 
requirements of the CAA and applicable 
regulations.18 



The Petition raised issues related to 
excess emissions from sources during 
periods of SSM, and the consequences 
of failing to address these emissions 
correctly in SIPs. In broad terms, the 
Petitioner expressed concerns that the 
exemptions for excess emissions and the 
other types of alleged deficiencies in 
existing SIP provisions ‘‘undermine the 
emission limits in SIPs and threaten 
states’ abilities to achieve and maintain 
the NAAQS, thereby threatening public 
health and public welfare, which 
includes agriculture, historic properties 
and natural areas.’’ 19 The Petitioner 
asserted that such exemptions for SSM 
events are ‘‘loopholes’’ that can allow 
dramatically higher amounts of 
emissions and that these emissions ‘‘can 
swamp the amount of pollutants emitted 
at other times.’’ 20 In addition, the 
Petitioner argued that these automatic 
and discretionary exemptions, as well as 
other SIP provisions that interfere with 
the enforcement structure of the CAA, 
undermine the objectives of the CAA. 



The EPA notes that the types of SIP 
deficiencies identified in the Petition 
are not legal technicalities. Compliance 
with the applicable requirements is 
intended to achieve the air quality 
protection and improvement purposes 
and objectives of the CAA. The EPA 
believes that the results of automatic 
and discretionary exemptions in SIP 
provisions, and of other provisions that 



interfere with effective enforcement of 
SIPs, are real-world consequences that 
adversely affect public health. 
Commenters on the February 2013 
proposal provided illustrative examples 
of impacts that these types of SIP 
provisions have on the communities 
located near sources that rely on 
automatic or discretionary exemptions 
for excess emissions during SSM events, 
rather than by designing, operating and 
maintaining their sources to meet the 
applicable emission limitations.21 These 
comments also illustrated the ways in 
which such exemptions, incorrect 
enforcement discretion provisions and 
affirmative defense provisions have 
interfered with the enforcement 
structure of the CAA by raising 
inappropriate impediments to 
enforcement by states, the EPA or 
citizens. 



The EPA’s memorandum providing a 
detailed discussion of the statutory, 
regulatory and policy background for 
this action can be found in the docket 
for this rulemaking.22 



IV. Final Action in Response To 
Request To Rescind the EPA Policy 
Interpreting the CAA To Allow 
Affirmative Defense Provisions 



A. What the Petitioner Requested 



The Petitioner’s first request was for 
the EPA to rescind its SSM Policy 
element interpreting the CAA to allow 
affirmative defense provisions in SIPs 
for excess emissions during SSM 
events.23 Related to this request, the 
Petitioner also asked the EPA: (i) To 
find that SIPs containing an affirmative 
defense to monetary penalties for excess 
emissions during SSM events are 
substantially inadequate because they 
do not comply with the CAA; and (ii) 
to issue a SIP call pursuant to CAA 
section 110(k)(5) to require each such 
state to revise its SIP.24 Alternatively, if 
the EPA denies these two related 
requests, the Petitioner asked the EPA: 
(i) To require states with SIPs that 
contain such affirmative defense 



provisions to revise them so that they 
are consistent with the EPA’s 1999 SSM 
Guidance for excess emissions during 
SSM events; and (ii) to issue a SIP call 
pursuant to CAA section 110(k)(5) to 
states with provisions inconsistent with 
the EPA’s interpretation of the CAA.25 



The Petitioner requested that the EPA 
rescind its SSM Policy element 
interpreting the CAA to allow SIPs to 
include affirmative defenses for 
violations due to excess emissions 
during any type of SSM events because 
the Petitioner contended there is no 
legal basis for the Agency’s 
interpretation. Specifically, the 
Petitioner cited to two statutory 
grounds, CAA sections 113(b) and 
113(e), related to the type of judicial 
relief available in an enforcement 
proceeding and to the factors relevant to 
the scope and availability of such relief, 
that the Petitioner claimed would bar 
the approval of any type of affirmative 
defense provision in SIPs. The 
Petitioner drew no distinction between 
affirmative defense provisions for 
malfunctions versus affirmative defense 
provisions for startup and shutdown or 
other normal modes of operation; in the 
Petitioner’s view all are equally 
inconsistent with CAA requirements. 



In the Petitioner’s view, the CAA 
‘‘unambiguously grants jurisdiction to 
the district courts to determine penalties 
that should be assessed in an 
enforcement action involving the 
violation of an emissions limit.’’ 26 The 
Petitioner first argued that in any 
judicial enforcement action in a district 
court, CAA section 113(b) provides that 
‘‘such court shall have jurisdiction to 
restrain such violation, to require 
compliance, to assess such penalty, . . . 
and to award any other appropriate 
relief.’’ The Petitioner reasoned that the 
EPA’s SSM Policy is therefore 
fundamentally inconsistent with the 
CAA because it purports to remove the 
discretion and authority of the district 
courts to assess monetary penalties for 
violations if a source is shielded from 
monetary penalties under an affirmative 
defense provision in the approved SIP.27 
The Petitioner concluded that the EPA’s 
interpretation of the CAA in the SSM 
Policy element allowing any affirmative 
defenses is impermissible ‘‘because the 
inclusion of an affirmative defense 
provision in a SIP limits the courts’ 
discretion—granted by Congress—to 
assess penalties for Clean Air Act 
violations.’’ 28 
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29 Petition at 11. 
30 Petition at 11. 
31 See February 2013 proposal, 78 FR 12459 at 



12468 (February 22, 2013). 



32 See NRDC v. EPA, 749 F.3d 1055 (D.C. Cir. 
2014). 



33 See SNPR, 79 FR 55919 (September 17, 2014). 



Second, in reliance on CAA section 
113(e)(1), the Petitioner argued that in a 
judicial enforcement action in a district 
court, the statute explicitly specifies a 
list of factors that the court is to 
consider in assessing penalties.29 The 
Petitioner argued that the EPA’s SSM 
Policy authorizes states to create 
affirmative defense provisions with 
criteria for monetary penalties that are 
inconsistent with the factors that the 
statute specifies and that the statute 
explicitly directs courts to weigh in any 
judicial enforcement action. By 
specifying particular factors for courts to 
consider, the Petitioner reasoned, 
Congress has already definitively 
spoken to the question of what factors 
are germane in assessing monetary 
penalties under the CAA for violations. 
The Petitioner concluded that the EPA 
has no authority to allow a state to 
include an affirmative defense provision 
in a SIP with different criteria to be 
considered in awarding monetary 
penalties because ‘‘[p]reventing the 
district courts from considering these 
statutory factors is not a permissible 
interpretation of the Clean Air Act.’’ 30 
A more detailed explanation of the 
Petitioner’s arguments appears in the 
2013 February proposal.31 



B. What the EPA Proposed 
In the February 2013 proposal, 



consistent with its interpretation of the 
Act at that time, the EPA proposed to 
deny in part and to grant in part the 
Petition with respect to this overarching 
issue. As a revision to the SSM Policy 
as embodied in the 1999 SSM Guidance, 
the EPA proposed a distinction between 
affirmative defenses for unplanned 
events such as malfunctions and 
planned events such as startup and 
shutdown. The EPA explained the basis 
for its initial proposed action in detail, 
including why the Agency then believed 
that there was a statutory basis for 
narrowly drawn affirmative defense 
provisions that met certain criteria 
applicable to malfunction events but no 
such statutory basis for affirmative 
defense provisions applicable to startup 
and shutdown events. In the February 
2013 proposal, the EPA also proposed to 
deny in part and to grant in part the 
Petition with respect to specific 
affirmative defense provisions in the 
SIPs of various states identified in the 
Petition consistent with that 
interpretation. With respect to these 
specific existing SIP provisions, the EPA 
distinguished between those provisions 



that were consistent with the Agency’s 
interpretation of the CAA as set forth in 
1999 SSM Guidance and were limited to 
malfunction events and other 
affirmative defense provisions that were 
not limited to malfunctions or otherwise 
not consistent with the Agency’s 
interpretation of the CAA and included 
one or more deficiencies. 



Subsequent to the February 2013 
proposal, however, a judicial decision 
by the U.S. Court of Appeals for the 
District of Columbia Circuit (D.C. 
Circuit) in NRDC v. EPA concerning the 
legal basis for affirmative defense 
provisions in the EPA’s own regulations 
caused the Agency to reconsider the 
legal basis for any affirmative defense 
provisions in SIPs, regardless of the type 
of events to which they apply, the 
criteria they may contain or the types of 
judicial remedies they purport to limit 
or eliminate.32 Thus, the EPA issued an 
SNPR to revise its proposed response to 
the Petition with respect to whether 
affirmative defense provisions in SIPs 
are consistent with fundamental legal 
requirements of the CAA.33 In the 
SNPR, the EPA also revised its proposed 
response related to each of the specific 
affirmative defense provisions identified 
in the Petition. Changes to the proposed 
response included revision of the basis 
for the proposed finding of substantial 
inadequacy for many of the provisions 
(to incorporate the EPA’s revised 
interpretation of the CAA into that 
basis). Other changes to the proposed 
response included reversal of the 
proposed denial of the Petition for some 
provisions that the Agency previously 
believed to be consistent with CAA 
requirements but subsequently 
determined were not authorized by the 
Act under the analysis prompted by the 
NRDC v. EPA decision. In order to 
provide comprehensive guidance to all 
states concerning affirmative defense 
provisions in SIPs and to avoid 
confusion that may arise due to recent 
court decisions relevant to such 
provisions under the CAA, the EPA also 
addressed additional existing SIP 
affirmative defense provisions of which 
it was aware although the provisions 
were not specifically identified in the 
Petition. The EPA initially examined the 
specific affirmative defense provisions 
identified by the Petitioner in 14 states 
but subsequently broadened its review 
to include additional provisions in four 
states, including two states that were 
not included in the Petition. Most 
importantly, the EPA provided a 
detailed explanation in the SNPR as to 



why it now believes that the logic of the 
court in the NRDC v. EPA decision 
vacating the affirmative defense in an 
Agency emission limitation under CAA 
section 112 likewise extends to 
affirmative defense provisions in SIPs. 



C. What Is Being Finalized in This 
Action 



The EPA is taking final action to grant 
the Petition on the request to rescind its 
SSM Policy element that interpreted the 
CAA to allow states to elect to create 
affirmative defense provisions in SIPs. 
The EPA is also taking final action to 
grant the Petition on the request to make 
a finding of substantial inadequacy and 
to issue SIP calls for specific existing 
SIP provisions that include an 
affirmative defense as identified in the 
SNPR. The specific SIP provisions at 
issue are discussed in section IX of this 
document. These existing affirmative 
defense provisions include some 
provisions that the EPA had previously 
determined were consistent with the 
CAA as interpreted in the 1999 SSM 
Guidance and other provisions that 
were not consistent even with that 
interpretation of the CAA. As explained 
in the SNPR, the EPA has now 
concluded that the enforcement 
structure of the CAA, embodied in 
section 113 and section 304, precludes 
any affirmative defense provisions that 
would operate to limit a court’s 
jurisdiction or discretion to determine 
the appropriate remedy in an 
enforcement action. These provisions 
are not appropriate under the CAA, no 
matter what type of event they apply to, 
what criteria they contain or what forms 
of remedy they purport to limit or 
eliminate. 



The EPA is revising its interpretation 
of the CAA with respect to affirmative 
defenses based upon a reevaluation of 
the statutory provisions that pertain to 
enforcement of SIP provisions in light of 
recent court opinions. Section 113(b) 
provides courts with explicit 
jurisdiction to determine liability and to 
impose remedies of various kinds, 
including injunctive relief, compliance 
orders and monetary penalties, in 
judicial enforcement proceedings. This 
grant of jurisdiction comes directly from 
Congress, and the EPA is not authorized 
to alter or eliminate this jurisdiction 
under the CAA or any other law. With 
respect to monetary penalties, CAA 
section 113(e) explicitly includes the 
factors that courts and the EPA are 
required to consider in the event of 
judicial or administrative enforcement 
for violations of CAA requirements, 
including SIP provisions. Because 
Congress has already given federal 
courts the jurisdiction to determine 
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34 See 79 FR 55919 at 12931–34 (September 17, 
2014). 



35 551 F.3d 1019 (D.C. Cir. 2008). 
36 The EPA notes that only the state and the 



Agency have authority to seek criminal penalties for 
knowing and intentional violation of CAA 
requirements. The EPA has this explicit authority 
under section 113(c). 



what monetary penalties are appropriate 
in the event of judicial enforcement for 
a violation of a SIP provision, neither 
the EPA nor states can alter or eliminate 
that jurisdiction by superimposing 
restrictions on that jurisdiction and 
discretion granted by Congress to the 
courts. Affirmative defense provisions 
by their nature purport to limit or 
eliminate the authority of federal courts 
to determine liability or to impose 
remedies through factual considerations 
that differ from, or are contrary to, the 
explicit grants of authority in section 
113(b) and section 113(e). Accordingly, 
pursuant to section 110(k) and section 
110(l), the EPA cannot approve any 
such affirmative defense provision in a 
SIP. If such an affirmative defense 
provision is included in an existing SIP, 
the EPA has authority under section 
110(k)(5) to require a state to remove 
that provision. 



States have great discretion in how to 
devise SIP provisions, but they do not 
have discretion to create provisions that 
contradict fundamental legal 
requirements of the CAA. The 
jurisdiction of federal courts to 
determine liability and to impose 
statutory remedies for violations of SIP 
emission limitations is one such 
fundamental requirement. The court in 
the recent NRDC v. EPA decision did 
not remand the regulation to the EPA for 
better explanation of the legal basis for 
an affirmative defense; the court instead 
vacated the affirmative defense and 
indicated that there could be no valid 
legal basis for such a provision because 
it contradicted fundamental 
requirements of the CAA concerning the 
jurisdiction of courts in judicial 
enforcement of CAA requirements. A 
more detailed explanation of the EPA’s 
basis for determining that affirmative 
defense provisions in SIPs are similarly 
contrary to the requirements of the CAA 
appears in the SNPR.34 



Couching an affirmative defense 
provision in terms of merely defining 
whether the emission limitation applies 
and thus whether there is a ‘‘violation,’’ 
as suggested by some commenters, is 
also problematic. If there is no 
‘‘violation’’ when certain criteria or 
conditions for an ‘‘affirmative defense’’ 
are met, then there is in effect no 
emission limitation that applies when 
the criteria or conditions are met; the 
affirmative defense thus operates to 
create an exemption from the emission 
limitation. As explained in the February 
2013 proposal, the CAA requires that 
emission limitations must apply 
continuously and cannot contain 



exemptions, conditional or otherwise. 
This interpretation is consistent with 
the decision in Sierra Club v. Johnson 
concerning the term ‘‘emission 
limitation’’ in section 302(k).35 
Characterizing the exemptions as an 
‘‘affirmative defense’’ runs afoul of the 
requirement that emission limitations 
must apply continuously. 



The EPA recognizes that the original 
policy objectives behind states’ 
affirmative defense provisions were 
likely well-intentioned, e.g., to 
encourage better source design, 
maintenance and operation through the 
incentive of being shielded from certain 
statutory remedies for violations under 
certain specified conditions. 
Nevertheless, creation of SIP provisions 
that would operate to limit or eliminate 
the jurisdiction of courts to determine 
liability or to impose remedies provided 
for by statute is inconsistent with the 
enforcement structure of the CAA. The 
EPA emphasizes that the absence of an 
affirmative defense provision in a SIP, 
whether as a freestanding generally 
applicable provision or as a specific 
component of a particular emission 
limitation, does not mean that all 
exceedances of SIP emission limitations 
will automatically be subject to 
enforcement or automatically be subject 
to imposition of particular remedies. 
Pursuant to the CAA, all parties with 
authority to bring an enforcement action 
to enforce SIP provisions (i.e., the state, 
the EPA or any parties who qualify 
under the citizen suit provision of 
section 304) have enforcement 
discretion that they may exercise as they 
deem appropriate in any given 
circumstances. For example, if the event 
that causes excess emissions is an actual 
malfunction that occurred despite 
reasonable care by the source operator 
to avoid malfunctions, then each of 
these parties may decide that no 
enforcement action is warranted. In the 
event that any party decides that an 
enforcement action is warranted, then it 
has enforcement discretion with respect 
to what remedies to seek from the court 
for the violation (e.g., injunctive relief, 
compliance order, monetary penalties or 
all of the above), as well as the type of 
injunctive relief and/or amount of 
monetary penalties sought.36 Further, 
courts have the discretion under section 
113 to decline to impose penalties or 
injunctive relief in appropriate cases as 
explained below. 



Similarly, the absence of an 
affirmative defense provision in a SIP 
does not alter the legal rights of sources 
under the CAA. In the event of an 
enforcement action for an exceedance of 
a SIP emission limit, a source can elect 
to assert any common law or statutory 
defenses that it determines is supported, 
based upon the facts and circumstances 
surrounding the alleged violation. 
Under section 113(b), courts have 
explicit authority to impose injunctive 
relief, issue compliance orders, assess 
monetary penalties or fees and impose 
any other appropriate relief. Under 
section 113(e), courts are required to 
consider the enumerated statutory 
factors when assessing monetary 
penalties, including ‘‘such other factors 
as justice may require.’’ For example, if 
the exceedance of the SIP emission 
limitation occurs due to a malfunction, 
that exceedance is a violation of the 
applicable emission limitation, but the 
source retains the ability to defend itself 
in an enforcement action and to oppose 
the imposition of particular remedies or 
to seek the reduction or elimination of 
monetary penalties, based on the 
specific facts and circumstances of the 
event. Thus, elimination of a SIP 
affirmative defense provision that 
purported to take away the statutory 
jurisdiction of the court to exercise its 
authority to impose remedies does not 
disarm sources in potential enforcement 
actions. Sources retain all of the 
equitable arguments they could 
previously have made under an 
affirmative defense provision; they must 
simply make such arguments to the 
reviewing court as envisioned by 
Congress in section 113(b) and section 
113(e). Congress vested the courts with 
the authority to judge how best to weigh 
the evidence in an enforcement action 
and determine appropriate remedies. 



Removal of such impermissible SIP 
affirmative defense provisions is 
necessary to preserve the enforcement 
structure of the CAA, to preserve the 
jurisdiction of courts to adjudicate 
questions of liability and remedies in 
judicial enforcement actions and to 
preserve the potential for enforcement 
by states, the EPA and other parties 
under the citizen suit provision as an 
effective deterrent to violations. In turn, 
this deterrent encourages sources to be 
properly designed, maintained and 
operated and, in the event of violation 
of SIP emission limitations, to take 
appropriate action to mitigate the 
impacts of the violation. In this way, as 
intended by the existing enforcement 
structure of the CAA, sources can 
mitigate the potential for enforcement 
actions against them and the remedies 
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37 The NESHAPs are found in 40 CFR part 61 and 
40 CFR part 63. The NESHAPs promulgated after 
the 1990 CAA Amendments are found in 40 CFR 
part 63. These standards require application of 
technology-based emissions standards referred to as 
Maximum Achievable Control Technology (MACT). 
Consequently, these post-1990 NESHAPs are also 
referred to as MACT standards. 



38 See 79 FR 55929–30; 55931–34. 
39 SNPR, 79 FR 55919 at 55932. 



that courts may impose upon them in 
such enforcement actions, based upon 
the facts and circumstances of the event. 



D. Response to Comments Concerning 
Affirmative Defense Provisions in SIPs 



The EPA received numerous 
comments concerning the portion of the 
Agency’s proposed response to the 
Petition in the February 2013 proposal 
that addressed the question of whether 
affirmative defense provisions are 
consistent with CAA requirements for 
SIPs. As explained in the SNPR, those 
particular comments submitted on the 
original February 2013 proposal are no 
longer germane, given that the EPA has 
substantially revised its initial proposed 
action on the Petition and its basis, both 
with respect to the overarching issue of 
whether such provisions are valid in 
SIPs under the CAA and with respect to 
specific affirmative defense provisions 
in existing SIPs of particular states. 
Accordingly, as the EPA indicated in 
the SNPR, it considers those particular 
comments on the February 2013 
proposal no longer relevant and has 
determined that it is not necessary to 
respond to them. Concerning affirmative 
defense provisions, the appropriate 
focus of this rulemaking is on the 
comments that addressed the EPA’s 
revised proposal in the SNPR. 



With respect to the revised proposal 
concerning affirmative defense 
provisions in the SNPR, the EPA 
received numerous comments, some 
supportive and some critical of the 
Agency’s proposed action on the 
Petition as revised in the SNPR. Many 
of these comments raised conceptual 
issues and arguments concerning the 
EPA’s revised interpretation of the CAA 
with respect to affirmative defense 
provisions in SIPs in light of the NRDC 
v. EPA decision and concerning the 
EPA’s application of that interpretation 
to specific affirmative defense 
provisions discussed in the SNPR. For 
clarity and ease of discussion, the EPA 
is responding to these overarching 
comments, grouped by issue, in this 
section of this document. 



1. Comments that the EPA is 
misapplying the decision of the D.C. 
Circuit in NRDC v. EPA to SIP 
provisions because the decision only 
applies to the Agency’s own regulations 
pursuant to CAA section 112. 



Comment: Many commenters stated 
that the EPA’s reliance on the D.C. 
Circuit’s decision in NRDC v. EPA is 
misplaced in the SNPR because the 
opinion is limited to disapproval of a 
Maximum Achievable Control 
Technology (MACT) standard’s 
affirmative defense for unavoidable 
malfunctions. The commenters noted 



that the NRDC v. EPA decision did not 
address the issue of affirmative defense 
provisions in SIPs. The commenters 
argued that the D.C. Circuit’s opinion 
only stands for the narrow proposition 
that the EPA may not include an 
affirmative defense to civil penalties in 
a NESHAP 37 under CAA section 112. 



One commenter noted that the EPA, 
in the SNPR, stated that the NRDC v. 
EPA decision did not turn on any factors 
specific to CAA section 112 as support 
for the EPA applying the decision to 
SIPs. However, the commenter argued 
that this fact is not probative because 
neither party raised any argument 
specific to CAA section 112 and it is 
reasonable for a court to limit its 
analysis to the arguments presented 
before it. 



One commenter also noted that the 
EPA is not bound to apply D.C. Circuit 
law to actions reviewable in other 
circuits. 



Response: As explained in the SNPR, 
the EPA believes the reasoning of the 
court in the NRDC v. EPA decision 
indicates that states, like the EPA, have 
no authority in SIP provisions to alter 
the jurisdiction of federal courts to 
assess penalties for violations of CAA 
requirements through affirmative 
defense provisions.38 If states lack 
authority under the CAA to alter the 
jurisdiction of the federal courts through 
affirmative defense provisions in SIPs, 
then the EPA lacks authority to approve 
any such provision in a SIP. 



The EPA agrees with the commenters’ 
statement that the NRDC v. EPA 
decision pertained to a challenge to the 
EPA’s NESHAP regulations issued 
pursuant to CAA section 112 to regulate 
hazardous air pollutants (HAPs) from 
sources that manufacture Portland 
cement. However, the EPA disagrees 
with the commenters’ contention that, 
because the NRDC v. EPA decision was 
based on a NESHAP, it is somehow 
inappropriate for the EPA to rely on the 
reasoning of the D.C. Circuit’s decision 
as a basis for this action. 



As acknowledged by a commenter, 
the EPA explained in the SNPR that the 
NRDC v. EPA decision did not turn on 
the specific provisions of CAA section 
112.39 However, the commenter missed 
the importance of this point. Although 
the NRDC v. EPA decision analyzed the 



legal validity of an affirmative defense 
provision created by the EPA in 
conjunction with a specific NESHAP, 
the court based its decision upon the 
provisions of sections 113 and 304. 
Sections 113 and 304 pertain to 
enforcement of the CAA requirements 
more broadly, including to enforcement 
of SIP requirements. The court 
addressed section 112 and not sections 
germane specifically to SIPs, as only 
that section was before it. The EPA has 
applied the NRDC court’s analysis to 
sections 113 and 304 with respect to 
SIPs and has concluded that the NRDC 
court’s analysis is the better reading of 
the statutory provisions. 



The affirmative defense provision in 
the Portland Cement NESHAP required 
the source to prove, by a preponderance 
of the evidence in an enforcement 
proceeding, that the source met specific 
criteria concerning the nature of the 
event. These specific criteria required to 
establish the affirmative defense in the 
Portland Cement NESHAP are 
functionally the same as the criteria that 
the EPA previously recommended to 
states for SIP provisions in the 1999 
SSM Guidance and that the EPA 
repeated in the February 2013 proposal 
document. Accordingly, the EPA 
believes that the opinion of the court in 
NRDC v. EPA has significant impacts on 
the Agency’s SSM Policy with respect to 
affirmative defense provisions. The 
reasoning by the NRDC court, as 
logically extended to SIP provisions, 
indicates that neither states nor the EPA 
have authority to alter either the rights 
of other parties to seek relief or the 
jurisdiction of federal courts to impose 
relief for violations of CAA 
requirements in SIPs. The EPA believes 
that the court’s decision in NRDC v. 
EPA compelled the Agency to 
reevaluate its interpretation of the CAA 
as described in the SNPR. 



The EPA also disagrees with 
commenters who suggested that a 
decision of the D.C. Circuit should have 
no bearing on actions that affect states 
in other circuit courts. The CAA vests 
authority with the D.C. Circuit to review 
nationally applicable regulations and 
any action of nationwide scope or effect. 
Accordingly, any decision of the D.C. 
Circuit in conducting such review is 
binding nationwide with respect to the 
action under review, and the D.C. 
Circuit’s reasoning is also binding with 
respect to review of future EPA actions 
raising the same issues that will be 
subject to review within that Circuit. 
Given that the EPA has determined that 
this action has nationwide scope and 
effect, it is subject to exclusive review 
in the D.C. Circuit, so the EPA believes 
it is appropriate to apply the reasoning 



VerDate Sep<11>2014 21:14 Jun 11, 2015 Jkt 235001 PO 00000 Frm 00015 Fmt 4701 Sfmt 4700 E:\FR\FM\12JNR2.SGM 12JNR2m
st



oc
ks



til
l o



n 
D



S
K



4V
P



T
V



N
1P



R
O



D
 w



ith
 R



U
LE



S
2











33854 Federal Register / Vol. 80, No. 113 / Friday, June 12, 2015 / Rules and Regulations 



40 CAA section 307(b)(1). 
41 749 F.3d 1055, 1064, n.2. 42 551 F.3d 1019 (D.C. Cir. 2008). 



of the NRDC court, which interprets 
CAA sections 113 and 304, to determine 
the legality of affirmative defense 
provisions in this national action.40 



2. Comments that the EPA is 
misapplying the decision of the D.C. 
Circuit in NRDC v. EPA to SIP 
provisions because the court did not 
address the legality of affirmative 
defense provisions in SIPs. 



Comment: Many commenters alleged 
that the EPA inappropriately relied on 
the D.C. Circuit’s decision in NRDC v. 
EPA in the SNPR because the court 
specifically stated that its decision did 
not address whether affirmative defense 
provisions in SIPs were appropriate. 
The commenters pointed to the second 
footnote in the decision, in which the 
court explicitly stated: ‘‘We do not here 
confront the question whether an 
affirmative defense may be appropriate 
in a State Implementation Plan.’’ 41 
Accordingly, the commenters argued 
that the NRDC v. EPA decision is ‘‘non- 
binding’’ with respect to SIP provisions. 



Response: The EPA disagrees that the 
footnote relied upon by commenters 
renders application of the legal 
interpretation of the NRDC court to SIP 
provisions improper. The EPA 
specifically acknowledged and 
discussed the footnote in the NRDC v. 
EPA decision in the SNPR. The EPA 
explained its view of the significance of 
the footnote: ‘‘footnote 2 in the opinion 
does not signify that the court intended 
to take any position with respect to the 
application of its interpretation of the 
CAA to SIP provisions, let alone to 
suggest that its interpretation would not 
apply more broadly.’’ As discussed in 
the SNPR in detail, the EPA believes the 
logic of the court’s decision in NRDC v. 
EPA regarding the interpretation of 
sections 113 and 304 concerning 
affirmative defenses does extend to SIP 
provisions. 



3. Comment that the EPA is 
inappropriately relying on the NRDC v. 
EPA decision because the DC Circuit’s 
decision was decided in error. 



Comment: One commenter alleged 
that the EPA’s reliance on the NRDC v. 
EPA decision is misplaced because the 
court in that decision mistakenly relied 
on section 304(a) when holding that the 
EPA cannot restrict the jurisdiction of 
the courts with affirmative defense 
provisions. The commenter alleged that 
Congress did not intend to give the 
judiciary ‘‘fully-unfettered discretion’’ 
in section 304(a) because such a reading 
cannot be squared with section 304(b), 
which provides that ‘‘[n]o action can be 
commenced . . . if the Administrator or 



State has commenced and is diligently 
prosecuting a civil action in a court of 
the United States.’’ 



Response: The EPA does not agree 
with the commenter’s premise that the 
NRDC court erred by not considering 
section 304(b) as well as section 304(a). 
As the court correctly reasoned, section 
304(a) authorizes any person to bring an 
enforcement action for violations of 
emission limitations. Section 304(f) 
defines the term ‘‘emission limitation’’ 
for this purpose very broadly. Section 
304(b) does not alter the rights of any 
person who has given proper notice to 
bring such an action under section 
304(a), unless the EPA or the state is 
diligently prosecuting a civil action to 
require compliance. The fact that 
section 304(b) limits the ability of any 
person to bring an enforcement action 
(as opposed to intervening in such 
action) if the EPA or the state is 
pursuing enforcement has no bearing 
upon whether the EPA or a state could 
seek to alter or eliminate the jurisdiction 
of the courts to determine liability or to 
impose remedies for violations of SIP 
emission limitations in judicial 
enforcement. The EPA also does not 
believe that this rulemaking is the 
appropriate forum in which to challenge 
the court’s decision. 



4. Comments that the court’s 
reasoning in the NRDC v. EPA decision 
does not apply to affirmative defenses in 
SIP provisions because if a source 
qualifies for an affirmative defense, then 
there has been no violation. 



Comment: Several commenters stated 
that the D.C. Circuit’s analysis in the 
NRDC v. EPA opinion is based on 
statutory language that indicates 
Congress intended the courts, not the 
EPA, to decide what constitutes an 
appropriate penalty once a violation has 
occurred. The commenters argued that if 
a SIP provision contains an affirmative 
defense, and if a source meets the 
requirements to qualify for that 
affirmative defense, then there is no 
violation of the SIP requirements. One 
commenter contended that if there is no 
violation, then the courts have no 
jurisdiction to award any remedies and 
thus there can be no concern that the 
affirmative defense provision alters or 
eliminates the jurisdiction of the courts. 
Another commenter argued that 
affirmative defense provisions in the 
context of a SIP can be described as 
limitations on the application of an 
emission limitation to the conditions 
under which the emission reduction 
technology can be effectively operated. 
The commenters stated that the NRDC 
court did not address the EPA’s or 
states’ authority to establish 
requirements that determine, in the first 



instance, whether a violation has 
occurred. 



Response: The EPA disagrees with the 
commenters’ arguments that affirmative 
defense provisions are appropriate in 
SIPs if they merely define what 
constitutes a violation. As explained in 
detail in the SNPR, the EPA believes 
that SIP provisions with affirmative 
defenses that operate to limit or 
eliminate the jurisdiction of the courts 
to determine liability and to impose 
remedies are not consistent with CAA 
requirements. Under the commenters’ 
theory, such provisions would not 
improperly impinge on the jurisdiction 
of the courts to impose remedies for 
violations by redefining what 
constitutes a ‘‘violation.’’ 



First, the EPA does not agree that all 
affirmative defense provisions in the 
SIPs at issue in this action are 
constructed in this way. Some, 
including those that the EPA previously 
approved as consistent with the 
Agency’s 1999 SSM Guidance, 
explicitly provide that the excess 
emissions that occur are still violations, 
but a source could be excused from 
monetary penalties if the source met the 
criteria for the affirmative defense. 
Under the EPA’s prior interpretation of 
the CAA, the legal basis for any 
affirmative defense started with the fact 
that the excess emissions still 
constituted a violation and injunctive 
relief would still be available as 
appropriate. As explained in the SNPR 
and this document, the EPA no longer 
interprets the CAA to allow even 
narrowly drawn affirmative defense 
provisions in SIPs, let alone those 
advocated by the commenters that 
would provide a complete bar to any 
type of judicial remedy provided for in 
section 113(b). 



Second, even if a specific affirmative 
defense provision were worded in the 
way that the commenters’ claim, then 
that provision would be deficient for 
other reasons. Under the commenters’ 
premise, if certain criteria are met then 
there is no ‘‘violation’’ for excess 
emissions during SSM events. The 
EPA’s view is that this formulation of an 
affirmative defense in effect means that 
there is no emission limitation that 
applies when the criteria are met, i.e., 
the affirmative defense operates to 
create a conditional exemption for 
emissions from the source during SSM 
events. Such an approach would be 
inconsistent with the decision in Sierra 
Club v. Johnson concerning the term 
‘‘emission limitation’’ in section 
302(k).42 Exemptions for emissions 
during SSM events, whether automatic 



VerDate Sep<11>2014 21:14 Jun 11, 2015 Jkt 235001 PO 00000 Frm 00016 Fmt 4701 Sfmt 4700 E:\FR\FM\12JNR2.SGM 12JNR2m
st



oc
ks



til
l o



n 
D



S
K



4V
P



T
V



N
1P



R
O



D
 w



ith
 R



U
LE



S
2











33855 Federal Register / Vol. 80, No. 113 / Friday, June 12, 2015 / Rules and Regulations 



43 See, e.g., Train v. NRDC, 421 U.S. 60, 79 (1975). 



or conditional based upon the criteria of 
an affirmative defense, are inconsistent 
with the requirement for continuous 
controls on sources. 



Finally, the EPA believes that the 
commenters’ premise that an affirmative 
defense provision merely defines what a 
violation is also runs afoul of other 
fundamental requirements for SIP 
provisions. To the extent any such 
provision would allow state personnel 
to decide, unilaterally, whether excess 
emissions during an SSM event 
constitute a violation (e.g., through 
application of an ‘‘affirmative defense’’), 
this would interfere with the ability of 
the EPA or other parties to enforce for 
violations of SIP requirements. The EPA 
interprets the CAA to prohibit SIP 
provisions that impose the enforcement 
discretion decisions of a state on other 
parties. This includes provisions that 
are structured or styled as an affirmative 
defense but in effect allow ad hoc 
conditional exemptions from emission 
limitations and preclude enforcement 
for excess emission during SSM events. 



5. Comments that the NRDC v. EPA 
decision, which concerned an emission 
limitation under section 112, does not 
apply in the context of section 110, 
because section 110 affords states 
flexibility in how to develop emission 
limitations in SIP provisions. 



Comment: Commenters argued that 
the EPA’s extension of the logic of the 
NRDC v. EPA decision to affirmative 
defenses in SIP provisions is incorrect 
because the EPA’s NESHAP standards 
are governed by section 112, whereas 
SIP provisions are governed by section 
110. Under the latter, commenters 
asserted, states are afforded wide 
discretion in how to develop emission 
limitations.43 The commenters stated 
that section 110 governs the 
development of state SIPs to satisfy the 
NAAQS, which may address many 
different types of sources, major and 
minor, industrial and non-industrial, 
small and large, and old and new. The 
commenters alleged that states have 
independent authority to include 
affirmative defenses in SIP provisions, 
so long as the provisions are otherwise 
approvable, because the state has met its 
section 110 planning responsibilities 
and the SIP is enforceable. 



Response: The EPA agrees with the 
commenters that section 110 governs 
the development of state SIPs and that 
states are accorded great discretion in 
determining how to meet CAA 
requirements in SIPs. However, as 
explained in the February 2013 
proposal, the SNPR and sections IV.D.13 
and V.D.2 of this document, states are 



obligated to develop SIP provisions that 
meet fundamental CAA requirements. 
The EPA has the responsibility to 
review SIP provisions developed by 
states to ensure that they in fact meet 
fundamental CAA requirements. As 
explained in the SNPR and this 
document, the EPA no longer believes 
that affirmative defense provisions meet 
CAA requirements. Based on the logic of 
the court in the NRDC v. EPA decision, 
the better reading of the statute is that 
such provisions have the effect of 
limiting or eliminating the statutory 
jurisdiction of the courts to determine 
liability or impose remedies. 



The EPA also disagrees with the 
commenters’ arguments that ‘‘emission 
limitations’’ under section 112 and 
section 110 are not comparable with 
respect to meeting fundamental CAA 
requirements. As an initial matter, both 
section 112 MACT standards and 
section 110 SIP emission limitations can 
be composed of various elements that 
include, among other things, numerical 
emission limitations, work practice 
standards and monitoring and 
recordkeeping requirements. However, 
whether there are other components that 
are part of the emission limitation to 
make it apply continuously is not 
relevant for purposes of determining 
whether an affirmative defense 
provision that provides relief from 
penalties for a violation of either a 
MACT standard under section 112 or a 
SIP provision under section 110 is 
consistent with the CAA. 



As explained in the SNPR, the EPA 
has revised its interpretation of the CAA 
with respect to affirmative defense 
provisions in SIPs, based upon the logic 
of the court in the NRDC v. EPA 
decision. Section 304(a) sets forth the 
basis for a civil enforcement action and 
section 113(a)(1) does the same for 
administrative or judicial enforcement 
actions brought by the EPA. Sections 
113(b) and 304(a) provide the federal 
district courts with jurisdiction to hear 
civil enforcement cases. Furthermore, 
section 113(e) confers jurisdiction on 
the district court in a civil enforcement 
case to determine the amount of penalty 
to be assessed where a violation has 
been established. 



6. Comments that the NRDC v. EPA 
decision does not pertain to the 
appropriateness of affirmative defense 
provisions in the context of state 
administrative or civil enforcement. 



Comment: Some commenters noted 
that the NRDC court only reviewed 
whether affirmative defense provisions 
could be used to limit CAA citizen suit 
remedies in judicial enforcement 
actions. The commenters alleged that 
the use of an affirmative defense in a 



citizen suit under federal regulations 
does not dictate the appropriateness of 
similar provisions in the context of state 
administrative or civil actions. 
According to the commenters, a SIP 
represents an air quality management 
system and the state administrative 
process is distinct from federal citizen 
suits. Similarly, the commenters 
believed that SIP emission limitations 
are enforceable via state regulation 
penalty provisions that are separate 
from the CAA civil penalty provisions. 
Because the NRDC court spoke only to 
the appropriateness of affirmative 
defense provisions in the context of 
federal citizen suits, the commenters 
asserted, the decision is inapplicable in 
the EPA’s SIP call action. 



Response: The EPA agrees that the 
court in the NRDC v. EPA decision did 
not speak directly to the issue of 
whether states can establish affirmative 
defenses to be used by sources 
exclusively in state administrative 
enforcement actions or in judicial 
enforcement in state courts. The 
reasoning of the NRDC court indicates 
only that such provisions would be 
inconsistent with the CAA in the 
context of judicial enforcement of SIP 
requirements in federal court. Indeed, 
the NRDC court suggested that if the 
EPA elected to consider factors 
comparable to the affirmative defense 
criteria in its own administrative 
enforcement proceedings, it may be able 
to do so. The implication of the 
commenters, however, is that the EPA 
should interpret the CAA to allow 
affirmative defenses in SIP provisions, 
so long as it is unequivocally clear that 
sources cannot assert the affirmative 
defenses in federal court enforcement 
actions and cannot assert the affirmative 
defenses in enforcement actions brought 
by any party other than the state. 



The EPA of course agrees that states 
can exercise their own enforcement 
discretion and elect not to bring an 
enforcement action or seek certain 
remedies, using criteria analogous to an 
affirmative defense. It does not follow, 
however, that states can impose this 
enforcement discretion on other parties 
by adopting SIP provisions that would 
apply in federal judicial enforcement, or 
in enforcement brought by the EPA or 
other parties. To the extent that the state 
developed an ‘‘enforcement discretion’’ 
type provision that applied only in its 
own administrative enforcement actions 
or only with respect to enforcement 
actions brought by the state in state 
courts, such a provision may be 
appropriate. This authority is not 
unlimited because the state could not 
create affirmative defense provision that 
in effect undermines its legal authority 
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44 714 F.3d 841 (5th Cir. 2013). 
45 Id. at 853. The EPA notes that the Fifth Circuit 



also upheld the Agency’s disapproval of the 
affirmative defense provisions that the state sought 
to create for ‘‘planned’’ events. 



46 See, e.g., New Hampshire v. Maine, 532 U.S. 
742, 749 (2001). 



47 See Montana Sulphur & Chemical Co. v. EPA, 
666 F.3d 1174 (9th Cir. 2012); Arizona Public 
Service Co. v. EPA, 562 F.3d 1116 (10th Cir. 2009). 



48 714 F.3d at 852. 
49 Id. at 853. 
50 See, e.g., Nat’l Cable & Telecomms. Ass’n v. 



Brand X Internet Servs., 545 U.S. 967 (2005) and 
FCC v. Fox Television Stations, Inc., 556 U.S. 502 
(2009). The Agency also notes that commenters’ 
position, that the EPA cannot now change its 
interpretation of the CAA, is at odds with the SIP 
call provision established by Congress in section 
110(k)(5). That provision provides the EPA with 
authority to issue a SIP call ‘‘whenever’’ it 
determines that an existing SIP is substantially 
inadequate to meet CAA requirements. In other 
words, section 110(k)(5) expressly envisions cases 
where the EPA has previously approved a SIP 
provision as meeting CAA requirements, and one 
that the EPA may have even defended in court, but 
later determines that the provision no longer meets 
CAA requirements, and section 110(k)(5) gives the 
EPA authority to issue a SIP call in these situations. 



to enforce SIP requirements. Section 
110(a)(2)(C) requires states to have a 
program that provides for enforcement 
of the state’s SIP, and enforcement 
discretion provisions that unreasonably 
limit the state’s own authority to enforce 
the requirements of the SIP would be 
inconsistent with section 110(a)(2)(C). 
The EPA’s obligations with respect to 
SIPs include determining whether states 
have adequate enforcement authority. 



7. Comments that the EPA’s proposal 
is inappropriate because it runs counter 
to previous court decisions, including 
the decision of the U.S. Court of 
Appeals for the Fifth Circuit (Fifth 
Circuit) in Luminant Generation v. EPA. 



Comment: Many commenters on the 
SNPR argued that the decision of the 
Fifth Circuit in Luminant Generation v. 
EPA precludes the EPA’s proposed 
action concerning affirmative defenses 
in SIP provisions, in general and with 
respect to the provisions in the Texas 
SIP in particular. The commenters noted 
that the court upheld the EPA’s 
approval of an affirmative defense 
provision for unavoidable excess 
emissions during unplanned SSM 
events in the Texas SIP.44 The 
commenters argued that the Fifth 
Circuit ruled that in approving the 
Texas SIP affirmative defense provision, 
the EPA ‘‘acted neither contrary to law 
nor in excess of its statutory 
authority.’’ 45 According to the 
commenters, the court specifically 
considered and rejected arguments by 
litigants concerning sections 113 and 
304. Some commenters argued that the 
court also considered and ‘‘decisively 
rejected’’ the legal arguments articulated 
by the EPA in the SNPR. The 
commenters alleged that the Luminant 
Generation v. EPA decision 
demonstrates that affirmative defenses 
for malfunctions are permissible in SIP 
provisions. The commenters contended 
that, because the Fifth Circuit in 
Luminant Generation v. EPA 
specifically considered whether an 
affirmative defense provision applicable 
to malfunctions included in a SIP 
violates the CAA, unlike the D.C. Circuit 
in NRDC v. EPA, the EPA should follow 
the Luminant Generation v. EPA 
decision rather than the D.C. Circuit 
decision in NRDC v. EPA. 



Some commenters also pointed out 
that the D.C. Circuit, in the recent NRDC 
v. EPA decision, mentioned and cited 
the Luminant Generation v. EPA 
opinion and did not expressly disagree 



with the Fifth Circuit’s holding. One 
commenter noted that if the NRDC court 
believed that the issue it was deciding 
was the same as the issue decided in 
Luminant Generation v. EPA, the D.C. 
Circuit would have explicitly stated that 
it was declining to follow the Fifth 
Circuit on the issue instead of 
acknowledging that the issue upon 
which the Fifth Circuit ruled was not 
before the D.C. Circuit. 



Several commenters also argued that, 
because the Fifth Circuit previously 
determined in Luminant Generation v. 
EPA that the Texas SIP affirmative 
defense provision at issue in this SIP 
call action is consistent with CAA 
sections 113 and 304, the EPA does not 
have any legal authority under the CAA 
to finalize the action proposed in SNPR. 
Some commenters further stated that the 
EPA lacks authority to disagree with the 
Fifth Circuit’s determination of the law 
as applied to a state within the Fifth 
Circuit’s jurisdiction. These commenters 
believed that if the EPA were to finalize 
the action discussed in the SNPR with 
respect to the affirmative defense for 
malfunctions in the Texas SIP, this 
action would violate the mandate rule. 
Some commenters also alleged that 
courts outside the Fifth Circuit, 
including the D.C. Circuit, will apply 
principles of claim preclusion, or res 
judicata, to give effect to the Fifth 
Circuit’s prior adjudication on the legal 
basis for the affirmative defense in the 
Texas SIP. One commenter claimed that 
the EPA’s ‘‘failure’’ to address how the 
holdings in Luminant Generation v. 
EPA will no longer apply and how the 
EPA is exempt from the court’s mandate 
render the theories presented in the 
SNPR unsupported as a basis for the SIP 
call action. 



Some commenters alleged that the 
EPA is bound by its own prior 
representations before the Fifth Circuit, 
in which it asserted and defended its 
approval of the affirmative defense 
provision for malfunctions in the Texas 
SIP, under the doctrine of judicial 
estoppel.46 Similarly, the commenters 
alleged that under the doctrine of issue 
preclusion, or collateral estoppel, the 
EPA is precluded from re-litigating the 
issues previously considered and 
determined by the Fifth Circuit, 
regardless of where any subsequent 
challenge to this final action is brought. 



Some commenters also cited to other 
circuit court decisions that have upheld 
the EPA’s approvals of affirmative 



defense provisions for malfunctions.47 
The commenters alleged that other than 
calling the NRDC v. EPA decision a 
newer decision, the EPA did not explain 
its justification for relying on the NRDC 
v. EPA opinion instead of following the 
three circuit court decisions that are 
directly on point. 



Response: The EPA disagrees with the 
commenters’ arguments concerning the 
application of the court’s decision in 
Luminant Generation v. EPA to this SIP 
call action. As explained in the SNPR, 
the EPA acknowledges that it has 
previously approved affirmative 
defenses in SIP provisions or, when 
appropriate, promulgated affirmative 
defenses in FIPs. The EPA also 
acknowledged that its approval of an 
affirmative defense provision applicable 
to ‘‘unplanned events’’ (i.e., 
malfunctions) in a Texas SIP submission 
was upheld in 2012 by the U.S. Court 
of Appeals for the Fifth Circuit. In that 
litigation, the EPA argued that sections 
113 and 304 do not preclude 
appropriately drawn affirmative defense 
provisions for malfunctions in SIPs. 
Importantly, in upholding the EPA’s 
approval of the affirmative defense, the 
Fifth Circuit determined that Chevron 
step 1 was not applicable to this case 
and ‘‘turn[ed] to step two of Chevron’’ 48 
in holding that the Agency’s 
interpretation of the CAA at that time 
was a ‘‘permissible interpretation of 
section [113], warranting deference.’’ 49 
The Fifth Circuit did not determine that 
the EPA’s interpretation at the time of 
the Luminant Generation v. EPA 
decision was the only or even the best 
permissible interpretation. It is clearly 
within the EPA’s legal authority to now 
revise its interpretation to a different, 
but still permissible, interpretation of 
the statute.50 The EPA has explained at 
length in the SNPR, and elsewhere in 
this final rulemaking, its reasons for 
changing its previous interpretation of 
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51 See Montana Sulphur & Chemical Co. v. EPA, 
666 F.3d 1174 (9th Cir. 2012); Arizona Public 
Service Co. v. EPA, 562 F.3d 1116 (10th Cir. 2009). 



the CAA to permit narrowly drawn 
affirmative defenses applicable only to 
penalties and has explained why it now 
believes that the reasoning of the court 
in the NRDC v. EPA decision is the 
better reading of the CAA. 



Some commenters allege that the Fifth 
Circuit considered and rejected the legal 
arguments articulated by the EPA in the 
SNPR to support the Agency’s new 
interpretation that affirmative defenses 
in SIP provisions are inconsistent with 
the Act. The EPA disagrees with 
commenters’ assertions. As explained 
above, in the Luminant Generation v. 
EPA decision the Fifth Circuit analyzed 
the EPA’s former interpretation of the 
CAA under step 2 of Chevron and found 
that the Agency’s position was 
reasonable. The Fifth Circuit held that 
the CAA did not dictate the outcome 
put forth by environmental petitioners 
in the Luminant Generation v. EPA case; 
the court did not hold that the Agency 
could not reasonably interpret the CAA 
provisions at issue to come to the new 
position articulated in the SNPR and 
other sections of this document. In fact, 
the Fifth Circuit upheld the EPA’s 
reading of the statute to preclude 
affirmative defense provisions for 
planned events in the same decision as 
a reasonable interpretation of the CAA. 



In the SNPR, the EPA also addressed 
the discussion in the NRDC v. EPA 
decision that referred to the earlier 
Luminant Generation v. EPA decision 
and explained its view that the court in 
NRDC v. EPA did not suggest that its 
interpretation of the CAA would not 
apply more broadly to SIP provisions. 
Rather, the court simply declined to 
address that issue. As to commenters’ 
allegation that the EPA should follow 
the Luminant court’s reasoning because 
that court addressed the specific issue of 
affirmative defenses in SIP provisions, 
the EPA has explained in detail in the 
SNPR and section IV.D.1 of this 
document why it now believes that the 
NRDC court’s reasoning is applicable 
here and why it believes this is the 
better interpretation of sections 113 and 
304. 



The EPA acknowledges that other 
circuit courts have also upheld 
affirmative defense provisions 
promulgated by the Agency in FIPs.51 
Those decisions were also based upon 
an interpretation of the CAA that the 
Agency no longer holds. The EPA 
further notes that the affirmative 
defense provisions at issue in the other 
court decisions cited by the commenters 
are not at issue in this action. However, 



the EPA may elect to address these 
provisions in a separate rulemaking. 



The EPA also disagrees with 
commenters’ allegations that this final 
SIP call action violates the mandate 
rule. The mandate rule generally 
governs how a lower court handles a 
higher court’s decision on remand. The 
Agency believes that the mandate rule is 
inapplicable here. Similarly, the Agency 
believes that the principles of res 
judicata, judicial estoppel and collateral 
estoppel (issue preclusion) raised by 
commenters are all inapplicable in this 
situation. For reasons the EPA has fully 
explained in this rulemaking, the 
Agency is adopting a revised 
interpretation of the CAA. This 
necessarily changes the issues or claims 
that may be raised in any future 
litigation concerning the Agency’s 
action here or subsequent Agency 
actions taken pursuant to this changed 
interpretation. As noted previously, the 
Agency’s ability to change its 
interpretation of the statute is well 
established, even if courts have 
previously upheld the Agency’s former 
interpretation as reasonable under step 
2 of the Chevron analysis. 



8. Comments that affirmative defense 
provisions are needed or appropriate 
because sources cannot control 
malfunctions or the excess emissions 
that occur during them. 



Comment: Several commenters 
claimed that by requiring states to 
remove affirmative defense provisions, 
the EPA will create a situation where 
sources have no potential relief from 
liability for exceedances resulting from 
excess emissions during malfunctions. 
The commenters argued that this will 
effectively expose sources to penalties 
for emissions that are not within the 
sources’ control. The commenters 
alleged that the EPA’s proposal is 
unreasonable because it fails to consider 
the infeasibility of controlling emissions 
during malfunction periods. The 
commenters believe that because 
malfunction events are uncontrollable 
by definition, removing affirmative 
defense provisions applicable to 
malfunctions will not reduce emissions 
but instead will only expose facilities to 
potential enforcement for uncontrollable 
exceedances. 



Response: The EPA disagrees that 
without affirmative defense provisions, 
sources will have no ‘‘relief’’ from 
liability for violations during actual 
malfunctions. To the extent that sources 
have an actual malfunction, sources 
retain the ability to raise this fact in the 
event of an enforcement action related 
to the malfunction. Congress has already 
provided courts with explicit 
jurisdiction and authority to determined 



liability and to impose appropriate 
remedies, based on the facts and 
circumstances surrounding the 
violation. To the extent that there are 
extenuating circumstances that justify 
not holding a source responsible for a 
violation or not imposing particular 
remedies as a result of a violation, 
sources retain the ability to raise these 
facts to the court. In addition, the 
absence of an affirmative defense 
provision in the SIP does not impede a 
violating source from taking appropriate 
actions to minimize emissions during a 
malfunction, so as to mitigate the 
potential remedies that a court may 
impose as a result of the violation. 



Furthermore, the EPA disagrees with 
the commenters’ premise that states 
have authority to create affirmative 
defense provisions in SIPs because some 
sources may otherwise be subject to 
enforcement actions for emissions 
during malfunctions. As explained in 
the SNPR in detail, the EPA has 
concluded that there is no legal basis for 
affirmative defenses in SIP provisions, 
including affirmative defenses 
applicable to malfunction events. 
Because such affirmative defense 
provisions purport to alter or eliminate 
the statutory jurisdiction of courts to 
determine liability and to assess 
appropriate remedies for violations of 
SIP requirements, these provisions are 
not permissible. 



9. Comments that there will not be 
any reduction in overall emissions from 
the EPA’s SIP call action because states 
will need to revise emission limitations 
to allow more emissions if affirmative 
defense provisions are removed from 
the SIPs. 



Comment: Commenters on the SNPR 
questioned whether the elimination of 
affirmative defenses in SIP provisions 
would result in any reductions of 
emissions from sources. Several 
commenters asserted that affirmative 
defense provisions allow states to lower 
emission limitations overall. Thus, the 
commenters claimed that elimination of 
the affirmative defense provisions 
would obligate states to raise affected 
emission limitations so that sources 
could comply with them continuously. 
Another commenter criticized the EPA’s 
approach as requiring each state to 
reframe the existing episodic emissions 
provisions of its SIP as alternative 
emission limitations rather than as more 
limited and conditional affirmative 
defenses. This commenter asserted that 
structuring the provisions as an 
affirmative defense allows a state to 
impose more stringent numerical 
limitations without penalizing sources 
for unavoidable emissions when those 
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52 The EPA notes that the actual affirmative 
defense provisions at issue in this action are very 
dissimilar; some are based on the EPA’s 
interpretation of the CAA in the 1999 SSM 
Guidance, but the majority of the provisions are 
relatively unique from state to state. Accordingly, 
the EPA disagrees with the commenters’ basic 
premise that the affirmative defense provisions are 
consistent from state to state. 



emissions do not compromise the 
underlying air quality objectives. 



Several commenters also disagreed 
with the EPA’s belief that removal of 
affirmative defense provisions would 
reduce emissions. One commenter 
noted that some affirmative defense 
provisions require a source to evaluate 
impacts on NAAQS compliance as part 
of asserting the affirmative defense; the 
commenter contended that forgoing 
these provisions would thus reduce the 
incentive for owners and operators to 
minimize emissions during 
malfunctions so that they could qualify 
for the affirmative defense. Several 
commenters noted that many sources 
immediately investigate excess 
emissions events and implement 
measures intended to prevent 
recurrence. Nevertheless, those 
commenters asserted that because 
malfunction events are uncontrollable 
by definition, removing an affirmative 
defense applicable to malfunctions will 
not reduce emissions. Commenters also 
argued that an assumption that 
elimination of the affirmative defense 
provisions will reduce emissions is 
flawed because, given the stringent 
applicability criteria for a ‘‘narrowly 
drawn’’ affirmative defense, a facility 
has no assurance that an affirmative 
defense will apply to any particular 
malfunction event and that even if the 
affirmative defense was available, it 
would not shield the facility from 
compliance orders or other injunctive 
relief (or from criminal prosecution). 



Response: The commenters’ 
arguments concerning whether 
elimination of affirmative defense 
provisions will or will not reduce 
emissions during SSM events and will 
or will not reduce incentives for sources 
to minimize emissions during SSM 
events do not address the legal basis for 
any such affirmative defense provisions. 
As the commenters correctly observed, 
the EPA’s 1999 SSM Guidance reflected 
the Agency’s prior interpretation of the 
CAA to permit such affirmative defense 
provisions, so long as they were 
sufficiently narrowly drawn, applied 
only to monetary penalties and required 
the source to prove that it met the 
applicable criteria to the trier of fact in 
an enforcement proceeding. The EPA’s 
arguments for why appropriate 
affirmative defense provisions could be 
consistent with CAA requirements 
included that they could provide an 
incentive for sources to be properly 
designed, maintained and operated to 
minimize emissions at all times. 



As explained in the SNPR, however, 
the EPA has determined that affirmative 
defenses are impermissible in SIP 
provisions because they operate to alter 



or eliminate the statutory jurisdiction of 
the courts. The EPA has reached this 
conclusion in light of the court’s 
decision in NRDC v. EPA. Because 
affirmative defense provisions are 
inconsistent with the enforcement 
structure of the CAA, the EPA is making 
the finding that such provisions are 
substantially inadequate to meet legal 
requirements of the CAA. In order to 
make the finding that these provisions 
fail to meet legal requirements of the 
CAA, the EPA is not required to 
determine or estimate emission 
reductions that will or will not result 
from the removal of such provisions 
from the affected SIPs. The EPA believes 
this action is necessary to provide 
environmental protection. However, the 
EPA’s obligation as a legal matter would 
not change even if commenters were 
correct in their view that emissions 
reductions will not result from the 
removal of the impermissible 
affirmative defense provisions. The 
EPA’s interpretation of its authority 
under section 110(k)(5) is discussed in 
detail in section VIII.A of this 
document. 



The EPA agrees that in response to 
this SIP call directing the removal of 
affirmative defense provisions, the 
affected states may elect to revise 
affected SIP emission limitation. In so 
doing, the states may determine that it 
is appropriate to revise the emission 
limitations in other respects, so long as 
they do so consistent with CAA 
requirements. For example, affected 
states may elect to create alternative 
emission limitations that apply to 
sources during startup and shutdown. 
The EPA’s guidance for this approach is 
discussed in detail in VII.B.2 of this 
document. Alternatively, states may 
elect to overhaul an affected SIP 
emission limitation entirely to account 
for the removal of the affirmative 
defense in some other way. However, 
states will need to comply with the 
applicable substantive requirements for 
the type of SIP provision at issue and 
the EPA will review those SIP revisions 
in accordance with the requirements of 
the CAA, including sections 110(k)(3), 
110(l) and 193. 



10. Comments that the elimination of 
affirmative defense provisions will 
result in sources’ facing inconsistent 
treatment by courts or states when 
excess emissions are emitted during 
malfunction events. 



Comment: Commenters claimed that 
the concept and framework for 
affirmative defense provisions are 
consistent from state to state and that by 
removing these provisions, sources will 
be subject to inconsistent treatment of 
excess emissions during SSM in 



different states. The commenters noted 
that the EPA recognized in the February 
2013 proposal and SNPR that states may 
elect to revise their deficient SIP 
provisions differently in response to the 
SIP call and thus the commenters 
expressed concern that the potential 
difference in treatment among states 
will lead to ‘‘inconsistent regulation of 
air pollution across the country.’’ 



Commenters further argued that 
without the consistent regulatory 
framework provided by an affirmative 
defense provision, each court is likely to 
evaluate SSM events differently in the 
context of enforcement actions. The 
commenters suggested that allowing 
each court to consider the facts and 
circumstances of the emission event in 
its penalty evaluation without a 
governing framework could lead to 
inconsistent enforcement throughout 
the country. 



Response: The EPA disagrees that it is 
inappropriate to allow states to 
determine how best to revise their SIPs 
in response to this SIP call, consistent 
with CAA requirements. As discussed 
in this document, and as many 
commenters have also noted, the 
structure of the CAA is based upon 
cooperative federalism. Under this 
structure, Congress gave states broad 
discretion to develop SIP provisions as 
necessary to attain and maintain the 
NAAQS and meet other CAA objectives, 
so long as the SIPs also meet statutory 
requirements. The very nature of the SIP 
program is that similar sources can be 
treated differently in different states, 
because the states have discretion with 
respect to developing their SIP 
provisions consistent with CAA 
requirements. Thus, whether the 
affirmative defense provisions at issue 
in this action added some level of 
‘‘consistent’’ treatment of sources across 
the nation (a statement with which the 
EPA does not agree) is not relevant for 
purposes of this SIP call.52 Rather, for 
the reasons explained in the SNPR and 
in this document, the EPA has 
determined that affirmative defense 
provisions are inconsistent with the 
fundamental legal requirements of the 
CAA. For that reason, the EPA is 
requiring the affected states to revise 
their SIPs to remove the affirmative 
defense provisions identified in this 
action. States have discretion in how 



VerDate Sep<11>2014 21:14 Jun 11, 2015 Jkt 235001 PO 00000 Frm 00020 Fmt 4701 Sfmt 4700 E:\FR\FM\12JNR2.SGM 12JNR2m
st



oc
ks



til
l o



n 
D



S
K



4V
P



T
V



N
1P



R
O



D
 w



ith
 R



U
LE



S
2











33859 Federal Register / Vol. 80, No. 113 / Friday, June 12, 2015 / Rules and Regulations 



53 79 FR 55919 at 55923. 



they revise their SIPs in this context as 
in all other contexts. 



As to the concern that different courts 
might evaluate liability for violations 
during SSM events differently in the 
absence of affirmative defense 
provisions, the EPA notes that this is 
not the relevant question. The potential 
for inconsistent treatment by the courts 
is not a basis for allowing states to retain 
SIP provisions that are inconsistent with 
the legal requirements of the CAA. In 
any event, the EPA disagrees that 
elimination of affirmative defenses in 
SIP provisions make it more likely that 
there would be ‘‘inconsistent 
enforcement’’ because of a lack of a 
‘‘regulatory framework.’’ The 
enforcement structure of the CAA 
embodied in section 113 and section 
304 already provides a structure for 
enforcement of CAA requirements in 
federal courts. For example, the CAA 
already provides uniform criteria for 
courts to apply, based upon the facts 
and circumstances of individual 
enforcement actions. Similar to an 
affirmative defense provision, section 
113(e) already enumerates the factors 
that courts are required to consider in 
determining appropriate penalties for 
violations and thus there is a consistent 
statutory framework. In essence the 
commenters object to the fact that in any 
judicial enforcement case, the court will 
determine liability and remedies based 
on the facts and circumstances of the 
case. However, this is an inherent 
feature of the enforcement structure of 
the CAA, regardless of whether there is 
an affirmative defense provision at 
issue. 



11. Comments that the EPA should 
have acted in a single, comprehensive 
rulemaking rather than issuing the 
supplemental notice of proposed 
rulemaking. 



Comment: Commenters asserted that 
the EPA’s issuance of two separate 
proposals instead of one proposal has 
prevented states and industry from 
knowing the entire proposed regulatory 
action. The commenters claimed that if 
the EPA is going to issue a SIP call to 
states concerning the treatment of 
emissions during SSM events, then it 
should do so in a single comprehensive 
rulemaking. The commenters argued 
this is necessary because states consider 
different options when revising SIP 
provisions and that thereafter states will 
have to work with affected sources to 
revise permits. 



Response: The EPA disagrees with the 
argument that states, industry, 
individuals and other interested parties 
have not had an opportunity to know 
and comment upon the Agency’s entire 
action. The EPA’s February 2013 



proposal was intended to cover a broad 
range of issues related to the correct 
treatment of emissions during SSM 
events in SIP provisions 
comprehensively. Because of an 
intervening court decision that affected 
the substance of the EPA’s initial 
proposed action, it was necessary to 
issue a supplemental proposal. The EPA 
disagrees that the issuance of the SNPR 
adversely affected the ability of 
interested parties to understand the 
Agency’s proposed action, because the 
SNPR only affected one aspect of the 
original proposed action. As the EPA 
explained in the SNPR: ‘‘In this SNPR, 
we are supplementing and revising what 
we earlier proposed as a response to the 
Petitioner’s requests but only to the 
extent the requests narrowly concern 
affirmative defense provisions in the 
SIPs. We are not revising or seeking 
further comment on any other aspects of 
the February 2013 proposed action.’’ 53 



As to the commenters’ concern that 
the EPA should take action in a single 
comprehensive rulemaking, the Agency 
is doing so. This SIP call action 
addresses all aspects of the Petition and 
it is based upon both the February 2013 
proposal and the SNPR. As advocated 
by the commenters, the EPA’s objective 
in this SIP call action is to provide 
states with comprehensive and up-to- 
date guidance concerning the correct 
treatment of emissions during SSM 
events in SIP provisions, consistent 
with CAA requirements as interpreted 
by recent court decisions. The EPA 
agrees with the commenters that 
providing states comprehensive 
guidance in this rulemaking is 
important to assist states in revising 
their SIP provisions consistent with 
CAA requirements. Any necessary 
changes to permits to reflect the removal 
of affirmative defense provisions from 
the underlying SIP will occur later, after 
the SIP provisions have been revised. 



12. Comments that the EPA has not 
proven that the existence of affirmative 
defense provisions in SIPs is resulting 
in specific environmental impacts or 
interference with attainment and 
maintenance of the NAAQS. 



Comment: Several commenters argued 
that the EPA has failed to demonstrate 
that the affirmative defense provisions 
at issue in this action have contributed 
to a specific NAAQS violation or 
otherwise caused harm to public health 
or the environment. The commenters 
contend that, because of the narrow 
scope of affirmative defense provisions, 
it is unlikely that their existence would 
cause or contribute to any violations of 
the NAAQS. Some commenters further 



noted that some states have experienced 
improved ambient air quality 
conditions, despite having SIPs in place 
with affirmative defense provisions at 
issue in this action. 



The commenters alleged that without 
providing specific record-based 
evidence of the impacts caused by 
affirmative defense provisions, it is 
unreasonable for the EPA to determine 
that existing provisions are substantially 
inadequate or otherwise not in 
compliance with the CAA. Some 
commenters further alleged that the EPA 
has no authority to issue a SIP call 
without ‘‘find[ing] that the applicable 
implementation plan . . . is 
substantially inadequate to attain or 
maintain the relevant [NAAQS].’’ 



Response: As explained in the 
February 2013 proposal, the SNPR and 
this document, the EPA does not 
interpret its authority under section 
110(k)(5) to require proof that a 
deficient SIP provision caused a specific 
violation of the NAAQS at a particular 
monitor on a particular date, or that a 
deficient SIP provision undermined a 
specific enforcement action. Section 
110(k)(5) explicitly authorizes the EPA 
to make a finding that a SIP provision 
is substantially inadequate to ‘‘comply 
with any requirement of’’ the CAA, in 
addition to the authority to do so where 
a SIP is inadequate to attain and 
maintain the NAAQS or to address 
interstate transport. In light of the 
court’s decision in NRDC v. EPA, the 
EPA has reexamined the question of 
whether affirmative defenses are 
consistent with CAA requirements for 
SIP provisions. As explained in this 
action, the EPA has concluded that such 
provisions are inconsistent with the 
requirements of section 113 and section 
304. Accordingly, the EPA has the 
authority to issue SIP calls to states, 
requiring that they revise their SIPs to 
eliminate the specific affirmative 
defense provisions identified in this 
action. Issues related to the EPA’s 
authority under section 110(k)(5) are 
discussed in more detail in section 
VIII.A of this document. 



13. Comments that the EPA is 
violating the principles of cooperative 
federalism through this action. 



Comment: Several commenters stated 
that the EPA’s action with respect to 
affirmative defenses in SIP provisions is 
inconsistent with the system of 
cooperative federalism contemplated by 
the CAA. The commenters alleged that 
this action is at odds with established 
CAA and judicial precedents indicating 
that states have broad discretion in 
developing SIP provisions, with the 
EPA’s role being limited. Some 
commenters further alleged that the 
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54 See, e.g., ‘‘Oil and Natural Gas Sector: 
Reconsideration of Additional Provisions of New 
Source Performance Standards; Proposed rule,’’ 79 
FR 41752 at 41762–63 (July 17, 2014). 



55 See February 2013 proposal, 78 FR 12459 at 
12482 (February 22, 2013). 



EPA’s action has the effect of unlawfully 
directing states to impose a particular 
control measure. The commenters 
argued that the EPA must defer to a 
state’s choices on how to meet the 
relevant NAAQS, through whatever SIP 
provisions the state elects to develop. 
One commenter argued that states have 
independent authority to include 
affirmative defense policies in their 
SIPs, even if the DC Circuit has held 
that the EPA may not include 
affirmative defense provisions in federal 
regulations. 



Response: The EPA agrees that the 
CAA is based upon the principle of 
cooperative federalism but disagrees 
with the commenters’ characterization 
of the respective authorities and 
responsibilities of states and the 
Agency. As explained in the February 
2013 proposal, and in section V.D.2 of 
this document, the EPA has the 
authority and the obligation to ensure 
that SIP provisions meet fundamental 
CAA requirements, when initially 
submitted and later. In the case of 
affirmative defenses in SIP provisions, 
the EPA has determined that such 
provisions do not comply with CAA 
requirements because they operate to 
alter or eliminate the statutory 
jurisdiction of the courts, contrary to 
section 113 and section 304. The states 
have broad discretion in how to create 
SIP provisions but must do so consistent 
with CAA requirements. By issuing this 
SIP call, the EPA is not in any way 
compelling states to impose any specific 
SIP control measure on any specific 
source but merely requiring states to 
revise their SIP provisions to make them 
consistent with CAA requirements. 



14. Comments that the EPA failed to 
account adequately for the amount of 
time and resources that will be required 
to revise state SIPs. 



Comment: Many commenters asserted 
that the SNPR did not recognize that 
removal of affirmative defense 
provisions from SIPs will impose 
enormous burdens on states because 
they will need to revise SIPs to create 
alternative emission limitations in lieu 
of the affirmative defenses. Commenters 
contended that removal of the 
affirmative defense provisions will 
necessarily require state air agencies to 
make extensive revisions to SIPs and 
that in many states, such changes will 
have to be reviewed by the state 
legislature. Commenters explained that 
such an effort could not reasonably be 
completed in many states within the 18 
months the EPA proposed to provide for 
SIP revisions in response to the final SIP 
call. Commenters also stated that the 
SSM provisions that the EPA proposed 
to require states to remove from their 



SIPs have been incorporated into 
thousands of title V operating permits 
and that those title V permits would, in 
turn, need to be modified if the 
affirmative defense provisions are 
removed from the approved SIPs. 
Commenters indicated that states might 
also need to amend an even larger 
number of minor source permits. 



Commenters also indicated that in 
conjunction with removal of affirmative 
defenses, states will also have to 
reevaluate the emission limitations 
currently contained in their SIPs to 
determine if those limitations are still 
are consistent with federal and state law 
(e.g., represent reasonably available 
control technology). Some commenters 
expressed the view that the EPA must 
indicate that states will not be required 
to remove the identified affirmative 
defense provisions from their SIPs until 
the state has had time to consider 
whether emission limitations in state 
regulations and in construction and 
operating permits need to be modified 
and to obtain any necessary EPA 
approval for the modified requirements. 
Commenters also argued that the EPA’s 
suggestion that states subject to a SIP 
call could simply remove an existing 
affirmative defense provision and rely 
on enforcement discretion to address 
‘‘unavoidable’’ exceedances is wrong 
and that states adopt emission 
limitations under state administrative 
rules that require the agency to provide 
a record to support the level of the 
emission limitation. 



Response: The EPA has acknowledged 
that correction of the deficient SIP 
provisions at issue in this action will 
take time and resources. For this reason, 
the EPA is providing states with the 
maximum time (18 months) permitted 
by section 110(k)(5) to respond to this 
SIP call. In addition, the EPA is 
endeavoring to provide states with clear 
and comprehensive guidance 
concerning the proper treatment of 
excess emissions during SSM events in 
SIP provisions in order to make this 
process more efficient. 



The EPA acknowledges that some 
states, in conjunction with removal of 
affirmative defense provisions, may 
elect to undertake a more 
comprehensive revision of affected SIP 
emission limitations. In so doing, the 
states may need to undertake a more 
resource intensive approach than those 
states that merely elect to eliminate the 
affirmative defense provisions. In 
addition, the EPA also recognizes that 
states may eventually need to revise 
permits to reflect the elimination of 
affirmative defense provisions from 
underlying SIP provisions that may 
have been reflected in permits. The EPA 



discussed these issues in the both the 
February 2013 proposal and in the 
SNPR. A summary of comments 
concerning revisions to operating 
permits to reflect the revised SIP 
provisions appears, with the EPA’s 
response to comments, in section 
VIII.D.28 of this document. 



Despite the potential burden on states, 
as the EPA explained in the February 
2013 proposal and the SNPR, the 
Agency believes that it is obligated and 
authorized to issue this SIP call action 
to affected states to require the removal 
of affirmative defense provisions. The 
EPA is not in this action evaluating or 
determining whether SIP emission 
limitations should or should not be 
revised in light of the removal of 
affirmative defenses and is not required 
to do so. The states have discretion to 
determine how best to revise the 
deficient SIP provisions identified in 
this action, so long as they do so 
consistent with the CAA requirements. 



Further, the EPA does not agree that 
enforcement discretion cannot 
substitute for an affirmative defense for 
malfunctions. For example, the EPA has 
taken the position that the CAA does 
not require malfunction emissions to be 
factored into development of section 
112 or section 111 standards and that 
case-by-case enforcement discretion 
provides sufficient flexibility.54 
Moreover, the EPA believes that 
Congress has already provided for such 
flexibility in section 113, by providing 
the courts with jurisdiction to determine 
liability and to impose remedies. For 
example, in section 113(e), Congress 
provided specific criteria for courts to 
consider in imposing monetary 
penalties, including consideration of 
such factors as justice may require. 



With respect to the potential need to 
amend permits, as explained in the 
February 2013 proposal, ‘‘the EPA does 
not intend its action on the Petition to 
affect existing permit terms or 
conditions regarding excess emissions 
during SSM events that reflect 
previously approved SIP provisions. 
. . . [A]ny needed revisions to existing 
permits will be accomplished in the 
ordinary course as the state issues new 
permits or reviews and revises existing 
permits. The EPA does not intend the 
issuance of a SIP call to have automatic 
impacts on the terms of any existing 
permit.’’ 55 Thus, these permit revisions 
that commenters expressed concern 
about need not occur during the 18- 
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56 See Sierra Club v. Johnson, 551 F.3d 1019 (D.C. 
Cir. 2008), in the rulemaking docket at EPA–HQ– 
OAR–2012–0322–0048; see also NRDC v. EPA, 749 
F.3d 1055 (D.C. Cir. 2014), in the rulemaking docket 
at EPA–HQ–OAR–2012–0322–0885. 



57 See, e.g., 79 FR 60897 (October 8, 2014); 79 FR 
72914 (December 8, 2014). 



58 79 FR 55919 at 55929–30. 



month SIP development timeframe but 
may proceed thereafter according to 
normal permit revision requirements. 



Finally, the EPA notes, the burdens 
associated with SIP revisions and 
permit revisions are burdens imposed 
by the CAA. The states have both the 
authority and the responsibility under 
the CAA to have SIPs and permit 
programs that meet CAA requirements. 
It is inherent in the structure of the CAA 
that states thus have the burden to 
revise their SIPs and permits when that 
is necessary, whether because of 
changes in the CAA, changes in judicial 
interpretations of the CAA, changes in 
the NAAQS, or a host of other potential 
events that necessitate such revisions. 
Among those is the obligation to 
respond to a SIP call that identifies legal 
deficiencies in specific provisions in a 
state’s SIP. 



15. Comments that the EPA is being 
inconsistent because rules promulgated 
by the EPA provide affirmative defense 
provisions for malfunction events. 



Comment: A number of commenters 
claimed that the EPA cannot interpret 
the CAA to prohibit affirmative defenses 
in SIP provisions because the Agency 
itself has issued regulations that include 
affirmative defenses for excess 
emissions during malfunction events. 
The commenters claim that the EPA is 
being inconsistent on this point and 
thus cannot require states to remove 
affirmative defenses from SIPs. 



Other commenters alleged that the 
EPA is being inconsistent because it has 
not adequately explained the reversal of 
its ‘‘decades-old’’ policy interpreting the 
CAA to allow affirmative defenses in 
SIP provision. The commenters cited to 
SIP provisions that the EPA previously 
approved in eight states between 2001 
and 2010 that they believed would be 
affected by this SIP call. The 
commenters claimed that these prior 
actions were consistent with the EPA’s 
SSM policy memoranda. Additionally, 
the commenters cited to federal 
regulations that the EPA has previously 
promulgated that include affirmative 
defense provisions. The commenters 
claimed that these prior actions are 
‘‘inconsistent with EPA’s proposed 
disallowance of affirmative defenses.’’ 



Response: The EPA has acknowledged 
that it has previously approved some 
SIP provisions with affirmative defenses 
that were consistent with its 
interpretation of the CAA in the 1999 
SSM Guidance at the time it acted on 
those SIP submissions. However, since 
that time, two decisions from the D.C. 
Circuit have addressed fundamental 
interpretations of the CAA related to the 
legally permissible approaches for 
addressing excess emissions during 



SSM events.56 In light of those 
decisions, as explained in detail in the 
February 2013 proposal, the SNPR and 
this document, the EPA has concluded 
that certain aspects of its prior 
interpretation of the CAA, as set forth in 
the SSM Policy, were not the best 
interpretation of the CAA. As a result, 
certain SIP provisions that the EPA 
previously approved are also not 
consistent with the requirements of the 
CAA. In particular, this includes the 
EPA’s prior interpretation of the CAA to 
allow affirmative defense provisions in 
SIPs in the 1999 SSM Guidance. 



The EPA has also acknowledged that 
it has in the past taken a similar 
approach regarding affirmative defense 
provisions in federal regulations 
addressing hazardous air pollution and 
in new source performance standards. 
Indeed, the EPA’s inclusion of an 
affirmative defense provision in a 
federal regulation resulted in the court 
decision in NRDC v. EPA, in which the 
court rejected the Agency’s 
interpretation of the CAA to allow 
affirmative defenses that limit or 
eliminate the jurisdiction of the courts. 
Just as the EPA is calling on states to 
revise their SIPs to remove affirmative 
defense provisions, the Agency is also 
taking action to correct such provisions 
in federal regulations.57 The continued 
existence of such provisions in the EPA 
regulations that have not yet been 
corrected does not mean that such 
provisions are authorized either in state 
or federal regulations. 



As to the claim that the EPA has not 
adequately explained the basis for 
changing its interpretation of the CAA 
regarding affirmative defenses in SIP 
provisions, the Agency disagrees. The 
SNPR set forth in detail the basis for the 
EPA’s revised interpretation of the CAA, 
in light of the court’s decision in NRDC 
v. EPA.58 The commenters failed to 
specify why this explanation was 
‘‘inadequate.’’ 



16. Comments that existing 
affirmative defense provisions do not 
preclude parties from filing enforcement 
actions or hinder parties from seeking 
injunctive relief for violations of SIP 
requirements. 



Comment: One state commenter 
asserted that the existing affirmative 
defense provisions in the state’s SIP do 
not prevent the state or the EPA from 
pursuing injunctive relief or mitigation 



of environmental impacts in the event of 
violations. Thus, the commenter 
supported the EPA’s prior interpretation 
of the CAA to allow affirmative defense 
provisions, so long as courts can still 
award injunctive relief for violations. 
The commenter did not articulate how 
this prior statutory interpretation is 
consistent with the reasoning of the 
court in NRDC v. EPA concerning the 
same statutory provisions. 



By contrast, an environmental group 
commenter cited a citizen suit 
enforcement case in Texas in which the 
commenter claimed that the affirmative 
defense provision in that state’s SIP 
operated as a de facto shield against any 
enforcement. The commenter stated that 
the EPA’s approval of the affirmative 
defense was premised upon its only 
applying to civil penalties and not to 
injunctive relief and that the Agency’s 
approval of the SIP provision was 
explicitly upheld on this basis by the 
Fifth Circuit. Nevertheless, the 
commenter asserted, the state agency 
has implemented this provision such 
that if the affirmative defense criteria 
are met, there is ‘‘no violation’’ and thus 
no potential for injunctive relief. 



Response: The EPA agrees that some 
of the affirmative defense provisions at 
issue in this action are expressly limited 
to monetary penalties and not to 
injunctive relief. This approach was 
consistent with the EPA’s prior 
interpretation of the CAA concerning 
affirmative defense provisions in SIPs 
but also consistent with the arguments 
that the D.C. Circuit rejected in the 
NRDC v. EPA decision. Thus, the fact 
that some of the affirmative defense 
provisions addressed in this action 
preserve the possibility for injunctive 
relief, even if the court could award no 
monetary penalties, is no longer a 
deciding factor. 



The EPA also agrees that some 
agencies or courts may not apply the 
affirmative defense provisions in the 
manner intended at the time the EPA 
approved them into the SIP. Incorrect 
application of SIP affirmative defense 
provisions by sources, regulators or 
courts is a matter of concern. However, 
even perfect implementation of a SIP 
affirmative defense provision does not 
cure the underlying and now evident 
absence of a legal basis for such 
provisions. Again, the fact that a given 
affirmative defense provision is being 
implemented correctly or incorrectly is 
no longer a deciding factor for purposes 
of this SIP call action. 



These issues are not pertinent to the 
EPA’s decision in this action to require 
states to remove the affirmative defense 
provisions from the previously 
approved SIPs. Rather, as explained in 
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detail in the SNPR and this final action, 
the EPA is requiring the affected states 
to remove these SIP provisions because 
they are inconsistent with CAA 
requirements. As explained in the 
SNPR, the EPA has concluded that such 
affirmative defenses in SIP provisions 
are inconsistent with section 113 and 
section 304, in light of the reasoning of 
the court in NRDC v. EPA. 



17. Comments that the EPA is 
changing its policy on affirmative 
defenses, and this change is arbitrary 
and capricious and thus an 
impermissible basis for a SIP call. 



Comment: Several commenters stated 
that the EPA’s action with respect to 
affirmative defense provisions marks a 
change in the EPA’s approach to these 
provisions. The commenters alleged that 
this SIP call action is not mandated by 
judicial precedent, and therefore the 
SNPR simply reflected a ‘‘policy 
change’’ by the EPA. The commenters 
argued that, while the EPA is permitted 
to change its policy or interpretation of 
the law, this specific change is arbitrary 
and capricious and forces unreasonably 
difficult and burdensome requirements 
on states and sources. The commenters 
asserted that the EPA failed to explain 
adequately this change in policy or to 
document reasons for the change in the 
administrative record. Some 
commenters further alleged that the EPA 
does not have authority to impose its 
policy preferences on states. 



Response: The EPA disagrees that the 
basis for this SIP call action is a change 
of ‘‘policy’’ as alleged by the 
commenters. The EPA’s guidance to 
states concerning the proper treatment 
of excess emissions during SSM events 
in SIP provisions is provided in the 
SSM Policy, but this guidance reflects 
the Agency’s interpretation of statutory 
requirements. As explained in detail in 
the SNPR and in this document, the 
EPA is changing its interpretation of the 
CAA with respect to affirmative 
defenses in SIP provisions based on the 
logic of the court in NRDC v. EPA. 
Further, as acknowledged by 
commenters, the EPA is permitted to 
change its interpretation of the statute 
provided that it clearly explains the 
basis for the change. The EPA clearly 
explained the basis for the changed 
interpretation in the SNPR based on its 
analysis of the legal rationale respecting 
sections 113 and 304 in the NRDC v. 
EPA decision. 



18. Comments that emissions during 
malfunction periods are not ‘‘excess’’ or 
‘‘violations’’ but rather are part of the 
established SIP emission limitations. 



Comment: Commenters cited the 
EPA’s brief filed in the Fifth Circuit 
Luminant Generation v. EPA case in 



support of an argument that states are 
not required to attach a penalty or any 
certain amount of penalty to a violation 
of a SIP emission limitation. The 
commenters noted that in the brief, the 
EPA stated that under section 110 of the 
CAA, states are authorized ‘‘to 
determine what constitutes a violation, 
and to distinguish both quantitatively 
and qualitatively between different 
types of violations.’’ Further, the 
commenter noted, the EPA argued in the 
brief that because the violation is 
defined by the state, an affirmative 
defense does not impinge on the court’s 
jurisdiction. The commenters contended 
that nothing has changed since the brief 
was filed to justify a change in 
interpretation of the CAA and that the 
EPA failed to explain why its prior 
interpretation is no longer correct. 



Other commenters claimed that the 
EPA takes the position that affirmative 
defenses in SIP provisions conflict with 
the court’s jurisdiction over 
enforcement actions and stated that this 
position is flawed because enforcement 
is limited to violations as defined in the 
context of the SIP. The commenters 
asserted that section 304 does not apply 
when there is no SIP requirement being 
violated and that the state has the 
authority to define what constitutes 
such a violation. Similarly, commenters 
argued that an affirmative defense 
provision may provide that emissions 
will not be ‘‘violations’’ if criteria are 
met and that it therefore does not 
interfere with a court’s ability to 
determine appropriate penalty amounts 
under section 113. The commenters 
contended that, because the state has 
the authority to define what constitutes 
a violation, SIP provisions that include 
an affirmative defense do not infringe 
on a court’s authority to penalize a 
source because the CAA does not 
provide a court with jurisdiction to 
impose remedies in the absence of 
liability. 



Response: The EPA explained in 
detail the rationale for its change in 
interpretation of the CAA regarding 
affirmative defenses in the SNPR. The 
EPA acknowledges that in the Luminant 
Generation v. EPA case, the Agency 
argued that states are authorized to 
determine what constitutes a violation 
and to distinguish between different 
types of violations. As the EPA 
explained in the SNPR, the court in 
Luminant Generation v. EPA held that 
the Agency’s interpretation of the CAA 
to permit affirmative defenses 
applicable to malfunctions at that time 
was a ‘‘permissible interpretation of 
section [113], warranting deference.’’ 
The same court also upheld the EPA’s 
interpretation of the CAA to preclude 



affirmative defenses for planned events 
on the same basis that it was a 
reasonable interpretation of the CAA. 
However, the EPA has reevaluated this 
interpretation of the CAA requirements 
in light of the more recent NRDC v. EPA 
decision, and the Agency now believes 
that its prior interpretation of the CAA 
with respect to the approvability of 
affirmative defense provisions in SIPs is 
no longer the best reading of the statute. 
Thus, the Agency’s view now is that a 
‘‘violation’’ cannot be defined in a 
manner that interferes with the court’s 
role in assessing remedies. It is 
irrelevant that the EPA had argued for 
a different interpretation in the past as 
the Agency now believes that the court’s 
analysis in NRDC v. EPA is the better 
reading of the provisions of the statute 
concerning affirmative defenses. The 
EPA has authority to revise its prior 
interpretation of the CAA when further 
consideration indicates to the Agency 
that its prior interpretation of the statute 
is incorrect. The EPA fully explained 
the basis for this change in its 
interpretation of the CAA in the SNPR. 



The EPA agrees that in some cases, 
affirmative defense provisions at issue 
in this SIP call action are structured as 
a complete defense to any liability, not 
merely a defense to monetary penalties. 
The EPA has also determined that 
affirmative defense provisions of this 
type are substantially inadequate to 
meet CAA requirements. Although such 
affirmative defenses may not present the 
same concerns as affirmative defenses 
applicable only to penalties, such 
affirmative defenses may create a 
different concern because they in effect 
provide a conditional exemption from 
otherwise applicable emission 
limitations. If there is no ‘‘violation’’ 
when the criteria of such an ‘‘affirmative 
defense’’ are met and no legitimate 
alternative emission limitation applies 
during that event, then such an 
affirmative defense in effect operates to 
create a conditional exemption from 
applicable emission limitations. This 
form of ‘‘affirmative defense’’ provision 
therefore runs afoul of different CAA 
requirements for SIP provisions. Under 
section 302(k) of the CAA, emissions 
standards or limitations must be 
continuous and cannot include SSM 
exemptions, automatic or otherwise. 
Regardless of whether the commenters 
believe that this form of ‘‘affirmative 
defense’’ should be allowed, the EPA 
believes that provisions of this form are 
inconsistent with the decision of the 
court in Sierra Club v. Johnson.59 In that 
case, the court held that emission 
limitations under the CAA must impose 
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60 See CAA section 110(a)(2)(A). 



continuous controls and cannot include 
exemptions for emissions during SSM 
events. The EPA concludes that making 
the exemptions from emission 
limitations conditional does not alter 
the fact that once exercised they are 
illegal exemptions. 



19. Comments that the definition of 
‘‘emission limitation’’ in CAA section 
302(k) does not support this SIP call 
action. 



Comment: Several commenters noted 
that while the EPA depends on the 
definition of ‘‘emission limitation’’ in 
the CAA section 302(k) for this action, 
that CAA provision does not support 
this SIP call action, including that the 
CAA does not require that SIPs contain 
continuous emissions standards in the 
form asserted by the EPA. The 
commenters alleged that the definition 
in the CAA and supporting materials 
interpreting that definition do not 
support the EPA’s requiring one 
emission limitation to apply in all 
circumstances at all times. Some 
commenters further alleged that states 
subject to the EPA’s SIP call action have 
implementation plans that provide 
emission limitations that apply 
continuously through a combination of 
numerical emission limitations, the 
general duty to minimize emissions and 
the affirmative defense criteria for 
excess emissions during malfunctions. 



Several commenters questioned why, 
even if the challenged affirmative 
defense provisions do not qualify as 
‘‘emission limitations’’ or ‘‘emissions 
standards’’ under the first part of the 
definition, they are not approvable as 
‘‘design, equipment, work practice or 
operational standards’’ promulgated 
under the second part of the definition. 
Some commenters argued that, to the 
extent that affirmative defense 
provisions in SIPs do not satisfy the 
definition of ‘‘emission limitation,’’ they 
would still be approvable elements of a 
SIP as ‘‘other control measures, means, 
or techniques’’ allowed under CAA 
section 110(a)(2). Further, some 
commenters believe that the legislative 
history cited in the SNPR does not 
support the EPA’s position but rather is 
only intended to preclude the use of 
dispersion techniques, such as 
intermittent controls. 



One commenter stated that the 
Portland Cement NESHAP, at issue in 
the NRDC v. EPA decision, was 
classified by statute as an ‘‘emissions 
standard,’’ a term defined by the CAA 
and defined as applying ‘‘on a 
continuous basis.’’ The commenter 
stated that SIP provisions involve more 
than ‘‘emissions standards’’ and need 



not be ‘‘emissions standards.’’ 60 Thus, 
according to the commenter, the NRDC 
v. EPA decision does not apply to SIP 
rules. 



Response: The commenters alleged 
that the EPA’s interpretation of the CAA 
section 302(k) definition of ‘‘emission 
limitation’’ in this action was 
inappropriate and that section 302(k) 
does not support this SIP call action. 
The EPA notes that it is not the 
Agency’s position that all emission 
limitations in SIP provisions must be set 
at the same numerical level for all 
modes of source operation or even that 
they must be expressed numerically at 
all. To the contrary, the EPA intended 
in the February 2013 proposal and the 
SNPR to indicate that states may elect 
to create emission limitations that 
include alternative emission limitations, 
including specific technological 
controls or work practices, that apply 
during certain modes of source 
operation such as startup and 
shutdown. However, this comment is 
not relevant to the issue of affirmative 
defense provisions in SIPs. It is not for 
the reason that affirmative defense 
provisions do not meet the definition of 
an ‘‘emission limitation’’ in section 
302(k) that the EPA is promulgating this 
SIP call action for affirmative defense 
provisions. The EPA has concluded that 
affirmative defense provisions are 
substantially inadequate to meet CAA 
requirements concerning enforcement, 
in particular the requirements of section 
113 and section 304. 



As to commenters’ argument that 
affirmative defense provisions can be 
appropriately considered to be ‘‘design, 
equipment, work practice or operational 
standards’’ under CAA section 302(k), 
the critical aspect of an emission 
limitation in general is that it be a 
‘‘requirement . . . which limits the 
quantity, rate, or concentration of 
emissions of air pollutants on a 
continuous basis . . . .’’ These 
provisions operate to excuse sources 
from liability for emissions under 
certain conditions, not to limit the 
emissions in question. The affirmative 
defense provisions at issue in this final 
action do not themselves, or in 
combination with other components of 
the emission limitation, limit the 
quantity, rate or concentration of air 
pollutants on a continuous basis. These 
affirmative defense provisions, 
therefore, do not themselves meet the 
statutory definition of an emission 
limitation under section 302(k). 



The EPA notes that the definition of 
‘‘emission limitation’’ in section 302(k) 
is relevant, however, with respect to 



those affirmative defense provisions that 
commenters claim are merely a means 
to define what constitutes a ‘‘violation’’ 
of an applicable SIP emission limitation. 
As previously explained, the EPA 
believes that an ‘‘affirmative defense’’ 
structured in such a fashion is deficient 
because it in effect creates a conditional 
exemption from the SIP emission 
limitations. By creating such 
exemptions, conditional or otherwise, 
an affirmative defense of this type 
would render the emission limitations 
less than continuous. 



The EPA disagrees with commenters’ 
remaining points because the EPA’s 
position on what appropriately qualifies 
as an emission limitation is consistent 
with the CAA, relevant legislative 
history and case law. These issues are 
addressed in more detail in sections 
VII.A.3.i through 3.j of this document. 



20. Comments that the EPA has failed 
to show that state SIPs are substantially 
inadequate, as is required to promulgate 
a SIP call. 



Comment: Several commenters noted 
that before the EPA can issue a SIP call 
under section 110(k)(5) with respect to 
affirmative defense provisions, the EPA 
must determine that a SIP provision is 
‘‘substantially inadequate to attain or 
maintain the relevant [NAAQS], to 
mitigate adequately the interstate 
pollutant transport described in section 
7506a of this title or section 7511c of 
this title, or to otherwise comply with 
any requirement of this chapter.’’ The 
commenters further stated that Congress 
employed a high bar in the language of 
CAA section 110(k)(5) in requiring the 
EPA to find ‘‘substantial’’ inadequacies, 
as opposed to other CAA provisions that 
permit the Agency to act based on 
‘‘discretion’’ or when it ‘‘may be 
appropriate.’’ The commenters alleged 
that the EPA has not demonstrated a 
‘‘substantial inadequacy’’ with respect 
to the affirmative defense provisions at 
issue in the SNPR, as required to issue 
a SIP call. 



Some commenters also argued that 
the EPA has failed in its SNPR to define 
or interpret ‘‘substantially inadequate’’ 
or provide any standards for assessing 
the adequacy of a SIP with respect to 
affirmative defense provisions. The 
commenters also alleged that, if the EPA 
is required to rely on data and evidence 
in evaluating SIP revisions, it follows 
that the EPA should produce at least the 
same level of data and evidence, if not 
more, to support a SIP call that is based 
on the more stringent substantial 
inadequacy standard of section 
110(k)(5). 



Response: The EPA disagrees with the 
commenters’ arguments that the Agency 
has failed to establish that the 
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61 See No. 10–60961, 2011 WL 710598 (5th Cir. 
Feb. 24, 2011). 



affirmative defense provisions identified 
in the SNPR are ‘‘substantially 
inadequate’’ as required by section 
110(k)(5). As explained in the SNPR and 
this action, the EPA has determined that 
affirmative defense provisions at issue 
in this action are substantially 
inadequate because they are 
inconsistent with applicable legal 
requirements of the CAA. The 
commenters raised similar arguments 
with respect to the EPA’s authority to 
issue a SIP call to address other forms 
of deficient SIP provisions, such as 
automatic or discretionary exemptions 
from emission limitations. The EPA 
responds to these broader arguments in 
sections VIII.D.46 through D.48 of this 
document. 



21. Comments that this action is not 
national in scope, and therefore the D.C. 
Circuit is not the sole venue for review 
of this action. 



Comment: Several commenters 
claimed that the EPA is incorrect in 
stating that this SIP call action is a 
single nationally applicable action and 
of nationwide scope or effect. The 
commenters alleged that review of all 
affected SIP provisions in a single action 
in the D.C. Circuit would 
inappropriately limit the scope of 
review by obscuring distinctions 
between the various states’ regulatory 
programs and practical concerns. The 
commenters asserted that none of the 
various state SIP provisions addressed 
in the SNPR were the same, and the 
EPA analyzed each separately and 
provided case-by-case justification for 
its proposed action as to each. Further, 
the commenters argued that although 
the EPA has packaged the SIP calls in 
one Federal Register document, any 
final action that the EPA takes with 
respect to a single state’s affirmative 
defense provision is only locally 
applicable and therefore should be 
reviewed in the individual circuits with 
jurisdiction over the affected state. One 
commenter further contended that, 
while the EPA’s revised SSM Policy 
may be of interest to states to which the 
SIP call does not directly apply, that 
does not make the action ‘‘nationally 
applicable.’’ 



The commenters acknowledged that 
the EPA cited Texas v. EPA in support 
of its assertion, but the commenters 
allege that the Fifth Circuit in that case 
never reached the issue of nationwide 
scope and effect.61 The commenters 
claimed that this SIP call action is 
distinct from the rule at issue in Texas 
v. EPA because this final action turns on 
the particulars of the SIP call action’s 



impact on each individual state’s SIP. 
One commenter also claimed that the 
EPA has failed to provide authority or 
a legal basis to support its determination 
that this rulemaking is of ‘‘nationwide 
scope or effect.’’ Such failure, according 
to the commenter, violated the 
requirements of section 307(d)(3) and 
did not allow for full and meaningful 
comment on this issue. 



One commenter alleged that the EPA 
has waived its challenge to venue for 
those circuits that have already weighed 
in regarding individual state SIP 
provisions at issue in this action, 
including Texas’s affirmative defense 
provisions. Another commenter claimed 
that the discussion over appropriate 
venue in the February 2013 proposal 
and SNPR presupposes that the EPA’s 
issuance of a revised SSM Policy is a 
‘‘final agency action’’ subject to judicial 
review under section 307(b)(1) but 
argued that the EPA has failed to 
determine that its issuance of the SSM 
Policy, in and of itself, constitutes ‘‘final 
agency action.’’ 



Response: The EPA disagrees with the 
commenters’ theories concerning the 
scope of the Agency’s action. These 
comments on the SNPR questioning the 
EPA’s determination of ‘‘nationwide 
scope and effect’’ for this action largely 
repeat similar comments on the 
February 2013 proposal. As with those 
prior comments, commenters on the 
SNPR made the basic argument that this 
action is not of nationwide scope and 
effect because the EPA is reviewing 
individual SIP provisions and directing 
states to correct their respective 
deficient SIP provisions. The EPA 
disagrees with commenters because, as 
explained in more detail in its response 
in section V.D.6 of this document, this 
rulemaking action applies the same 
‘‘process and standard’’ to numerous 
areas across the country. While it is 
correct that the SIP submissions that 
states make in response to this SIP call 
will be reviewed separately by the EPA 
and subsequently subject to potential 
judicial review in various circuits, the 
EPA’s legal interpretation of the CAA 
concerning permissible SIP provisions 
to address emissions during SSM events 
in this action is nationally applicable to 
all states subject to the SIP call. The 
EPA provided a full explanation of its 
basis for this determination of 
nationwide scope and effect in the 
February 2013 proposal and the SNPR. 



The EPA also disagrees with the 
argument that the Agency has waived 
venue regarding challenges to this SIP 
call action concerning the affirmative 
defense provisions in the Texas SIP. 
Evidently, the commenter believes that 
because a prior challenge to another 



EPA rulemaking concerning the 
affirmative defense provisions occurred 
in the Fifth Circuit, it necessarily 
follows that any other rulemaking 
related to such provisions can only 
occur in the Fifth Circuit. The EPA 
believes that this interpretation of its 
authority under section 307(b)(1) is 
simply incorrect. Under section 
307(b)(1), the EPA is explicitly 
authorized to make a determination that 
a specific rulemaking action is of 
‘‘nationwide scope and effect.’’ The 
statute does not specify the 
considerations that the EPA is to take 
into account when making such a 
determination, let alone provide that the 
Agency cannot invoke this because 
some aspect of the rulemaking at issue 
might previously have been addressed 
in one or more other circuit courts. To 
the contrary, the EPA believes that 
section 307(b)(1) explicitly provides 
authority for the Agency to determine 
that a given rulemaking should be 
reviewed in the D.C. Circuit in 
situations such as those presented in 
this action that affects important 
questions of statutory interpretation that 
affect states nationwide. 



The EPA likewise disagrees with the 
argument that its action is not a final 
agency action. Within this action, the 
EPA is taking final agency action to 
respond to the Petition, updating its 
interpretations of the CAA in the SSM 
Policy and applying its interpretations 
of the CAA in the SSM Policy to specific 
SIP provisions in the SIPs of many 
states. The EPA is conducting this 
action through notice-and-comment 
rulemaking to assure full consideration 
of the issues. As stated elsewhere in this 
document, the revised SSM Policy is a 
nonbinding policy statement that does 
not, in and of itself, constitute ‘‘final’’ 
action. However, the EPA is taking 
‘‘final’’ action by responding to the 
Petition and issuing the resulting SIP 
call action. To the extent that 
interpretations expressed in the revised 
SSM Policy are also relied on to support 
this ‘‘final’’ action, then the EPA’s 
interpretations of the CAA requirements 
for SIP provisions applicable to 
emissions during SSM events are part of 
the final agency action and are subject 
to judicial review. To the extent the 
commenters are otherwise arguing that 
the issuance of the updated SSM Policy 
in and of itself is not final agency action 
subject to judicial review under the 
CAA, the EPA agrees with this assertion. 
The EPA notes that the commenters are 
at liberty to adopt this position and 
waive their opportunity to challenge the 
SSM Policy because they do not 
consider it final agency action. 
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22. Comments that the EPA should 
clarify that SIPs can include work 
practice standards or general-duty 
clauses to apply during malfunction 
periods in place of affirmative defense 
provisions. 



Comment: Several commenters stated 
that the EPA should announce in this 
final action that in lieu of affirmative 
defenses, states may elect to revise their 
SIP provisions to include work practice 
standards or general-duty clauses that 
are modeled on existing affirmative 
defense provisions and that would 
apply during malfunctions. Most of 
these commenters advocated that the 
EPA’s previously recommended criteria 
for an ‘‘affirmative defense’’ for 
malfunctions should simply be changed 
into criteria for a ‘‘work practice’’ 
provision instead. One commenter made 
the same suggestion but also advocated 
that the EPA eliminate six of the nine 
criteria and rephrase the remaining 
criteria, in order to ‘‘improve the 
standards, reduce uncertainty, and 
reduce wasteful litigation.’’ This 
commenter advocated that the EPA also 
redefine the term ‘‘malfunction’’ to 
much more broadly mean any ‘‘sudden 
and unavoidable breakdown of process 
or control equipment.’’ Specifically, the 
commenter advocated, the EPA should 
no longer recommend that a 
malfunction be defined as an event that: 
(i) Was caused by a sudden, infrequent 
and unavoidable failure of air pollution 
control equipment, process equipment 
or a process to operate in a normal or 
usual manner; (ii) could not have been 
prevented through careful planning, 
proper design or better operation and 
maintenance practices; (iii) did not stem 
from any activity or event that could 
have been foreseen and avoided or 
planned for; and (iv) was not part of a 
recurring pattern indicative of 
inadequate design, operation or 
maintenance. By changing the 
‘‘affirmative defense’’ provisions for 
malfunctions into ‘‘work practice’’ or 
‘‘general duty’’ provisions for 
malfunctions, the commenters argued, 
the revised provisions would be 
consistent with CAA requirements. 
Under this approach, the commenters 
asserted that compliance with these new 
requirements would mean that any 
emissions during a malfunction event 
could not be considered ‘‘excess’’ or 
result in any violation if the source had 
complied with the ‘‘work practice’’ 
criteria. 



Response: As an initial matter, the 
EPA has not established a regulatory 
definition of ‘‘malfunction’’ that is 
binding on states when developing SIPs. 
States have the flexibility in their SIPs 
to define that term. Thus, the EPA is not 



addressing here the comments 
requesting that EPA ‘‘redefine’’ the 
definition of malfunction. 



Regarding the more general concern of 
the commenters, that states be allowed 
to establish an alternative emission 
limitation in the form of a work practice 
standard that applies during 
malfunctions, the EPA notes two points. 
First, the CAA does not preclude that 
emissions during malfunctions could be 
addressed by an alternative emission 
limitation. The EPA’s general position 
in the context of standards under 
sections 111, 112 and 129 is that: (i) The 
applicable emission limitation applies 
at all times including during 
malfunctions; (ii) the CAA does not 
require the EPA to take into account 
emissions that occur during periods of 
malfunction when setting such 
standards; and (iii) accounting for 
malfunctions would be difficult, if not 
impossible, given the myriad types of 
malfunctions that can occur across all 
sources in a source category and given 
the difficulties associated with 
predicting or accounting for the 
frequency, degree and duration of 
various malfunctions that might occur. 
Although the EPA has not, to date, 
found it practicable to develop emission 
standards that apply during periods of 
malfunction in place of an otherwise 
applicable emission limitation, this does 
not preclude the possibility that a state 
may determine that it can do so for all 
or some set of malfunctions. Second, 
states are not bound to establish any 
specific definition of ‘‘malfunction’’ in 
their SIPs. Thus, it is difficult to judge 
at this time whether any particular 
alternative emission limitation in a SIP 
for malfunctions, including any specific 
work practice requirements in place of 
an otherwise applicable emission 
limitation, would be approvable. 



With regard to the specific comment 
that the affirmative defense criteria 
could be converted into a work practice 
requirement to apply during 
malfunctions in place of an otherwise 
applicable emission limitation, the EPA 
is unsure at this time whether the 
criteria previously recommended for an 
affirmative defense provision would 
serve to meet the obligation to develop 
an appropriate alternative emission 
limitation. Existing affirmative defense 
criteria (which include, among other 
things, making repairs expeditiously, 
taking all possible steps to minimize 
emissions and operating in a manner 
consistent with good practices for 
minimizing emissions) were developed 
in the context of helping to determine 
whether a source should be excused 
from monetary penalties for violations 
of CAA requirements and were not 



developed in the context of establishing 
an enforceable alternative emission 
limitation under the Act. The EPA 
would need to consider this approach in 
the context of a specific SIP regulation 
for a specific type of source and 
emission control system. 



Finally, the EPA notes that any 
emission limitation, including an 
alternative emission limitation, that 
applies during a malfunction must meet 
the applicable stringency requirements 
for that type of SIP provision (e.g., 
would need to meet RACT for sources 
subject to the RACT requirement) and 
must be legally and practically 
enforceable. Thus, the SIP provision 
would need to: (i) Clearly define when 
the alternative emission limitation 
applied and the otherwise applicable 
emission limitation did not; (ii) clearly 
spell out the requirements of that 
standard; and (iii) include adequate 
monitoring, recordkeeping and 
reporting requirements in order to make 
it enforceable. In addition, the state 
would need to account for emissions 
attributable to these foreseen events in 
emissions inventories, modeling 
demonstrations and other regulatory 
contexts as appropriate. 



23. Comments that the EPA has failed 
to account adequately for the cost of this 
SIP call action and is therefore in 
violation of the Regulatory Flexibility 
Act, the Unfunded Mandates Reform 
Act and Administration policy. 



Comment: Two commenters argued 
that the SNPR lacks sufficient analysis 
of what this action will cost states, 
stationary sources and the public. The 
commenters allege that this absence of 
economic impact analysis is contrary to 
the Regulatory Flexibility Act, the 
Unfunded Mandates Reform Act and 
Administration policy. One of the 
commenters also noted that imposing 
substantial ‘‘unfunded mandates’’ on 
state regulatory agencies and forcing 
stationary sources to absorb additional 
costs should be evaluated carefully. 



Response: The EPA disagrees with the 
commenters’ allegation that the EPA has 
failed to comply with relevant statutes 
and Administration policy in 
accounting for the cost of the actions 
proposed in the SNPR. The EPA did in 
fact properly consider the costs imposed 
by this action. These issues are 
addressed in more detail in section 
V.D.7 of this document. 



24. Comments that states should not 
be required to eliminate affirmative 
defense provisions but rather should be 
allowed to revise them to be appropriate 
under CAA requirements. 



Comment: One state commenter 
claimed that it should be allowed to 
revise its existing affirmative defense 
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provisions rather than remove them. 
The commenter asserted that the state 
should be allowed to revise the 
provision to make clear that it does not 
apply to private enforcement actions 
under CAA section 304(a), which was 
the only issue specifically before the 
court in NRDC v. EPA. Relying on the 
court’s decision, the commenter claimed 
that the state should be allowed to 
revise the affirmative defense provisions 
to apply only in administrative 
enforcement proceedings. The 
commenter also argued that there may 
be other options for appropriately 
tailoring the state’s existing affirmative 
defense provisions rather than removing 
them from the SIP. 



Response: The EPA agrees that the 
court in NRDC v. EPA did not directly 
address whether states have authority to 
create affirmative defense provisions 
that apply exclusively to state personnel 
in the context of state administrative 
enforcement actions. Statements by the 
court concerning the EPA’s own 
authority in the context of 
administrative enforcement, however, 
indicate that the court did not intend to 
foreclose the Agency from exercising its 
own enforcement discretion with 
respect to remedies in federal 
administrative enforcement actions. 
However, the EPA has reevaluated its 
interpretation of CAA requirements in 
light of the court’s decision in NRDC v. 
EPA and the EPA now interprets the 
CAA to preclude state SIP provisions 
creating affirmative defenses that 
sources could assert in the context of 
judicial enforcement in federal court, 
whether initiated by states, the EPA, or 
other parties pursuant to section 304. 



The EPA agrees that states may elect 
to revise their existing deficient 
affirmative defense provisions to make 
them ‘‘enforcement discretion’’-type 
provisions that apply only in the 
context of administrative enforcement 
by the state. Such revised provisions 
would need to be unequivocally clear 
that they do not provide an affirmative 
defense that sources can raise in a 
judicial enforcement context or against 
any party other than the state. Moreover, 
such provisions would have to make 
clear that the assertion of an affirmative 
defense by the source in a state 
administrative enforcement context has 
no bearing on the additional remedies 
that the EPA or other parties may seek 
for the same violation in federal 
administrative enforcement proceedings 
or judicial proceedings. 



In this action, the EPA is not 
determining whether any such revisions 
would meet applicable CAA 
requirements. The EPA would need to 
consider the precise wording of any 



such revised provisions in evaluating 
whether the state has adequate 
enforcement authority to meet the 
requirements of section 110(a)(2)(C) and 
also whether application of such a 
provision in a state administrative 
proceeding could interfere with the 
ability of a citizen or the EPA to bring 
a federal enforcement action. 



25. Comments that states’ ability to 
use enforcement discretion is not an 
adequate replacement for affirmative 
defense provisions. 



Comment: Several commenters argued 
that exercise of enforcement discretion 
is not an adequate substitute for an 
affirmative defense, particularly where 
the emissions at issue resulted from an 
inevitable and unavoidable malfunction. 
In any individual case, the commenters 
were concerned that even if a state 
elects not to enforce against a violation, 
the EPA or others might elect to bring 
an enforcement action. One commenter 
contended that it is inappropriate for 
the EPA to encourage states to use 
enforcement discretion instead of 
encouraging them to create alternative 
emission limitations to replace 
affirmative defenses in SIP provisions. 
The commenters also alleged that 
reliance on judicial discretion to 
determine the appropriateness of 
penalties is similarly inadequate. 



The commenters contended that, 
although it is reasonable for a state to 
exercise enforcement discretion under 
circumstances when an emission 
limitation cannot be met, it is not 
reasonable to adopt SIP provisions with 
emission limitations that put some 
sources in the position of ‘‘repeated 
noncompliance.’’ 



Response: These comments 
addressing whether an enforcement 
discretion approach is sufficient are 
similar to comments received on the 
February 2013 proposal to which the 
EPA responds in section VII.A.3.p of 
this document. Through this SIP call, 
the EPA is not requiring states to rely on 
enforcement discretion in place of 
achievable SIP emission limitations. 
Rather, the EPA is requiring states to 
ensure that emission limitations are 
consistent with the definition of that 
term in section 302(k), and specifically 
that emission standards provide for 
continuous compliance. If emission 
limitations that apply during routine 
operations cannot be met by a source 
during periods of startup or shutdown, 
states have authority to establish 
alternative emission standards. The EPA 
disagrees that an affirmative defense for 
penalties for excess emissions for 
periods of malfunctions is an adequate 
substitute for an enforceable continuous 
emission limitation and concludes that 



such an approach is inconsistent with 
the CAA as interpreted by the court in 
NRDC, as explained in the SNPR. 



The EPA also disagrees that 
affirmative defense provisions would 
have been appropriate to address the 
‘‘repeated noncompliance’’ concerns of 
the commenters. The EPA’s prior 
interpretation of the CAA was that states 
could create narrowly tailored 
affirmative defense provisions 
applicable to malfunctions. However, to 
the extent that there are malfunctions 
that put a source in the position of 
‘‘repeated noncompliance,’’ the form of 
affirmative defense that the EPA 
previously believed was consistent with 
the CAA would not have provided relief 
because several of the criteria could not 
be met. Specifically, the EPA believes 
repeated noncompliance is typically a 
result of inadequate design, is part of a 
‘‘recurring pattern,’’ and thus likely 
could have been ‘‘foreseen and 
avoided.’’ In short, an affirmative 
defense would not have been 
appropriate for such a source. 



26. Comments that the EPA should 
establish specific rules to govern how 
states set alternative limitations that 
apply in lieu of affirmative defense 
provisions. 



Comment: Commenters urged the EPA 
to clarify in this final action that states 
may establish alternative emission 
limitations applicable to startup and 
shutdown only if the source meets all 
applicable CAA requirements, including 
but not limited to BACT/LAER, and the 
state also demonstrates through 
modeling that potential worst-case 
emissions from startup and shutdown 
would not interfere with attainment and 
reasonable further progress. Other 
commenters stated that any changes to 
SIP emission limitations must be made 
as part of a SIP revision process, which 
would include a demonstration that 
higher levels of emissions during 
startup and/or shutdown would not lead 
to violations of the NAAQS or PSD 
increments. 



Commenters also argued that any 
such alternative emission limitation 
should ‘‘sunset’’ each time the EPA 
promulgates a new NAAQS and that the 
Agency should require the state to 
demonstrate again that an alternative 
emission limitation applicable during 
startup and/or shutdown does not 
interfere with attainment or other 
applicable requirements of the CAA for 
the revised NAAQS. In support of their 
arguments that the EPA should impose 
specific requirements of this type, the 
commenters indicated that a state has 
issued permits for sources that establish 
particulate matter (PM) emission 
limitations less stringent than existing 
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permit terms and without requiring a 
BACT/LAER/ambient impacts analysis 
and has done so without public notice 
and comment. Commenters urged the 
EPA to require states to follow public 
notice-and-comment processes before 
issuing any permits for sources with 
alternative limitations less stringent 
than those imposed by the SIP and 
claimed such process is required under 
the CAA. 



In addition, some commenters stated 
that if the EPA allows states to set ‘‘new, 
higher, or alternate limits’’ applicable 
during startup and shutdown, the EPA 
should set clear parameters. According 
to commenters, the EPA at a minimum 
should require, for emissions that have 
not previously been authorized or 
considered part of a source’s potential to 
emit, that: (i) Limitations must meet 
BACT/LAER; (ii) there should be clear, 
enforceable rules for when alternate 
limitations apply; (iii) there should be a 
demonstration that worst-case emissions 
will not cause or contribute to a 
violation of the NAAQS or PSD 
increments; and (iv) proposed 
limitations should be subject to public 
notice and comment and judicial 
review. The commenter pointed to a 
letter from the EPA to Texas in which, 
the commenter claims, the Agency 
indicated that these parameters must be 
met. 



A commenter stated that the EPA 
should unequivocally state in this final 
action that: (i) All potential to emit 
emissions, including quantifiable 
emissions associated with startup and 
shutdown, must be included in federal 
applicability determinations and air 
quality permit reviews; (ii) 
authorization of these emissions must 
include technology reviews and impacts 
analyses; and (iii) the above 
requirements must be included in the 
permit that authorizes routine emissions 
from the applicable units and must be 
subject to public notice, comment and 
judicial review. 



A commenter recognized that there 
may be a variety of ways in which states 
can authorize different limits to apply 
during startup and shutdown but argued 
that, no matter the method chosen, the 
emissions need to be fully accounted for 
by the state in the relevant SIP, 
including a demonstration that the 
additional emissions authorized during 
startup and shutdown will not violate 
any NAAQS. 



Response: The EPA understands the 
concerns raised by the commenters but 
does not agree that further regulatory 
action such as issuance of regulatory 
text is necessary at this time. Through 
this action, the EPA is providing 
comprehensive guidance to states 



concerning issues related to the proper 
treatment of emissions during SSM 
events in SIP provisions. For example, 
the EPA is addressing the concern 
raised by commenters that states will 
need to ensure that any SIP revisions in 
response to this SIP call will meet 
applicable CAA requirements. Under 
section 110(k)(3), the EPA has authority 
to approve SIP revisions only if they 
comply with CAA requirements. 
Moreover, under section 110(l), the EPA 
cannot approve SIP revisions if they 
would ‘‘interfere with any applicable 
requirement concerning attainment and 
reasonable further progress . . . or any 
other applicable requirement’’ of the 
CAA. The EPA believes that both states 
and the Agency can address these issues 
in SIP rulemakings without the need for 
any additional federal regulations as 
suggested by the commenters. 



The EPA agrees with the concerns 
raised by the commenters regarding 
instances where a state has issued 
source permits that impose less 
stringent emission limitations than 
otherwise established in the SIP. Using 
a permitting process to create 
exemptions from emission limitations in 
SIP emission limitations applicable to 
the source is tantamount to revising the 
SIP without meeting the procedural and 
substantive requirements for a SIP 
revision. The Agency’s views on this 
issue are described in more detail in 
section VII.C.3.e of this document. 



The EPA does not agree with the 
comment that suggests ‘‘worst-case 
modeling’’ would always be needed to 
show that a SIP revision establishing 
alternative emission limitations for 
startup and shutdown would not 
interfere with attainment or reasonable 
further progress. The nature of the 
technical demonstration needed under 
section 110(l) to support approval of a 
SIP revision depends on the facts and 
circumstances of the SIP revision at 
issue. The EPA will evaluate SIP 
submissions that create alternative 
emission limitations applicable to 
certain modes of operation such as 
startup and shutdown carefully and will 
work with the states to assure that any 
such limitations are consistent with 
applicable CAA requirements. Under 
certain circumstances, there may be 
alternative emission limitations that 
necessitate a modeling of worst-case 
scenarios, but those will be determined 
on a case-by-case basis. 



The EPA also does not agree that 
existing SIP provisions with alternative 
emission limitations should 
automatically ‘‘sunset’’ upon 
promulgation of a new or revised 
NAAQS. Such a process could result in 
gaps in the state’s regulatory structure 



that could lead to backsliding. When the 
EPA promulgates new or revised 
NAAQS, it has historically issued rules 
or guidance to states concerning how to 
address the transition to the new 
NAAQS. In this process, the EPA 
typically addresses how states should 
reexamine existing SIP emission 
limitations to determine whether they 
should be revised. With respect to 
technology-based rules, the EPA has 
typically taken the position that states 
need not adopt new SIP emission 
limitations for sources where the state 
can demonstrate that existing SIP 
provisions still meet the relevant 
statutory obligations. For example, the 
EPA believes that states can establish 
that existing SIP provisions still 
represent RACT for a specific source or 
source category for a revised NAAQS. In 
making this determination, states would 
need to review the entire emission 
limitation, including any alternative 
numerical limitations, control 
technologies or work practices that 
apply during modes of operation such 
as startup and shutdown, and ensure 
that all components of the SIP emission 
limitation meet all applicable CAA 
requirements. 



27. Comments that the EPA should 
closely monitor states’ SIP revisions in 
response to this SIP call. 



Comment: Commenters urged the EPA 
to monitor states’ efforts to revise SIPs 
in response to the SIP call closely in 
order to assure that the revisions meet 
all applicable requirements. The 
commenters indicated concern that 
states and industry may weaken 
emission limitations through this 
process. The commenter alleged that 
one state has issued permits for sources 
with emission limitations applicable 
during SSM events that are less 
stringent than the emission limitations 
approved in the SIP. Furthermore, the 
commenter alleged, the state issued 
these permits without public notice and 
comment. As support for this 
contention, the commenter detailed the 
differences between the requirements of 
a permit issued for a source and the 
requirements in the SIP. The commenter 
also claimed that the state has issued 
permits for other facilities similar to the 
one it described in detail in the 
comments. 



Response: The EPA understands the 
concerns expressed by the commenter 
that SIP revisions made in response to 
this SIP call need to be consistent with 
CAA requirements. As explained in this 
document, the states and the EPA will 
work to assure that the SIP revisions 
will meet applicable legal requirements. 
The EPA will evaluate these SIP 
submissions consistent with its 
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62 See 538 U.S. 408, 417 (2003). 



63 See 666 F.3d at 1192–93 (‘‘EPA acknowledges 
that violations are likely inevitable, but relies on the 
provision of an affirmative defense to compensate 
for infeasibility problems.’’). 



obligations under sections 110(k)(3), 
110(l) and 193 and under any other 
substantive provisions of the CAA 
applicable to specific SIP submissions. 



To the extent that the commenters are 
concerned about whether the SIP 
revisions meet applicable requirements, 
they will have the opportunity to 
participate in the development of those 
revisions. States must submit SIP 
revisions following an opportunity for 
comment at the state level. 
Additionally, the EPA acts on SIP 
submissions through its own notice- 
and-comment process. As part of these 
administrative processes, both the state 
and the EPA will need to evaluate 
whether the proposed revision to the 
SIP meets applicable CAA requirements. 
In the context of those future 
rulemaking actions, the public will have 
a chance to review the substance of the 
specific SIP revisions in response to this 
SIP call, as well as the state’s and the 
EPA’s analysis of the SIP submissions 
for compliance with the CAA. 



28. Comments that the EPA does not 
have authority to take this action 
without Congressional authorization. 



Comment: A commenter contended 
that the EPA does not have the authority 
to write law and that the EPA should be 
required to seek changes to the 
applicable law through Congress, before 
eliminating affirmative defense and due 
process provisions from SIPs. 



Response: Through this action the 
EPA is not attempting to rewrite the 
CAA. Rather, the EPA is requiring states 
to revise specific SIP provisions to 
comply with the existing requirements 
of the CAA, as interpreted by the courts. 
As explained in detail in the SNPR and 
this document, the EPA has determined 
that affirmative defense provisions at 
issue in this action are inconsistent with 
the existing requirements of the CAA. 



29. Comments that affirmative defense 
provisions are needed to ensure sources’ 
Constitutional right to due process in 
the event of violations. 



Comment: A number of commenters 
argued that by requiring the removal of 
affirmative defense provisions from 
SIPs, the EPA is impinging on the 
Constitutional rights of sources that may 
have wanted to assert such affirmative 
defenses in an enforcement action. A 
commenter claimed that affirmative 
defense provisions are not ‘‘loop holes,’’ 
as alleged by the EPA, but instead are 
fundamental due process provisions 
which should be retained at all levels 
for the protection of the public. Another 
commenter cited State Farm Mut. Auto 
Ins. Co. v. Campbell, for the proposition 
that a monetary penalty that is ‘‘grossly 
excessive . . . constitutes an arbitrary 



deprivation of property.’’ 62 Other 
commenters claimed that excessive 
penalties constitute an arbitrary 
deprivation of property. The 
commenters asserted that a penalty is 
excessive where it applies severe 
punishment to an act that is 
unavoidable. 



Response: The commenters’ due 
process concerns suggest that without 
an affirmative defense provision, any 
penalty assessed for violation of a SIP 
would be per se ‘‘excessive’’ or 
‘‘arbitrary.’’ Though not expressly 
stated, some of these comments appear 
to suggest that the existing CAA 
enforcement provisions are facially 
unconstitutional. The EPA disagrees. 
The CAA does not mandate that any 
penalty is automatically assessed for a 
violation. Rather the CAA establishes a 
maximum civil penalty in section 113(b) 
but then expressly provides in section 
113(e) the criteria that the EPA or the 
courts (as appropriate in administrative 
or judicial enforcement) ‘‘shall take into 
consideration (in addition to other 
factors as justice may require).’’ These 
criteria explicitly include consideration 
of ‘‘good faith efforts to comply.’’ Thus, 
the CAA on its face does not mandate 
the imposition of any penalty 
automatically, much less one that is per 
se excessive. Notably, the commenters 
do not elaborate on how or why they 
believe the statutory penalty provisions 
of the CAA are facially unconstitutional, 
instead making generalized claims. 



To the extent that the commenters are 
raising an ‘‘as applied’’ claim of 
unconstitutionality, any such claim can 
be raised in the future in the context of 
a specific application of the statute in an 
enforcement action. Such was the case 
in the State Farm case cited by the 
commenters. In that case, a court had 
awarded punitive damages of $145 
million in addition to $1 million 
compensatory damages in an 
automobile liability case. A statutory 
penalty provision was not at issue in 
that case and thus there were no 
statutory criteria for the lower court to 
consider in determining the appropriate 
penalty amount. Rather, in its review of 
whether the punitive damage award was 
excessive, and thus violated due 
process, the Court looked at three 
factors it has instructed lower courts to 
consider in assessing punitive damages. 
Such would be the case with any claim 
that a CAA penalty violated due 
process, where a reviewing court would 
consider whether the court 
appropriately considered the relevant 
penalty factors in assessing a penalty 



claimed as unconstitutional ‘‘as 
applied.’’ 



30. Comments that the EPA’s action 
eliminating affirmative defense 
provisions from SIPs violates the Eighth 
Amendment of the Constitution. 



Comment: Several commenters 
asserted that relying on judicial 
discretion to determine the 
appropriateness of penalties is arguably 
unconstitutional under the Eighth 
Amendment’s prohibition on excessive 
fines and punishments by allowing 
potentially significant penalties that are 
disproportionate to the offense. The 
commenter stated that an affirmative 
defense provision ‘‘helps guard against 
infringement of the Eighth 
Amendment’s protections.’’ Other 
commenters argued that the U.S. 
Supreme Court has held that Eighth 
Amendment protections apply to 
government action in a civil context as 
well as in a criminal context. The 
commenters claimed that significant 
penalties are not proportional to an 
offense caused by unavoidable events, 
such as excess emissions during 
malfunction events. The commenters 
concluded that unless the EPA allows 
states to accommodate unavoidable 
emissions through changes to applicable 
emission limitations before affirmative 
defenses are removed, the EPA’s 
proposal would ‘‘run afoul of 
Constitutional limitations.’’ 



One commenter stated that an 
affirmative defense is the ‘‘minimum 
protection EPA or the state must 
provide to avoid infringing 
constitutional rights.’’ The commenter 
also argued that the EPA itself has relied 
on the existence of an affirmative 
defense to defend against a challenge to 
the achievability of an emission 
limitation in a FIP. To support this 
argument, the commenter quoted from 
the court’s opinion in Montana 
Sulphur.63 



Response: For the reasons provided 
above regarding commenters’ due 
process claims, the EPA also disagrees 
with their claims that eliminating 
affirmative defense provisions in SIPs 
would result in the penalty provisions 
of the CAA being facially in violation of 
the Eighth Amendment. Similarly, if a 
party believes that the penalties 
assessed in any civil enforcement action 
do violate the Eighth Amendment, they 
can raise a challenge that the specific 
SIP provision at issue ‘‘as applied’’ in 
that instance violates the U.S. 
Constitution. As with the commenters’ 
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due process arguments, the EPA 
believes that Congress has already 
adequately addressed their concerns 
about potential unfair punishment for 
violations by authorizing courts to 
consider a range of factors in 
determining what remedies to impose 
for a particular violation, including the 
explicit factors for consideration in 
imposition of civil penalties as well as 
other factors as justice may require. 



The EPA acknowledges that is has 
previously relied on affirmative defense 
provisions as a mechanism to mitigate 
penalties where a violation was beyond 
the control of the owner or operator. 
These actions, however, predated the 
court’s decision in NRDC v. EPA and the 
EPA has since revised its approach to 
affirmative defense provisions in its 
own rulemaking actions. In addition, 
the EPA believes that the penalty 
criteria in section 113(e) provide a 
similar function and the commenters do 
not explain why they believe these 
explicit statutory factors do not provide 
sufficient relief from the imposition of 
an allegedly unconstitutionally 
excessive penalty. 



31. Comments that the EPA should 
impose a deadline of 12 months for 
states to respond to this SIP call with 
respect to affirmative defense 
provisions. 



Comment: An environmental 
organization commented that the EPA 
should require affected states to make 
the required SIP revisions within 12 
months, rather than the 18 months 
proposed in the February 2013 proposal 
and the SNPR. The commenter claimed 
that communities near large sources 
have been suffering for decades and 
individuals are suffering adverse health 
effects because of the emissions from 
sources that are currently allowed by 
deficient SIP provisions. The 
commenter also stated that the EPA has 
recognized that excess emissions 
allowed by the SIP provisions subject to 
the SIP call are continuing to interfere 
with attainment and maintenance of the 
NAAQS and that this justifies imposing 
a shorter schedule for states to respond 
to the SIP call. 



Response: The EPA acknowledges the 
concerns expressed by the commenters 
and the importance of providing 
environmental protection. However, as 
explained in the February 2013 proposal 
and in section IV.D.14 of this document, 
the EPA believes that providing states 
with the full 18 months authorized by 
section 110(k)(5) is appropriate in this 
action. The EPA is taking into 
consideration that state rule 
development and the associated 
administrative processes can be 
complex and time-consuming. This is 



particularly true where states might 
elect to consider more substantial 
revision of a SIP emission limitation, 
rather than merely removal of the 
impermissible automatic or 
discretionary exemption or the 
impermissible affirmative defense 
provision. In addition, the EPA believes 
that providing states with the full 18 
months will be more likely to result in 
timely SIP submissions that will meet 
CAA requirements and provide the 
ultimate outcome that the commenters 
seek. Some states subject to the SIP call 
may be able to revise their deficient SIP 
provisions more quickly, and the EPA is 
committed to working with states to 
revise these provisions consistent with 
CAA requirements in a timely fashion. 
For these reasons, the EPA does not 
agree that it would be reasonable to 
provide less than the 18-month 
maximum period allowed under the 
CAA for states to submit SIP revisions 
in response to the SIP call. 



32. Comments that the EPA should 
encourage states to add reporting and 
notification provisions into their SIPs. 



Comment: A commenter urged the 
EPA to encourage states to make 
information about excess emissions 
events easily and quickly accessible to 
the public. The commenter claimed that 
it is unacceptable to make it difficult for 
members of the public to obtain 
information about potential harmful 
exposure to pollutants and that state 
‘‘open-record’’ request laws are 
inadequate, particularly when the 
public is not informed that an event 
occurred. The commenter also asserted 
that reporting provisions enhance 
compliance and cited to the Toxic 
Release Inventory program’s success in 
driving pollution reduction. The 
commenter argued that 
contemporaneous reporting of the 
conditions surrounding a violation, the 
cause and the measures taken to limit or 
prevent emissions ensure that 
stakeholders can respond in real time 
and also target enforcement efforts to 
violations where further action is 
warranted. As support for this approach, 
the commenter pointed to Jefferson 
County, Kentucky, as a local air quality 
control area that has already corrected 
problematic regulations in advance of 
this SIP call and also noted that the 
County included notification and 
reporting requirements, recognizing that 
they would reduce the burden on the 
government in trying to calculate the 
level of excess emissions and also help 
in responding to citizen inquiries about 
such events. 



Response: The EPA agrees with the 
commenter that reporting and 
notification provisions can ease the 



burden on government agencies by 
placing the burden on the entity that is 
in the best position to calculate the level 
of excess emissions and also provide 
other relevant information regarding 
such events. In addition, to make this 
information available to the public 
quickly allows for a timely response if 
there is any health concern. An 
increased level of communication 
between industry and residents also 
serves to build a better community 
relationship and partnership. The EPA 
also supports such requirements as 
components of SIP emission limitations 
because they facilitate effective 
compliance assurance. However, the 
EPA does not believe that the Agency 
should create a separate federal 
requirement addressing this issue 
beyond general CAA requirements at 
this time. 



33. Comments that this SIP call action 
concerning affirmative defense 
provisions is being taken pursuant to 
sue-and-settle tactics. 



Comment: One commenter alleged 
that the action proposed in the EPA’s 
SNPR has an ‘‘impermissible sue-and- 
settle genesis’’ and that the EPA is 
attempting to grant as much of Sierra 
Club’s petition as it can ‘‘regardless of 
the wisdom or permissibility of doing 
so.’’ 



Response: The EPA disagrees with the 
commenter’s allegation that the EPA’s 
proposed action in the SNPR is 
inappropriate because it is the result of 
‘‘sue-and-settle’’ actions. This is a 
rulemaking in which the EPA is taking 
action to respond to a petition for 
rulemaking, and it has undergone a full 
notice-and-comment rulemaking 
process as provided for in the CAA. 
This issue is addressed in more detail in 
section V.D.1 of this document. 



34. Comments that affirmative defense 
provisions do not alter or eliminate 
federal court jurisdiction and therefore 
do not violate CAA sections 113 or 304. 



Comment: Two commenters argued 
that SIP affirmative defense provisions 
do not in fact interfere with the rights 
of litigants to pursue enforcement 
consistent with their rights under the 
citizen suit provision of CAA section 
304, because plaintiffs have the right to 
bring a citizen suit despite the existence 
of affirmative defense provisions. One 
commenter cited at least four instances 
in the last few years in which 
environmental groups filed enforcement 
actions against sources in federal 
district court based on alleged emissions 
events for which the companies asserted 
affirmative defenses. The commenters 
stated that courts applied the affirmative 
defense provision criteria and the 
criteria of section 113(e) to determine 
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whether penalties were appropriate for 
alleged violations and did not dismiss 
plaintiffs’ claims for lack of jurisdiction. 
According to the commenters, 
affirmative defense provisions place 
additional burden on the sources, not 
plaintiffs, to demonstrate that the 
criteria of an affirmative defense are 
met. 



Response: The commenters argued 
that affirmative defense provisions are 
not inconsistent with the statutory 
requirements of section 304, because 
citizen groups still bring enforcement 
actions for events where companies may 
raise an affirmative defense. Even if this 
were so, the EPA disagrees with the 
commenters that this establishes that 
affirmative defense provisions are 
consistent with CAA requirements. The 
mere existence of enforcement actions 
does not negate the fact that affirmative 
defense provisions interfere with 
effective enforcement of SIP emission 
limitations according to CAA section 
304. More to the point, affirmative 
defense provisions purport to alter or 
eliminate the statutory jurisdiction of 
courts to determine liability or to 
impose remedies for violations, which 
makes the provisions inconsistent with 
the grant of authority in sections 113 
and 304. The court’s decision in NRDC 
v. EPA was not based on the question 
of whether plaintiffs could still try to 
bring an enforcement case for violations 
of the EPA regulation at issue; the case 
was decided on the grounds that the 
EPA when creating regulations has no 
authority to limit or eliminate the 
jurisdiction of the courts. As explained 
in the SNPR and this document, the 
EPA believes that the same principle 
applies to states when creating SIP 
provisions. 



35. Comments that this action may 
increase the chance of catastrophic 
failure at facilities. 



Comment: One commenter expressed 
a concern that eliminating affirmative 
defense provisions applicable to 
emissions during SSM events could 
increase the potential for environmental 
harm caused by catastrophic failure by 
outlawing and penalizing the emissions 
during SSM events that have previously 
been allowed or shielded from liability 
through affirmative defense provisions. 
As an example, the commenter argued 
that refineries and gas plants must be 
allowed to vent VOCs to the atmosphere 
on the rare occasion that there is an 
equipment malfunction that could 
otherwise cause an explosion that might 
destroy the plant and surrounding 
neighborhood. The commenter 
speculated that the threat of costly new 
fines inherent with the removal of 
affirmative defense provisions could 



cloud plant operators’ thinking when 
they make safety decisions. The 
commenter contended that allowing 
rare, safely controlled releases of 
emissions would invariably be better for 
both the natural and human 
environment than the damage from a 
catastrophic explosion. 



Response: Although the comment 
refers to SSM events generally, the only 
specific concern raised by the 
commenter concerning affirmative 
defense provisions is that if they are not 
allowed in SIPs, this may lead to an 
increase in malfunction-related 
catastrophic events. The EPA does not 
agree with the commenter’s view that 
removal of affirmative defense 
provisions may increase environmental 
harm related to catastrophic events. The 
EPA believes that it is unlikely the 
availability or unavailability of an 
affirmative defense will affect a 
responsible and competent source 
operator’s response to a risk of 
explosion. First, an explosion presents 
much more serious and more certain 
adverse economic consequences for the 
source than does the specter of a 
potential enforcement action for a CAA 
violation, especially because 
enforcement agencies and courts are 
likely to exercise leniency if the 
violation was the result of an 
unpreventable malfunction. Second, 
even if an affirmative defense were 
available, it is only used after initiation 
of an enforcement proceeding, and 
successful assertion of such a defense in 
an enforcement proceeding depends on 
meeting all affirmative defense criteria 
and is not guaranteed. The EPA does not 
believe that a responsible and 
competent source operator’s actions in 
an emergency situation would be 
influenced by speculation that if the 
source is subject to an enforcement 
action in the future, there may be a 
defense to penalties available. 



Moreover, as explained in detail in 
the SNPR and this document, the court’s 
decision in NRDC v. EPA held that 
section 113 and section 304 preclude 
EPA authority to create affirmative 
defense provisions in the Agency’s own 
regulations imposing emission 
limitations on sources, because such 
provisions purport to alter the 
jurisdiction of federal courts to assess 
liability and impose penalties for 
violations of those limits in private civil 
enforcement cases. The EPA believes 
that the reasoning of the court in that 
decision indicates that the states, like 
the EPA, have no authority in SIP 
provisions to alter the jurisdiction of 
federal courts to assess penalties for 
violations of CAA requirements through 
affirmative defense provisions. If states 



lack authority under the CAA to alter 
the jurisdiction of the federal courts 
through affirmative defense provisions 
in SIPs, then the EPA lacks authority to 
approve any such provision in a SIP. 
The EPA notes that the court in NRDC 
v. EPA did not indicate that the 
statutory provisions should be 
interpreted differently based on 
speculation that a given source operator 
might allow a catastrophic explosion 
because of the absence of an affirmative 
defense. 



36. Comments that the SNPR did not 
meet the procedural requirements of 
section 307(d) because the EPA failed to 
provide its legal interpretations or 
explain the data relied upon in this 
rulemaking. 



Comment: Commenters claimed that 
the EPA violated the procedural 
requirements of the CAA in the SNPR. 
The commenters asserted that the EPA 
designated this rulemaking a section 
307(d) action, and the commenters 
claimed that the EPA did not follow the 
procedures required in section 307(d). 
The commenters claimed that the EPA 
failed to provide a statement of basis 
and purpose that includes ‘‘the major 
legal interpretations and policy 
consideration underlying the proposed 
rule.’’ 



In particular, the commenters argued 
that the EPA did not provide required 
information with regard to its proposed 
SIP call concerning the affirmative 
defense provisions in the Texas SIP. 
Commenters claimed that the SNPR is 
deficient because it does not address: (i) 
Why the Fifth Circuit decision in 
Luminant Generation v. EPA does not 
control the present action; (ii) on what 
basis the EPA believes it may disregard 
the judgment in Luminant Generation v. 
EPA; (iii) why the DC Circuit decision, 
which does not address the Texas SIP, 
should take precedence over the 
Luminant Generation v. EPA decision; 
(iv) on what basis the EPA believes that 
the DC Circuit may reach a different 
result than the Fifth Circuit as to the 
affirmative defenses in the Texas SIP; 
and (v) the grounds for ‘‘acquiescing’’ to 
the DC Circuit decision in NRDC v. EPA, 
which specifically states that it does not 
apply to SIP revisions, and ignoring the 
relevant holding in the Fifth Circuit. 
Commenters cited several cases 
claiming that the DC Circuit has held 
that, unlike under the Administrative 
Procedure Act (APA), under CAA 
section 307(d) the EPA is required to 
give a detailed explanation of its 
reasoning and that commenters should 
not be required to ‘‘divine the agency’s 
unspoken thoughts.’’ 



Response: The EPA disagrees with the 
commenters’ premise. The EPA did 
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64 See, e.g., ‘‘National Emission Standards for 
Hazardous Air Pollutants Residual Risk and 
Technology Review for Flexible Polyurethane Foam 
Production; Final rule,’’ 79 FR 48073 (August 15, 
2014) (announcing decision not to finalize the 
proposed affirmative defense); ‘‘National Emission 
Standards for Hazardous Air Pollutants: Generic 
Maximum Achievable Control Technology 
Standards; and Manufacture of Amino/Phenolic 
Resins; Final rule,’’ 79 FR 60897 (October 8, 2014) 
(announcing decision not to finalize the proposed 
affirmative defense); ‘‘Oil and Natural Gas Sector: 
Reconsideration of Additional Provisions of New 
Source Performance Standards; Final rule,’’ 79 FR 
79017 (December 31, 2014) (removing affirmative 
defense from regulations); and ‘‘National Emission 
Standards for Hazardous Air Pollutants for Major 
Sources: Industrial, Commercial, and Institutional 
Boilers and Process Heaters; Proposed rule,’’ 80 FR 
3089 (January 21, 2015) (proposing to remove 
affirmative defense from regulations). 



discuss the Luminant Generation v. EPA 
decision in the SNPR and also 
explained in detail why it believes that 
the logic of the DC Circuit’s decision in 
NRDC v. EPA supports this SIP call 
action for affirmative defense 
provisions. Specifically, the EPA 
recognized that both the Fifth Circuit 
and the DC Circuit were evaluating the 
same fundamental question—whether 
section 113 and section 304 preclude 
the creation of affirmative defense 
provisions that alter or eliminate the 
jurisdiction of federal courts to 
determine liability and impose remedies 
for violations of CAA requirements in 
judicial enforcement actions. The EPA 
explained that, after reviewing the 
NRDC v. EPA decision and the 
Luminant Generation v. EPA decision, 
the Agency determined that its prior 
interpretation of the CAA, as advanced 
in both courts, is not the best reading of 
the statute. Indeed, it is significant that 
the Luminant court upheld the EPA’s 
approval of affirmative defense 
provisions for unplanned events (i.e., 
malfunctions) and the disapproval of 
affirmative defenses for planned events 
(i.e., startup, shutdown and 
maintenance) specifically because the 
court deferred to the Agency’s 
reasonable interpretation of ambiguous 
statutory provisions in the case at hand. 
In the SNPR, the EPA explained point 
by point why it now believes that the 
decision of the DC Circuit in NRDC v. 
EPA reflected the better reading of 
section 113 and section 304 and thus 
that the Agency no longer interprets the 
CAA to permit affirmative defenses in 
SIP provisions. Therefore, the EPA 
believes the Fifth Circuit could also take 
a different view of the reasonableness of 
the EPA’s resolution of ambiguous 
provisions after reviewing the EPA’s 
current interpretation of the statute. 



37. Comments that the EPA has 
recently approved affirmative defense 
provisions through various SIP actions 
and, therefore, these provisions are 
proper under the EPA’s interpretation of 
the CAA. 



Comment: One commenter noted that 
the EPA has never taken issue with the 
affirmative defense provisions in states’ 
SIPs across the many instances where 
the EPA has reviewed the states’ later 
SIP submissions. The implication of the 
commenters’ argument is that if the EPA 
has previously approved a SIP 
submission and directly or indirectly 
reapproved an affirmative defense 
provision in the past, this means that 
the affirmative defense provision still 
meets CAA requirements. 



Response: The EPA disagrees with 
this comment. As explained in the 
EPA’s response in section VIII.D.18 of 



this document, when the EPA takes 
final action on a state’s SIP submission, 
this does not necessarily entail 
reexamination and reapproval of every 
provision in the existing SIP. The EPA 
often only examines the specific SIP 
provision the state seeks to revise in the 
SIP submission, which may not include 
any affirmative defense provisions. To 
the extent the EPA did review and 
approve any affirmative defense 
provision consistent with its prior 
interpretation of the CAA that narrowly 
tailored affirmative defenses were 
appropriate, the EPA has fully 
explained why it is now revising that 
interpretation such that past action 
based on the earlier interpretation 
would no longer provide precedent for 
the EPA’s actions. As part of this final 
action, applying its revised SSM Policy, 
the EPA is taking action to address 
affirmative defense provisions in SIPs. 
Since the issuance of the court’s opinion 
in NRDC v. EPA, the EPA has similarly 
taken steps in its own ongoing NSPS 
and NESHAP rulemakings to ensure that 
any existing affirmative defense 
provisions are removed and that no 
affirmative defenses are proposed or 
finalized.64 



38. Comments that affirmative defense 
provisions function as structured state 
‘‘enforcement discretion’’ and are an 
important tool for states to prioritize 
enforcement activities. 



Comment: A state commenter 
characterized the affirmative defense 
contained in the state’s SIP as an 
‘‘enforcement discretion’’ tool that 
supports the state’s regulation of excess 
emissions during malfunction events 
and promotes preventive measures, 
proper monitoring and reporting by 
sources. The state asserted that removal 
of the affirmative defense provision 
from the SIP would require the state to 
address and track violations that are not 
a high priority to the state agency. The 
state argued that the affirmative defense 
provision provides certainty to the 



regulated community by providing 
structure to how the state will exercise 
its enforcement discretion. The state 
expressed concern that without the 
affirmative defense, there will be 
uncertainty for the regulated community 
and less incentive for sources to make 
repairs and submit excess emissions 
reports promptly. The commenter 
explained that state law requires 
reporting of emission events that exceed 
an established ‘‘reportable’’ quantity 
and that this prompt reporting allows 
the state agency to evaluate each event 
reported quickly. In investigating 
reports of emission events, the state 
claimed, it ‘‘exercises enforcement 
discretion only in cases in which it 
determines that each affirmative defense 
criteria is met,’’ and the state claimed 
that elimination of the affirmative 
defense provision would result in an 
increase of unavoidable emissions being 
treated as violations. In general, the 
state objected to the elimination of the 
affirmative defense provision because it 
would strain the state agency’s 
enforcement resources. 



Response: These comments 
concerning the state’s use of affirmative 
defense criteria in structuring the 
exercise of its enforcement discretion 
(e.g., determining whether to bring an 
enforcement action or to further 
investigate an emissions events) appear 
to be based on a misunderstanding of 
the SNPR. This SIP call action directing 
states to remove affirmative defense 
provisions from SIPs would not prevent 
the state from applying such criteria in 
the exercise of its own enforcement 
discretion. For example, the state is free 
to consider factors such as a facility’s 
efforts to comply and the facility’s 
compliance history in determining 
whether to investigate an excess 
emissions event or whether to issue a 
notice of violation or otherwise pursue 
enforcement. Application of such 
criteria may well be useful and 
appropriate to the state in determining 
the best way to allocate its own 
enforcement resources. So long as a 
state does not use the criteria in such a 
way that the state fails to have a valid 
enforcement program as required by 
section 110(a)(2)(C), the state is free to 
use criteria like those of an affirmative 
defense as a way to ‘‘structure’’ its 
exercise of its own enforcement 
discretion. 



However, as explained in the SNPR, 
the EPA’s view is that SIPs cannot 
include affirmative defense provisions 
that alter the jurisdiction of the federal 
court to assess penalties in judicial 
enforcement proceeding for violation of 
CAA requirements. The EPA has 
determined that the specific affirmative 
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defense provisions at issue in the SIP of 
the state commenter are inconsistent 
with CAA requirements for SIP 
provisions. In addition, the EPA 
interprets the CAA to bar ‘‘enforcement 
discretion’’ provisions in SIPs that 
operate to impose the enforcement 
discretion decisions of the state upon 
the EPA or any other parties who may 
seek to enforce pursuant to section 304. 
Pursuant to the requirements of sections 
110(k), 110(l) and 193, the EPA has both 
the authority and the responsibility to 
evaluate SIP submissions to assure that 
they meet the requirements of the CAA. 
Pursuant to section 110(k)(5), the EPA 
has authority and discretion to take 
action to require states to revise 
previously approved SIP provisions if 
they do not meet CAA requirements. 



39. Comments that requiring states to 
adopt emissions standards that are not 
achievable at all times and then 
expecting courts to render those 
standards lawful by employing 
discretion in the assessment of penalties 
is contradictory to CAA section 
307(b)(2), which mandates pre- 
enforcement review. 



Comment: Commenters claimed that 
courts have consistently held that 
regulators cannot rely on enforcement 
discretion to establish the achievability 
of emission limitations. The 
commenters referred to a 1973 case 
addressing NSPS regulations in which 
they claimed the court remanded the 
standard to the EPA to support an ‘‘at 
all times’’ standard. 



Commenters further asserted that 
reliance on the discretion of judges to 
decide whether and to what extent 
penalties are appropriate is also not 
lawful. The commenters claimed that if 
a state establishes an emission 
limitation on the basis that it is 
achievable, then the standard must be 
achievable under all circumstances to 
which it applies. The commenters 
argued that if a state adopts an emission 
limitation that is not achievable under 
all conditions, then the state must 
explain how the standard can be 
reasonably enforced. The commenters 
concluded that a numerical emission 
limitation that cannot be achieved by 
sources at all times is not enforceable 
because no amount of penalty can deter 
the violating conduct. The commenters 
recognized that it is reasonable for states 
to exercise enforcement discretion 
under circumstances when an emission 
limitation cannot be met but argued that 
it is not reasonable to adopt a SIP that 
puts sources in a state of repeated 
noncompliance. 



Commenters further claimed that the 
decision in NRDC v. EPA, while 
allowing sources to argue unjust 



punishment should not be imposed, 
conflicts with the CAA’s requirements 
for pre-enforcement review. The 
commenters stated that emission 
limitations that could have been 
challenged at the time of promulgation 
are not subject to judicial review in an 
enforcement proceeding. Thus, the 
commenters claimed that any challenges 
to the achievability of a SIP emission 
limitation must be made at the time the 
emission limitation is promulgated and 
that judges will not consider such 
arguments in the context of an 
enforcement action. The commenters 
argued that forcing states to adopt 
unachievable standards and then 
prohibiting them from including an 
affirmative defense for penalties for 
unavoidable exceedances creates a 
dilemma Congress sought to avoid. 



Response: A number of the arguments 
that the commenters are raising appear 
to go beyond the scope of the affirmative 
defense issues in the SNPR. In the 
SNPR, the EPA revised its prior 
proposal with respect to issues related 
exclusively to affirmative defense 
provisions in SIPs. These comments are 
similar to an argument that any period 
during which an emission limitation 
cannot be met must be deemed not to 
be a violation of the standard. The EPA 
is addressing these types of issues, to 
the extent that they were raised in 
comments on the February 2013 
proposal. The EPA does note, however, 
that the Agency is not requiring states 
to adopt standards that cannot be met 
and then providing that states rely only 
on enforcement discretion to address 
periods of noncompliance. As the EPA 
has already noted, states may choose to 
adopt standards that are different from 
the underlying standards for periods 
where the underlying standards cannot 
otherwise be met. 



The EPA also disagrees with the 
comments that the holding in NRDC v. 
EPA is inconsistent with section 
307(b)(2) that provides that regulations 
that could have been challenged at 
promulgation cannot later be challenged 
in an enforcement action. Nothing in 
section 307(b) limits the ability of the 
court to consider the criteria of section 
113(e), such as good faith efforts of a 
source to comply in assessing penalties. 
Neither the decision in NRDC v. EPA 
nor this SIP call action requires states to 
adopt standards that cannot be met. 
Moreover, the public, including 
regulated sources, will be able to 
comment on the revised emission 
limitations developed by states in 
response to this SIP call. If an interested 
party believes that the state has adopted 
unachievable emission limitations, that 



party can challenge such standards at 
the time of adoption. 



40. Comments that the EPA should 
announce that it no longer recognizes 
existing affirmative defense provisions, 
effective immediately. 



Comment: Commenters claimed that 
because the court held in NRDC v. EPA 
that the EPA was without authority to 
interpret the CAA to allow affirmative 
defenses, the EPA should explicitly 
state that it no longer recognizes such 
provisions immediately. The 
commenters argued that by proceeding 
under its authority under section 
110(k)(5), the EPA is providing states 18 
months to remove the affirmative 
defense provisions and that thereafter 
the EPA will take additional time to act 
upon those SIP revisions under section 
110(k). The commenters argued that this 
in effect allows sources to continue 
relying on affirmative defense 
provisions that are not consistent with 
CAA requirements for a period of years 
into the future. Because the EPA did not 
have authority to approve the 
affirmative defense provisions in the 
first instance, the commenters 
contended that the Agency should 
simply declare that the affirmative 
defense provisions are now null and 
void. 



Response: The EPA understands the 
concerns raised by the commenters but 
does not agree that it is inappropriate 
for the Agency to proceed under section 
110(k)(5). The affirmative defense 
provisions at issue in this action are part 
of the EPA-approved SIPs for the 
affected states. The EPA, as well as 
states, cannot unilaterally change 
provisions of the approved SIP without 
following appropriate notice-and- 
comment procedures. To the extent that 
the commenters were advocating that 
the EPA should have proceeded under 
its authority to do error corrections 
under section 110(k)(6) rather than a SIP 
call under section 110(k)(5), the Agency 
has explained in detail in the February 
2013 proposal and this document why 
it is more appropriate to proceed via SIP 
call instead. Under the SIP call process, 
the EPA cannot declare approved SIP 
provisions null and void prior to state 
submission and Agency approval of 
revised SIP provisions. 



41. Comments that instead of acting 
through a nationwide SIP call action, 
the EPA should have worked 
individually with states to correct any 
deficient SIP provisions. 



Comment: One commenter stated that 
rather than using a SIP call to address 
SSM issues in existing SIPs, the EPA 
should work with each state’s air agency 
individually to identify and address SIP 
deficiencies and work through the 
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65 Petition at 14. 66 Id. 



normal rulemaking and SIP revision 
processes to correct any identified 
problems. 



Response: The CAA provides a 
mechanism specifically for the 
correction of flawed SIPs. Section 
110(k)(5) provides: ‘‘Whenever the 
Administrator finds that the applicable 
implementation plan for any area is 
substantially inadequate to . . . comply 
with any requirement of [the Act], the 
Administrator shall require the State to 
revise the plan as necessary to correct 
such inadequacies.’’ This type of action 
is commonly referred to as a ‘‘SIP call.’’ 
The EPA, in this action, is using a SIP 
call to notify states of flawed provisions 
in SIPs and initiate a process for 
correction of those provisions. 



The EPA, largely through its Regional 
Offices, has individually reviewed each 
state provision subject to the SIP call. 
The EPA will work closely with each 
state, during future rulemaking actions 
taken by states to adopt SIP revisions 
and then subsequent actions by the 
EPA, to determine whether these 
adopted SIP revisions meet the mandate 
of the SIP call and are consistent with 
CAA requirements. As part of these 
actions, each individual state will work 
closely with the EPA to address the SIP 
deficiencies identified in this action. 



42. Comments that the EPA should 
not consider those comments on the 
February 2013 proposal that concern 
affirmative defense provisions in SIPs to 
no longer be relevant. 



Comment: One commenter disagreed 
with the EPA’s decision not to respond 
to certain comments submitted on the 
February 2013 proposal, to the extent 
the comments applied to issues related 
to affirmative defense provisions in SIPs 
generally or to issues related to specific 
affirmative defense provisions identified 
by the Petitioner, on a basis that those 
comments are no longer relevant if the 
EPA finalizes its action as proposed in 
the SNPR. According to the commenter, 
the EPA’s interpretation of the CAA has 
not changed so as to exclude the other 
SSM provisions in the proposed action, 
and this alone shows that the comments 
submitted on the February 2013 
proposal are still relevant. 



Response: The EPA’s proposed action 
on the Petition in the SNPR superseded 
the February 2013 proposal with respect 
to the issues related to affirmative 
defense provisions in SIPs. As 
explained in detail in the SNPR, after 
the February 2013 proposal, a federal 
court ruled that the CAA precludes 
authority of the EPA to create 
affirmative defense provisions 
applicable to private civil suits in its 
own regulations. As a result, the EPA 
issued the SNPR to propose applying a 



revised interpretation of the CAA to 
affirmative defense provisions in SIPs 
consistent with the reasoning of court’s 
decision in NRDC v. EPA. The EPA 
supplemented and revised its proposed 
response to the issues raised in the 
Petition to the extent they concern 
affirmative defenses in SIPs, and the 
EPA solicited comment on its revised 
proposed response. Because the EPA’s 
interpretation of the CAA with respect 
to the legal basis for affirmative defense 
provisions in SIPs changed from the 
time of the February 2013 proposal to 
the SNPR, comments on the February 
2013 proposal, to the extent they 
concern affirmative defenses in SIPs, are 
not relevant to the EPA’s revised 
proposed action. For example, 
comments on the February 2013 
proposal that argue that the EPA was 
wrong to interpret the CAA to allow 
affirmative defense provisions for 
malfunction events but not for startup or 
shutdown events are not relevant when 
the Agency’s interpretation of the CAA 
is now that no such affirmative defense 
provisions are valid. Similarly, 
comments that the criteria that the EPA 
previously recommended for valid 
affirmative defense provisions were too 
many, too few, too stringent or too lax 
simply have no relevance when the EPA 
does not interpret the CAA to allow any 
such affirmative defense provisions 
regardless of the number, nature or 
stringency of the criteria for qualifying 
for the affirmative defense. The EPA 
believes that it is reasonable for the 
Agency to determine that comments that 
have no bearing on the proposed action 
concerning affirmative defense 
provisions in the SNPR are not relevant. 
Because the EPA is finalizing the action 
on the Petition as proposed in the SNPR 
concerning affirmative defense 
provisions in SIPs, it is doing so based 
on evaluation of the comments that are 
relevant to the SNPR. 



V. Generally Applicable Aspects of the 
Final Action in Response to Request for 
the EPA’s Review of Specific Existing 
SIP Provisions for Consistency With 
CAA Requirements 



A. What the Petitioner Requested 
The Petitioner’s second request was 



for the EPA to find as a general matter 
that SIPs ‘‘containing an SSM 
exemption or a provision that could be 
interpreted to affect EPA or citizen 
enforcement are substantially 
inadequate to comply with the 
requirements of the Clean Air Act.’’ 65 In 
addition, the Petitioner requested that if 
the EPA finds such defects in existing 



SIPs, the EPA ‘‘issue a call for each of 
the states with such a SIP to revise it in 
conformity with the requirements or 
otherwise remedy these defective 
SIPs.’’ 66 



The Petitioner argued that many SIPs 
currently contain provisions that are 
inconsistent with the requirements of 
the CAA. According to the Petitioner, 
these provisions fall into two general 
categories: (1) Exemptions for excess 
emissions by which such emissions are 
not treated as violations; and (2) 
enforcement discretion provisions that 
may be worded in such a way that a 
decision by the state not to enforce 
against a violation could be construed 
by a federal court to bar enforcement by 
the EPA under CAA section 113, or by 
citizens under CAA section 304. 



First, the Petitioner expressed concern 
that many SIPs have either automatic or 
discretionary exemptions for excess 
emissions that occur during periods of 
SSM. Automatic exemptions are those 
that, on the face of the SIP provision, 
provide that any excess emissions 
during such events are not violations 
even though the source exceeds the 
otherwise applicable emission 
limitations. These provisions preclude 
enforcement by the state, the EPA or 
citizens, because by definition these 
excess emissions are defined as not 
violations. Discretionary exemptions or, 
more correctly, exemptions that may 
arise as a result of the exercise of 
‘‘director’s discretion’’ by state officials, 
are exemptions from an otherwise 
applicable emission limitation that a 
state may grant on a case-by-case basis 
with or without any public process or 
approval by the EPA, but that do have 
the effect of barring enforcement by the 
EPA or citizens. The Petitioner argued 
that ‘‘[e]xemptions that may be granted 
by the state do not comply with the 
enforcement scheme of title I of the Act 
because they undermine enforcement by 
the EPA under section 113 of the Act or 
by citizens under section 304.’’ 



The Petitioner explained that all such 
exemptions are fundamentally at odds 
with the requirements of the CAA and 
with the EPA’s longstanding 
interpretation of the CAA with respect 
to excess emissions in SIPs. SIPs are 
required to include emission limitations 
designed to provide for the attainment 
and maintenance of the NAAQS and for 
protection of PSD increments. The 
Petitioner emphasized that the CAA 
requires that such emission limitations 
be ‘‘continuous’’ and that they be 
established at levels that achieve 
sufficient emissions control to meet the 
required CAA objectives when adhered 
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67 Petition at 17. 
68 See February 2013 proposal, 78 FR 12459 at 



12473–74 (February 22, 2013). 



to by sources. Instead, the Petitioner 
contended, exemptions for excess 
emissions through ‘‘loopholes’’ in SIP 
provisions often result in real-world 
emissions that are far higher than the 
level of emissions envisioned and 
planned for in the SIP. 



Second, the Petitioner expressed 
concern that many SIPs have provisions 
that may have been intended to govern 
only the exercise of enforcement 
discretion by the state’s own personnel 
but are worded in a way that could be 
construed to preclude enforcement by 
the EPA or citizens if the state elects not 
to enforce against the violation. The 
Petitioner contended that ‘‘any SIP 
provision that purports to vest the 
determination of whether or not a 
violation of the SIP has occurred with 
the state enforcement authority is 
inconsistent with the enforcement 
provisions of the Act.’’ 



After articulating these overarching 
concerns with existing SIP provisions, 
the Petitioner requested that the EPA 
evaluate specific SIP provisions 
identified in the separate section of the 
Petition titled, ‘‘Analysis of Individual 
States’ SSM Provisions.’’ 67 In that 
section, the Petitioner identified specific 
provisions in the SIPs of 39 states that 
the Petitioner believed to be 
inconsistent with the requirements of 
the CAA and explained in detail the 
basis for that belief. In the conclusion 
section of the Petition, the Petitioner 
listed the SIP provisions in each state 
for which it seeks a specific remedy. A 
more detailed explanation of the 
Petitioner’s arguments appears in the 
2013 February proposal.68 



B. What the EPA Proposed 
In its February 2013 proposal, the 



EPA proposed to deny in part and to 
grant in part the Petition with respect to 
this two-part request. The EPA 
explained its longstanding 
interpretations of the CAA with respect 
to SIP provisions that apply to excess 
emissions during SSM events. The EPA 
also agreed that automatic exemptions, 
discretionary exemptions via director’s 
discretion, ambiguous enforcement 
discretion provisions that may be read 
to preclude EPA or citizen enforcement 
and affirmative defense provisions can 
interfere with the overarching objectives 
of the CAA, such as attaining and 
maintaining the NAAQS, protecting 
PSD increments and improving 
visibility. Such provisions in SIPs can 
interfere with effective enforcement by 
air agencies, the EPA and the public to 



assure that sources comply with CAA 
requirements, and such interference is 
contrary to the fundamental 
enforcement structure provided in CAA 
sections 113 and 304. 



Accordingly, the EPA evaluated each 
of the specific SIP provisions that the 
Petitioner identified to determine 
whether it is consistent with CAA 
requirements for SIP provisions. The 
EPA conducted this evaluation in light 
of its interpretations of the CAA 
reflected in the SSM Policy and recent 
court decisions pertaining to relevant 
issues. In section IX of the February 
2013 proposal, the EPA provided its 
proposed view with respect to each of 
these SIP provisions. The EPA solicited 
comment on its proposed grant or denial 
of the Petition for each of the specific 
SIP provisions and its rationale for the 
proposed action. Through consideration 
of the overarching issues raised by the 
Petition, and informed by the evaluation 
of the specific SIP provisions identified 
in the Petition as a group, the EPA also 
determined that it was necessary to 
reiterate, clarify and amend its SSM 
Policy. The EPA thus took comment on 
its interpretations of the CAA set forth 
in the SSM Policy in order to assure that 
it provides comprehensive and up-to- 
date guidance to states concerning SIP 
provisions applicable to emissions from 
sources during SSM events. 



C. What Is Being Finalized in This 
Action 



The EPA is taking final action to deny 
in part and to grant in part the Petition 
with respect to the request to find 
specific SIP provisions inconsistent 
with the CAA as interpreted by the 
Agency in the SSM Policy. The EPA is 
also taking final action to grant the 
Petition on the request to make a finding 
of substantial inadequacy and to issue a 
SIP call for specific existing SIP 
provisions. The basis for the SIP call is 
that these provisions include an 
automatic exemption, a discretionary 
exemption, an inappropriate 
enforcement discretion provision, an 
affirmative defense provision, or other 
form of provision that is inconsistent 
with CAA requirements for SIP 
provisions. For those SIP provisions that 
the EPA has determined to be consistent 
with CAA requirements, however, the 
Agency is taking final action to deny the 
Petition and taking no further action 
with respect to those provisions. The 
specific SIP provisions at issue are 
discussed in detail in section IX of this 
document. 



As a result of its review of the issues 
raised by the Petition, the EPA is also 
through this action clarifying, reiterating 
and updating its SSM Policy to make 



certain that it provides comprehensive 
and up-to-date guidance to air agencies 
concerning SIP provisions to address 
emissions during SSM events, 
consistent with CAA requirements. 
With respect to automatic exemptions 
from emission limitations in SIPs, the 
EPA’s longstanding interpretation of the 
CAA is that such exemptions are 
impermissible because they are 
inconsistent with the fundamental 
requirements of the CAA. The EPA has 
reiterated this point in numerous 
guidance documents and rulemaking 
actions and is reaffirming that 
interpretation in this final action. By 
exempting emissions that would 
otherwise constitute violations of the 
applicable emission limitations, such 
exemptions interfere with the primary 
air quality objectives of the CAA (e.g., 
attainment and maintenance of the 
NAAQS), undermine the enforcement 
structure of the CAA (e.g., the 
requirement that all SIP provisions be 
legally and practically enforceable by 
states, the EPA and parties with 
standing under the citizen suit 
provision), and eliminate the incentive 
for emission sources to comply at all 
times, not solely during normal 
operation (e.g., incentives to be properly 
designed, maintained and operated so as 
to minimize emissions of air pollutants 
during startup and shutdown or to take 
prompt steps to rectify malfunctions). 



The court’s decision in Sierra Club v. 
Johnson concerning exemptions for 
SSM events in the EPA’s own 
regulations has reemphasized the fact 
that emission limitations under the CAA 
are required to be continuous. The court 
held that this statutory requirement 
precludes emission limitations that 
would allow periods during which 
emissions are exempt. Moreover, from a 
policy perspective, the EPA notes that 
the existence of impermissible 
exemptions in SIP provisions has the 
potential to lessen the incentive for 
development of control strategies that 
are effective at reducing emissions 
during certain modes of source 
operation such as startup and 
shutdown, even while such strategies 
could become increasingly helpful for 
various purposes, including attaining 
and maintaining the NAAQS. The issue 
of automatic exemptions for SSM events 
in SIP provisions is discussed in more 
detail in section VII.A of this document. 



With respect to discretionary 
exemptions from emission limitations in 
SIPs, the EPA also has a longstanding 
interpretation of the CAA that prohibits 
‘‘director’s discretion’’ provisions in 
SIPs if they provide unbounded 
discretion to allow what would amount 
to a case-specific revision of the SIP 
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69 See, e.g., 1983 SSM Guidance at Attachment 
p. 2. 70 5 U.S.C. 553(e). 



without meeting the statutory 
requirements of the CAA for SIP 
revisions. In particular, the EPA 
interprets the CAA to preclude SIP 
provisions that provide director’s 
discretion authority to create 
discretionary exemptions for violations 
when the CAA would not allow such 
exemptions in the first instance. As with 
automatic exemptions for excess 
emissions during SSM events, 
discretionary exemptions for such 
emissions interfere with the primary air 
quality objectives of the CAA, 
undermine the enforcement structure of 
the CAA and eliminate the incentive for 
emission sources to minimize emissions 
of air pollutants at all times, not solely 
during normal operations. Through this 
action, the EPA is reiterating its 
interpretation of the provisions of the 
CAA that preclude unbounded 
director’s discretion provisions in SIPs. 
The EPA is also explaining two ways in 
which air agencies may elect to correct 
a director’s discretion type of 
deficiency. The issue of director’s 
discretion in SIP provisions applicable 
to SSM events is discussed in more 
detail in section VII.C of this document. 



With respect to enforcement 
discretion provisions in SIPs, the EPA 
also has a longstanding interpretation of 
the CAA that SIPs may contain such 
provisions concerning the exercise of 
discretion by the air agency’s own 
personnel, but such provisions cannot 
bar enforcement by the EPA or by other 
parties through a citizen suit.69 In the 
event such a SIP provision could be 
construed by a court to preclude EPA or 
citizen enforcement, that provision 
would be at odds with fundamental 
requirements of the CAA pertaining to 
enforcement. Such provisions in SIPs 
can interfere with effective enforcement 
by the EPA and the public to assure that 
sources comply with CAA requirements, 
and this interference is contrary to the 
fundamental enforcement structure 
provided in CAA sections 113 and 304. 
The issue of enforcement discretion in 
SIP provisions applicable to SSM events 
is discussed in more detail in section 
VII.D of this document. 



The EPA has evaluated the concerns 
expressed by the Petitioner with respect 
to each of the identified SIP provisions 
and has considered the specific remedy 
sought by the Petitioner. Through 
evaluation of comments on the February 
2013 proposal and the SNPR, the EPA 
has taken into account the perspective 
of other stakeholders concerning the 
proper application of the CAA and the 
Agency’s preliminary evaluation of the 



specific SIP provisions identified in the 
Petition. In many instances, the EPA has 
concluded that the Petitioner’s analysis 
is correct and that the provision in 
question is inconsistent with CAA 
requirements for SIPs. For those SIP 
provisions, the EPA is granting the 
Petition and is simultaneously making a 
finding of substantial inadequacy and 
issuing a SIP call to the affected state to 
rectify the specific SIP inadequacy. In 
other instances, however, the EPA 
disagrees with the Petitioner’s analysis 
of the provision, in some instances 
because the analysis applied to 
provisions that have since been 
corrected in the SIP. For those 
provisions, the EPA is therefore denying 
the Petition and taking no further 
action. In summary, the EPA is granting 
the Petition in part, and denying the 
Petition in part, with respect to all of the 
specific existing SIP provisions for 
which the Petitioner requested a 
remedy. The EPA’s evaluation of each of 
the provisions identified in the Petition 
and the basis for the final action with 
respect to each provision is explained in 
detail in section IX of this document. 



D. Response to Comments Concerning 
the CAA Requirements for SIP 
Provisions Applicable to SSM Events 



The EPA received numerous 
comments, both supportive and adverse, 
concerning the Agency’s decision to 
propose action on the Petition with 
respect to the overarching issues raised 
by the Petitioner. A number of these 
comments also raised important issues 
concerning the rights of citizens to 
petition their government, the process 
by which the EPA evaluated the issues 
raised in the Petition and the relative 
authorities and responsibilities of states 
and the EPA under the CAA. Many 
commenters raised the same conceptual 
issues and arguments. For clarity and 
ease of discussion, the EPA is 
responding to these overarching 
comments, grouped by topic, in this 
section of this document. The responses 
to more specific substantive issues 
raised by commenters on the EPA’s 
interpretation of the CAA in the SSM 
Policy appear in other sections of this 
document that focus on particular 
aspects of this action. 



1. Comments that the EPA should not 
have responded to the petition for 
rulemaking or that the EPA was wrong 
to do so. 



Comment: Some commenters opposed 
the EPA’s proposed action on the 
Petition in the February 2013 proposal 
entirely and alleged that it is ‘‘sue-and- 
settle rulemaking’’ or ‘‘regulation by 
litigation.’’ Commenters stated that the 
‘‘proposed rule and corresponding 



aggressive deadline schedule stem 
from’’ a settlement of litigation brought 
by Sierra Club to respond to the 
Petition. 



Some commenters expressed concern 
that the EPA’s proposed action was 
made in response to a settlement 
agreement, through a process that, the 
commenters alleged, did not permit any 
opportunity for participation by affected 
parties. Other commenters, believing 
that the EPA’s proposed action was 
taken to fulfill a consent decree 
obligation, argued that consent decree 
deadlines ‘‘often do not allow EPA 
enough time to write quality 
regulations’’ or would not allow 
‘‘opportunity to properly research and 
investigate the effect of State SSM 
provisions or the State’s ability to meet 
the NAAQS, or to determine whether 
the SSM provisions are somehow 
inconsistent with the CAA.’’ The 
commenters alleged that the process 
‘‘bypasses the traditional rulemaking 
concepts of transparency and effective 
public participation’’ and ‘‘sidesteps the 
proper rulemaking channels and 
undercuts meaningful opportunities for 
those affected by the proposed rule to 
develop and present evidence that 
would support a competing and fully 
informed viewpoint on the substantive 
issues during the rulemaking process.’’ 



Response: The EPA believes that these 
comments reflect fundamental 
misunderstandings about this action. 
This is a rulemaking in which the EPA 
is taking action to respond to a petition 
for rulemaking, and it has undergone a 
full notice-and-comment rulemaking 
process as provided for in the CAA. In 
the February 2013 proposal, the EPA 
proposed to take action on the Petition. 
Under the CAA, the APA and the U.S. 
Constitution, citizens have the right to 
petition the government for redress. For 
example, the APA provides that ‘‘[e]ach 
agency shall give an interested person 
the right to petition for the issuance, 
amendment, or repeal of a rule.’’ 70 
When citizens file a petition for 
rulemaking, they are entitled to a 
response to such petition—whether that 
response is to grant the petition, to deny 
the petition, or to partially grant and 
partially deny the petition as has 
occurred in this rulemaking action. 



Some of these commenters expressed 
concern that the EPA’s action on the 
Petition was the result of the Agency’s 
obligations under a consent decree or 
settlement agreement and that this fact 
in some way invalidates the substantive 
action. First, the EPA notes that the 
action was undertaken not in response 
to a consent decree but rather in 
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71 See Settlement Agreement executed November 
30, 2011, in the rulemaking docket at EPA–HQ– 
OAR–2012–0322–0039. 



72 See ‘‘Proposed Settlement Agreement, Clean 
Air Act Citizen Suit’’ (notice of proposed settlement 
agreement; request for public comment), 76 FR 
54465 (September 1, 2011). 



73 See ‘‘State Implementation Plans: Response to 
Petition for Rulemaking; Findings of Substantial 
Inadequacy; and SIP Calls To Amend Provisions 
Applying to Excess Emissions During Periods of 
Startup, Shutdown, and Malfunction; Notice of 
extension of public comment period,’’ 78 FR 20855 
(April 8, 2013), in the rulemaking docket at EPA– 
HQ–OAR–2012–0322–0126. 



74 421 U.S. 60 (1975). 
75 108 F.3d 1397 (D.C. Cir. 1997). 



response to a settlement agreement. 
Second, the EPA notes that this 
settlement agreement was entered into 
by the Agency and the Sierra Club in 
order to resolve allegations that the EPA 
was not correctly evaluating and acting 
upon SIP submissions from states. In 
particular, the Sierra Club claimed that 
the EPA was illegally ignoring existing 
deficiencies in the SIPs of many states, 
including existing allegedly deficient 
provisions concerning the treatment of 
excess emissions during SSM events, 
when acting on certain SIP submissions. 
As a result, the Sierra Club alleged, the 
EPA was acting in contravention of its 
obligations under the CAA and various 
consent decrees and thus should be held 
in contempt for failure to address these 
issues. In order to resolve these 
allegations, the EPA agreed only to take 
action on a petition for rulemaking and 
to take the action that it deemed 
appropriate after evaluation of the 
allegations in the petition. The terms of 
the settlement agreement underwent 
public comment and are a matter of 
public record and are in the docket for 
this rulemaking.71 



The EPA does not enter into 
settlement agreements lightly, nor does 
the EPA enter into settlement 
agreements without following the full 
public process required by CAA section 
113(g), which the Agency followed in 
this case.72 The EPA solicited comment 
on the draft settlement agreement as 
required by section 113(g). In no case 
does the EPA enter into a settlement 
agreement that has not been officially 
reviewed not only by the Agency but 
also by the Department of Justice. Thus, 
contrary to the commenters’ 
implications, this rulemaking is the 
result of an appropriate settlement 
agreement that did undergo public 
comment and is legitimate. 



In acting on the Petition the EPA has 
followed all steps of a notice-and- 
comment rulemaking, as governed by 
applicable statutes, regulations and 
executive orders, including a robust 
process for public participation. When 
the EPA initially proposed to take action 
on the Petition, in February 2013, it 
simultaneously solicited public 
comment on all aspects of its proposed 
response to the issues in the Petition 
and in particular on its proposed action 
with respect to each of the specific 
existing SIP provisions identified by the 
Petitioner as inconsistent with the 



requirements of the CAA. In response to 
requests, the EPA extended the public 
comment period for this proposal to 
May 13, 2013, which is 80 days from the 
date the proposed rulemaking was 
published in the Federal Register and 
89 days from the date the proposed 
rulemaking was posted on the EPA’s 
Web site.73 The EPA deemed this 
extension appropriate because of the 
issues raised in the February 2013 
proposal. The EPA also held a public 
hearing on March 12, 2013. In response 
to this proposed action, the EPA 
received approximately 69,000 public 
comments, including over 50 comment 
letters from state and local governments, 
over 150 comment letters from industry 
commenters, over 25 comment letters 
from public interest groups and many 
thousands of comments from individual 
commenters. Many of these comment 
letters were substantial and covered 
numerous issues. 



Similarly, when the EPA ascertained 
that it was necessary to revise its 
proposed action on the Petition with 
respect to affirmative defenses in SIP 
provisions, the Agency issued the 
SNPR. In that supplemental proposal, in 
September 2014, the EPA fully 
explained the issues and took comment 
on the questions related to whether 
affirmative defense provisions are 
consistent with CAA requirements 
concerning the jurisdiction of courts in 
enforcement actions, and thus whether 
such provisions are consistent with 
fundamental CAA requirements for SIP 
provisions. The EPA provided a public 
comment period ending November 6, 
2014, which is 50 days from the date the 
SNPR was published in the Federal 
Register and 62 days from the date the 
SNPR was posted on the EPA’s Web 
site. The EPA believes that the comment 
period was sufficient given that the 
subject of the SNPR was limited to the 
narrow issue of whether affirmative 
defense provisions are consistent with 
CAA requirements. The EPA also held 
a public hearing on the SNPR on 
October 7, 2014 on the specific topic of 
the legitimacy of affirmative defense 
provisions in SIPs. In response to the 
SNPR, the EPA received over 20,000 
public comments, including at least 9 
comment letters from states and local 
governments, over 40 comment letters 
from industry commenters, at least 6 
comment letters from public interest 



groups, and many thousands of 
comments from individual commenters. 



2. Comments that EPA’s action on the 
Petition violates ‘‘cooperative 
federalism.’’ 



Comment: Many commenters asserted 
that the EPA’s proposed action on the 
Petition and the issuance of this SIP call 
violate principles of cooperative 
federalism because they impermissibly 
substitute the EPA’s judgment for that of 
the states in the development of SIPs. 
This argument was raised by both air 
agency and industry commenters. 



These commenters described the 
relationship between states and the EPA 
with respect to SIPs in general. The 
commenters stated that Congress 
designed the CAA as a regulatory 
partnership between the EPA and the 
states, i.e., a relationship based on 
‘‘cooperative federalism.’’ Under 
cooperative federalism, the commenters 
noted, the EPA has the primary 
responsibility to identify air pollutants 
that endanger the public health and 
welfare and to set national standards for 
those pollutants. By contrast, the states 
have primary responsibility to 
determine how to achieve those national 
standards by developing federally 
enforceable measures through SIPs. 
According to these commenters, 
however, once a state has made a SIP 
submission, the EPA’s role is relegated 
exclusively to the ministerial function 
of reviewing whether the SIP 
submission will result in compliance 
with the NAAQS. Similarly, the 
commenters claim that when EPA is 
evaluating in the context of a SIP call 
whether a state’s existing SIP continues 
to meet applicable CAA requirements, 
the only relevant question is whether 
the existing SIP will result in 
compliance with the NAAQS. Thus, the 
commenters claimed that by finding 
certain existing SIP provisions 
substantially inadequate because they 
are legally deficient to meet CAA 
requirements for SIP provisions, the 
EPA is usurping state authority under 
the cooperative-federalism structure of 
the CAA. 



To support this view, many 
commenters cited to the ‘‘Train-Virginia 
line of cases,’’ named for the U.S. 
Supreme Court case Train v. Natural 
Resources Defense Council, Inc.,74 and 
to the D.C. Circuit case Virginia v. 
EPA.75 The D.C. Circuit has described 
these cases as defining a ‘‘federalism 
bar’’ that constrains the EPA’s authority 
with respect to evaluation of state SIPs 
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76 See, e.g., Michigan v. EPA, 213 F.3d 663, 687 
(D.C. Cir. 2000). 



77 See 421 U.S. at 79. 
78 See 78 FR 12459 at 12468; Background 



Memorandum at 1–3. 
79 See Virginia v. EPA, 108 F.3d 1397, 1407 (D.C. 



Cir. 1997) (quoting Train, 421 U.S. at 79). 
80 Section 110(a)(2) (emphasis added); see EPA v. 



EME Homer City Generation, L.P., 134 S. Ct. 1584, 
1600 (2014) (holding that section 110(a)(2) ‘‘speaks 
without reservation’’ regarding what ‘‘components’’ 
a SIP ‘‘ ‘shall’ include’’); H. Rept. 101–490, at 217 
(calling the provisions of section 110(a)(2)(A) 
through (M) ‘‘the basic requirements of SIPs’’). 



81 The EPA notes that many of the specific SIP 
elements required in section 110(a)(2) are not 
themselves stated in terms of attainment and 
maintenance of the NAAQS. Instead, these 
requirements are part of the SIP structure that 
Congress deemed necessary to support 
implementation, maintenance and enforcement of 



the NAAQS, as well as to meet other objectives 
such as protection of PSD increments and visibility. 



82 For example, to the extent the Train Court was 
construing section 110(a)(2)’s emission limitation 
provision, it is important to note that while that 
statutory section before the Train Court required 
approvable SIPs to include certain controls 
‘‘necessary to insure compliance with [the] primary 
or secondary standards’’ (i.e., the NAAQS), see CAA 
of 1970, Pub. L. 91–604, section 4(a), 84 Stat. 1676, 
1680 (December 31, 1970), that section now more 
broadly speaks of controls ‘‘necessary or 
appropriate to meet the applicable requirements of 
this chapter’’ (i.e., the CAA). Section 110(a)(2)(A) 
(emphasis added). Among the other relevant textual 
changes are the qualification that emission 
limitations and other controls be ‘‘enforceable,’’ id.; 
a statutory definition of ‘‘emission limitation’’ that 
adds requirements not contemplated by Train, 
compare Section 302(k), with Train, 421 U.S. at 78; 
as well as a recharacterization of section 110(a)(2)’s 
emission limitation requirement from one bearing 
on whether ‘‘[t]he Administrator shall approve such 
plan,’’ see Pub. L. 91–604, section 4(a), 84 Stat. at 
1680, to a requirement expressly directed at what 
‘‘[e]ach plan shall’’ include. 



83 421 U.S. at 79 (emphasis added) (footnotes 
omitted). 



under section 110.76 Many commenters 
asserted that this federalism bar limits 
the EPA’s oversight of state SIPs 
exclusively to whether a SIP will result 
in compliance with the NAAQS. The 
commenters evidently construe 
‘‘compliance with the NAAQS’’ very 
narrowly to mean the SIP will factually 
result in attainment of the NAAQS, 
regardless of whether the SIP provisions 
in fact meet all applicable CAA 
requirements (e.g., the requirement that 
the SIP emission limitations be 
continuous and enforceable). 
Accordingly, most of these commenters 
selectively quoted or cited a passage in 
Train,77 and similar passages in circuit 
court opinions following Train, for the 
proposition that the EPA cannot issue a 
SIP call addressing the SIP provisions at 
issue in this SIP call action. Some of 
these commenters asserted that if the 
EPA were to finalize this action, the 
states would have ‘‘nothing left’’ of their 
discretion in SIP development and 
implementation in the future. 



Response: The EPA agrees that the 
CAA establishes a framework for state- 
federal partnership based on 
cooperative federalism. The EPA does 
not, however, agree with the 
commenters’ characterization of that 
relationship. The EPA explained its 
view of the cooperative-federalism 
structure in the February 2013 proposal, 
especially the fact that under this 
principle both states and the EPA have 
authorities and responsibilities with 
respect to implementing the 
requirements of the CAA.78 The EPA 
believes that the commenters 
fundamentally misunderstand or 
inaccurately describe this action, as well 
as the ‘‘‘division of responsibilities’ 
between the states and the federal 
government’’ in section 110 that is 
described in the Train-Virginia line of 
cases.79 



In CAA section 110(a)(1), Congress 
imposed the duty upon all states to have 
a SIP that provides for ‘‘the 
implementation, maintenance, and 
enforcement’’ of the NAAQS. In section 
110(a)(2), Congress clearly set forth the 
basic SIP requirements that ‘‘[e]ach such 
plan shall’’ satisfy.80 By using the 



mandatory ‘‘shall’’ in section 110(a)(2), 
Congress established a framework of 
mandatory requirements within which 
states may exercise their otherwise 
considerable discretion to design SIPs to 
provide for attainment and maintenance 
of the NAAQS and to meet other CAA 
requirements. In other sections of the 
Act, Congress also imposed additional, 
more specific SIP requirements (e.g., the 
requirement in section 189 that states 
impose RACM-level emission 
limitations on sources located in PM2.5 
nonattainment areas). 



In particular, this SIP call action 
concerns whether SIP provisions satisfy 
section 110(a)(2)(A), which requires that 
each SIP ‘‘[shall] include enforceable 
emission limitations and other control 
measures, means, or techniques 
(including economic incentives such as 
fees, marketable permits, and auctions 
of emissions rights), as well as 
schedules and timetables for 
compliance, as may be necessary or 
appropriate to meet the applicable 
requirements of this chapter.’’ 



As explained in the February 2013 
proposal, the automatic and 
discretionary exemptions for emissions 
from sources during SSM events at issue 
in this action fail to meet this most basic 
SIP requirement and are also 
inconsistent with the enforcement 
requirements of the CAA. Similarly, the 
enforcement discretion provisions at 
issue in this action that have the effect 
of barring enforcement by EPA or 
citizens fail to meet this requirement for 
enforceable emission limitations by 
interfering with the enforcement 
structure of the CAA as established by 
Congress. The affirmative defense 
provisions at issue are similarly 
inconsistent with the requirement that 
SIPs provide for enforcement of the 
NAAQS and also contravene the 
statutory jurisdiction of courts to 
determine liability and to impose 
remedies for violations of SIP 
requirements. Each of these types of 
deficient SIP provisions is thus 
inconsistent with legal requirements of 
the CAA for SIP provisions. Contrary to 
the claims of many commenters, the 
EPA has authority and responsibility to 
assure that a state’s SIP provisions in 
fact comply with fundamental legal 
requirements of the CAA as part of the 
obligation to ensure that SIPs protect the 
NAAQS.81 



The Train-Virginia line of cases 
affirms the plain language of the Act— 
that in addition to providing generally 
for attainment and maintenance of the 
NAAQS, all state SIPs must satisfy the 
specific elements outlined in section 
110(a)(2). Even setting aside that Train 
predated substantive revisions to the 
CAA that strengthened section 
110(a)(2)(A) in ways relevant here,82 the 
Train Court clearly stated that section 
110(a)(2) imposes additional 
requirements for state submissions to be 
accepted, independent of the general 
obligation to meet the NAAQS. Many 
commenters on the February 2013 
proposal selectively quoted or cited 
only portions of the following excerpt 
from Train, omitting or ignoring the 
portions emphasized here: 



The Agency is plainly charged by the Act 
with the responsibility for setting the 
national ambient air standards. Just as 
plainly, however, it is relegated by the Act 
to a secondary role in the process of 
determining and enforcing the specific, 
source-by-source emission limitations which 
are necessary if the national standards it has 
set are to be met. Under § 110(a)(2), the 
Agency is required to approve a state plan 
which provides for the timely attainment and 
subsequent maintenance of ambient air 
standards, and which also satisfies that 
section’s other general requirements. The Act 
gives the Agency no authority to question the 
wisdom of a State’s choices of emission 
limitations if they are part of a plan which 
satisfies the standards of § 110(a)(2) . . . . 
Thus [i.e., provided the state plan satisfies 
the basic requirements of § 110(a)(2)], so long 
as the ultimate effect of a State’s choice of 
emission limitations is compliance with the 
national standards for ambient air, the State 
is at liberty to adopt whatever mix of 
emission limitations it deems best suited to 
its particular situation.83 



VerDate Sep<11>2014 21:14 Jun 11, 2015 Jkt 235001 PO 00000 Frm 00039 Fmt 4701 Sfmt 4700 E:\FR\FM\12JNR2.SGM 12JNR2m
st



oc
ks



til
l o



n 
D



S
K



4V
P



T
V



N
1P



R
O



D
 w



ith
 R



U
LE



S
2











33878 Federal Register / Vol. 80, No. 113 / Friday, June 12, 2015 / Rules and Regulations 



84 See id. (emphasis added). 
85 See id. The EPA notes that section 110(a)(2) 



and other sections relevant to SIPs in fact contain 
numerous procedural and substantive requirements 
that air agencies must meet. Section 110(a) is not 
composed of a single sentence that directs states 
merely to attain the NAAQS; it is replete with legal 
requirements applicable to SIPs that help to assure 
that a SIP will successfully meet that objective. 



86 See id. 
87 As a related point, the EPA notes that 



commenters claiming that the proposed SIP call 
was a violation of cooperative federalism likewise 
typically did not address the existence or 
significance of sections 110(k), 110(l) and 193. All 
of these provisions indicate that the EPA has 
statutory authority and responsibility to approve or 
disapprove SIP submissions, based upon whether 
they meet applicable requirements of the CAA. The 
EPA fully explained its views concerning its 
authority and responsibility under these provisions 
in the February 2013 proposal. See 78 FR 12459 at 
12471, 12477–78, 12483–89; Background 
Memorandum at 2–3. 



88 696 F.3d 7, 29 (D.C. Cir. 2012) rev’d, 134 S. Ct. 
1584 (2014). 



89 Id. at 28. 
90 Id. at 38 (Rogers, J., dissenting). 
91 See EPA v. EME Homer City Generation, L.P., 



134 S. Ct. 1584 (2014). 



92 Id. at 1600–01. 
93 Id. at 1601 (citing, inter alia, section 110(a)(2)). 
94 See id. at 1593 (citing Chevron, U.S.A., Inc. v. 



Natural Res. Def. Council, Inc., 467 U.S. 837 
(1984)). See, e.g., Oklahoma v. EPA, 723 F.3d 1201, 
1208 (10th Cir. 2013), cert. denied, 134 S. Ct. 2662 
(2014) (applying Chevron to uphold EPA’s 
disapproval of a SIP for noncompliance with 
regional haze requirements in section 110(a)(2)(J)); 
North Dakota v. EPA, 730 F.3d 750 (8th Cir. 2013), 
cert. denied, 134 S. Ct. 2662 (2014) (applying 
Chevron to uphold EPA’s disapproval of a SIP for 
noncompliance with interstate visibility 
requirements in section 110(a)(2)(D)(i)(II)); 
Luminant Generation v. EPA, 714 F.3d 841, 856 
(5th Cir. 2013), cert. denied, 134 S. Ct. 387 (2013); 
Mont. Sulphur & Chem. Co. v. United States EPA, 
666 F.3d 1174, 1180, 1189 (9th Cir. 2012), cert. 
denied, 133 S. Ct. 409 (2012) (‘‘The Clean Air Act 
gives the EPA significant national oversight over air 
quality standards, to be exercised pursuant to 
statutory specifications, and provides EPA with 
regulatory discretion in key respects relevant to SIP 
calls and determinations about the attainment of the 
NAAQS’’); Mich. Dep’t of Envtl. Quality v. Browner, 
230 F.3d 181, 184–85 (6th Cir. 2000) (‘‘Although 
states are given broad authority to design programs, 
the EPA has the final authority to determine 
whether a SIP meets the requirements of the 
CAA.’’). 



95 78 FR 12459 at 12489 & nn.89–90. 
96 See EME Homer City Generation, L.P. v. EPA, 



696 F.3d at 29 (citing Michigan, 213 F.3d at 687; 
Virginia, 108 F.3d at 1410) (emphasis added). 



When read in its entirety, without 
omitting the portions italicized above, 
Train clearly does not stand for the 
proposition that SIPs must be judged 
exclusively on the basis of whether they 
will ensure attainment and maintenance 
of the NAAQS. To the contrary, the 
Court made clear that approvable SIP 
submissions must not only provide for 
attainment and maintenance of the 
NAAQS but must also satisfy section 
110(a)(2)’s ‘‘other general requirements 
. . . .’’ 84 Furthermore, while states 
have great latitude to select emission 
limitations, Train explained that those 
emission limitations must nevertheless 
be ‘‘part of a plan which satisfies the 
standards of § 110(a)(2) . . . .’’ 85 
Finally, the EPA notes that many 
commenters quoting the final sentence 
excerpted above typically excluded the 
word ‘‘Thus,’’ which references the 
preceding sentence stating that SIPs 
must ‘‘satisfy [section 110(a)(2)]’s other 
general requirements.’’ 86 By omitting 
the word ‘‘thus,’’ and the passages 
concerning the obligation of states to 
comply with section 110(a)(2) and other 
obligations of the CAA, the commenters 
disregard the critical point that the EPA 
has the statutory responsibility to assure 
that state SIPs meet the specific 
requirements of the CAA, not merely 
that they provide for attainment of the 
NAAQS regardless of whether they meet 
other mandatory legal requirements.87 
In short, the Train Court did not hold 
that SIPs must merely provide for 
attainment of the NAAQS even under 
the 1970 Act, much less the text of the 
CAA applicable today. To the contrary, 
the U.S. Supreme Court indicated that 
approvable state plans were also 
required to meet other legal 
specifications of the CAA for SIPs such 
as those in section 110(a)(2) and that the 
EPA’s responsibility is to determine 
whether they do so. The EPA’s own 



obligations with respect to evaluating 
SIPs under sections 110(k)(3), 110(l) and 
193 continue to provide this authority 
and responsibility today. 



After Train, one of the cases most 
frequently cited by commenters for its 
discussion of cooperative federalism 
was the D.C. Circuit’s decision in EME 
Homer City Generation, L.P. v. EPA, a 
case since overturned by the U.S. 
Supreme Court.88 In that case arising 
under section 110(a)(2), the D.C. Circuit 
vacated the EPA’s Cross-State Air 
Pollution Rule for two reasons, one 
being related to statutory interpretation 
of section 110(a)(2)(D)(i), the other being 
‘‘a second, entirely independent 
problem’’ based on the EPA’s purported 
overstep of the federalism bar identified 
in the Train-Virginia line of cases.89 
After recounting a list of decisions that 
recognize the cooperative-federalism 
structure of the CAA, the D.C. Circuit 
concluded that even though states have 
the ‘‘primary responsibility’’ for 
implementing the NAAQS, in this case 
the states had no responsibility to 
address interstate transport until the 
EPA first quantified the obligations of 
the states. The dissent described the 
majority’s application of the Train- 
Virginia cases as ‘‘a redesign of 
Congress’s vision of cooperative 
federalism in implementing the CAA 
. . . .’’ 90 The commenters approvingly 
cited to the D.C. Circuit’s EME Homer 
City decision, evidently to illustrate the 
importance of states’ role under section 
110. That states are given the first 
opportunity to develop a SIP that 
complies with section 110 is not in 
dispute. What is in dispute are the 
authority and the responsibility of the 
EPA to take action when states fail to 
comply with all of the requirements for 
SIP provisions under the CAA, whether 
that requirement is to address interstate 
transport or to meet other specific legal 
requirements of the Act applicable to 
SIP provisions. 



The U.S. Supreme Court reversed the 
EME Homer City decision in June 
2014,91 rendering suspect the D.C. 
Circuit’s interpretation of the Train- 
Virginia line of cases, as well as 
rendering suspect the commenters’ even 
broader characterization of that 
interpretation as per se authorizing the 
states to create provisions such as the 
SSM exemptions and affirmative 
defenses at issue in this SIP call. The 
U.S. Supreme Court held that the 



touchstone for identifying the division 
of responsibility between the EPA and 
the states is the text of section 110(a)(2) 
itself.92 Although this SIP call involves 
different requirements of section 
110(a)(2) than the one at issue in EME 
Homer City—there, the interstate 
transport obligations of 
110(a)(2)(D)(i)(I)—the Court expressly 
held that ‘‘[n]othing in the Act 
differentiates the Good Neighbor 
Provision from the several other matters 
a State must address in its SIP.’’ 93 After 
the U.S. Supreme Court’s ruling, the 
EPA’s role under section 110’s 
cooperative-federalism framework—as 
the agency charged with reasonably 
interpreting the fundamental 
requirements of section 110(a)(2), and 
applying those reasonably interpreted 
requirements to state SIPs—cannot 
reasonably be in doubt.94 



The touchstone of the cooperative- 
federalism concept outlined in the 
Train-Virginia line of cases is that, 
under the authority of section 110, the 
EPA may not legally or functionally 
require a state to adopt a specific control 
measure in its SIP in response to a SIP 
call.95 On this point, the DC Circuit’s 
opinion in EME Homer City was largely 
in line with Train, Virginia, and other 
DC Circuit cases. In that decision, the 
court described the Train-Virginia 
federalism bar as prohibiting the EPA 
‘‘from using the SIP process to adopt 
specific control measures.’’ 96 The EME 
Homer City court did not more broadly 
hold that section 110(a)(2) imposes no 
independent limits on state discretion 
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97 421 U.S. at 79 (emphasis added). 
98 Virginia v. EPA, 108 F.3d 1397, 1415 (D.C. Cir. 



1997) (holding that functionally, in that case, 
‘‘EPA’s alternative is no alternative at all’’); see also 
Appalachian Power Co. v. EPA, 249 F.3d 1032, 
1047 (D.C. Cir. 2001) (citing Virginia, 108 F.3d at 
1406, 1410) (‘‘We did not suggest [in Virginia] that 
under § 110 states may develop their plans free of 
extrinsic legal constraints. Indeed, SIP development 
. . . commonly involves decisionmaking subject to 
various legal constraints.’’). 



99 213 F.3d 663 (D.C. Cir. 2000). 
100 Id. at 687 (emphasis added). 



101 249 F.3d 1032, 1047 (D.C. Cir. 2001) (citing 
Virginia, 108 F.3d at 1410) (emphasis added). 



102 See id. 
103 78 FR 12459 at 12489. 
104 See, e.g., Michigan, 213 F.3d at 687. 
105 Michigan v. EPA, 213 F.3d 663, 687 (D.C. Cir. 



2000) (quoting Union Elec. Co. v. EPA, 427 U.S. 
246, 256–57 (1976)); see Mont. Sulphur & Chem. 
Co. v. United States EPA, 666 F.3d 1174, 1181 (9th 



Cir. 2012), cert. denied, 133 S. Ct. 409 (2012) (‘‘The 
Clean Air Act gives the EPA significant national 
oversight power over air quality standards, to be 
exercised pursuant to statutory specifications, and 
provides the EPA with regulatory discretion in key 
respects relevant to SIP calls and determinations 
about the attainment of NAAQS.’’). 



by requiring the states to meet legal 
requirements for SIP provisions, or that 
the EPA is prohibited from either 
interpreting 110(a)(2)’s basic 
requirements or reviewing state SIPs for 
compliance with those requirements. 
Accordingly, the EPA believes that to 
the extent that the DC Circuit’s EME 
Homer City decision is relevant to this 
action, the decision in fact supports the 
basic principle that the EPA has 
authority and responsibility to assure 
that states comply with legal 
requirements of the CAA applicable to 
SIP provisions. 



This view of what cooperative 
federalism prohibits is consistent with 
Train, where the U.S. Supreme Court 
stated that the EPA ‘‘is relegated by the 
[1970] Act to a secondary role in the 
process of determining and enforcing 
the specific, source-by-source emission 
limitations which are necessary if the 
national standards it has set are to be 
met.’’ 97 It is also consistent with the 
Virginia decision, where the DC Circuit 
held that the EPA cannot under section 
110 functionally require states to 
‘‘adopt[] particular control measures’’ in 
a SIP but must rather ensure that states 
have a meaningful choice among 
alternatives.98 Moreover, it is consistent 
with the court’s view in Michigan v. 
EPA,99 a case involving a SIP call, in 
which the DC Circuit interpreted and 
applied those precedents: 



Given the Train and Virginia precedent, 
the validity of the NOx budget program 
underlying the SIP call depends in part on 
whether the program in effect constitutes an 
EPA-imposed control measure or emission 
limitation triggering the Train-Virginia 
federalism bar: In other words, on whether 
the program constitutes an impermissible 
source-specific means rather than a 
permissible end goal. However, the program’s 
validity also depends on whether EPA’s 
budgets allow the covered states real choice 
with regard to the control measure options 
available to them to meet the budget 
requirements.100 



Clearly, in this SIP call the EPA is 
leaving the states the freedom to correct 
the inappropriate provisions in any 
manner they wish as long as they 
comply with the constraints of section 
110(a)(2). 



Finally, this view is consistent with 
Appalachian Power Co. v. EPA, where 
the DC Circuit reiterated that Virginia 
‘‘disapproved the EPA’s plan to reject 
SIPs that did not incorporate particular 
limits upon emissions from new 
cars.’’ 101 The specific controls 
discussed in these cases are quite 
different, both as a legal matter and 
functionally, from the statutory 
constraints on the states’ exercise of 
discretion that the EPA is interpreting 
and applying in this action.102 



As explained in the February 2013 
proposal, in this action the EPA is not 
requiring states to adopt any particular 
emission limitation or to impose a 
specific control measure in a SIP 
provision; the EPA is merely directing 
the states to address the fundamental 
statutory requirements that all SIP 
provisions must meet.103 This SIP call 
outlines the principles and framework 
for how states can revise the existing 
deficient SIP provisions to meet a 
permissible end goal 104—compliance 
with the Act. In so doing, the EPA is 
merely acting pursuant to its 
supervisory role under the CAA’s 
cooperative-federalism framework, to 
ensure that SIPs satisfy those broad 
requirements that section 110(a)(2) 
mandates SIPs ‘‘shall’’ satisfy. With 
respect to section 110(a)(2)(A), this 
means that a SIP must at least contain 
legitimate, enforceable emission 
limitations to the extent they are 
necessary or appropriate ‘‘to meet the 
applicable requirements’’ of the Act. 
SIPs cannot contain unbounded 
director’s discretion provisions that 
functionally subvert the requirements of 
the CAA for approval and revision of 
SIP provisions. Likewise, SIPs cannot 
have enforcement discretion provisions 
or affirmative defense provisions that 
contravene the fundamental 
requirements concerning the 
enforcement of SIP provisions. 
Accordingly, the EPA believes that this 
SIP call fully accords with the federal- 
state partnership outlined in section 
110, by providing the states meaningful 
latitude when developing SIP 
submissions, while ‘‘‘nonetheless 
subject[ing] the States to strict minimum 
compliances requirements’ and giv[ing] 
EPA the authority to determine a state’s 
compliance with those 
requirements.’’ 105 



The EPA emphasizes that this action 
also allows states ‘‘real choice’’ 
concerning their SIP provisions, so long 
as the provisions are consistent with 
applicable requirements. For example, 
this SIP call does not establish any 
specific, source-by-source limitations. 
To the contrary, as described in section 
VII.A of this document, emission 
limitations meeting the requirements of 
section 110(a)(2)(A) may take a variety 
of forms. Under section 110(a)(2)(A), 
states are free to include in their SIPs 
whatever emission limitations they 
wish, provided the states comply with 
applicable legal requirements. Among 
those requirements are that an emission 
limitation in a SIP must be an ‘‘emission 
limitation’’ as defined in section 302(k) 
and that all controls—emission 
limitations and otherwise—must be 
sufficiently ‘‘enforceable’’ to ensure 
compliance with applicable CAA 
requirements. The SSM provisions at 
issue in this SIP call subvert both of 
these legal requirements. 



3. Comments that the EPA should 
expand the rulemaking to include 
additional SIP provisions that the 
commenters consider deficient with 
respect to SSM issues. 



Comment: Some commenters 
requested that the EPA expand its 
February 2013 proposed action to 
include additional SIP provisions that 
the commenters consider deficient with 
respect to SSM issues. Specifically, 
commenters identified additional SIP 
provisions in Wisconsin (a state not 
identified by the Petitioner) and New 
Hampshire (a state for which the 
Petitioner did specifically identify other 
SIP provisions). 



One commenter argued that ‘‘[i]t 
would substantially ease the 
administrative burden on EPA as well 
on public commenters’’ and ‘‘ensure 
that companies in all states are treated 
equally’’ if the EPA were to include ‘‘all 
SIPs with faulty SSM provisions in [a] 
consolidated SIP call.’’ Another 
commenter noted that ‘‘the interests of 
regulatory efficiency will be served’’ by 
adding additional SIP provisions to the 
SIP call because ‘‘all changes required 
by the policy underlying this 
rulemaking’’ to state SIPs would then be 
made at once. 



Response: The EPA acknowledges the 
requests made by the commenters 
concerning additional SIP provisions 
that may be inconsistent with CAA 
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106 February 2013 proposal, 78 FR 12459 
(February 22, 2013). 



107 The SIP provisions for which the EPA 
proposed SIP calls in its February 2013 proposal 
were further limited to those for which the 
Petitioner specifically requested action, with three 
exceptions; the EPA proposed SIP calls for 
additional SIP provisions in Ohio, North Dakota 
and West Virginia (one each), for reasons explained 
in section IX of the February 2013 proposal. 



108 The EPA notes that it has received a separate 
petition for rulemaking requesting it to evaluate SIP 
provisions in the State of Wisconsin. The EPA is 
not taking action on that separate petition as part 
of this action but will take action on that petition 
in a future rulemaking. 



109 Of these six states in which the EPA 
independently identified affirmative defense 
provisions, two states (California and Texas) were 
not identified in the Petition. For another two of 
these states (New Mexico and Washington), the EPA 
had already reviewed other affirmative defense 
provisions specifically identified in the Petition and 
had already proposed SIP calls in the February 2013 
proposal. For the other two states (South Carolina 
and West Virginia), the EPA had already reviewed 
and proposed SIP calls for provisions that were 
identified by the Petitioner but that did not include 
affirmative defenses. 



110 Petition at 14. 
111 See, generally, 40 CFR part 51 (including 



regulations applicable to many aspects of SIPs. 



requirements. The EPA also agrees with 
the points made by the commenters 
concerning the potential benefits of 
expanding the rulemaking to include 
evaluation of additional provisions. 
However, in the February 2013 proposal 
the EPA elected to review the specific 
SIP provisions identified by the 
Petitioner in the SIPs of only the 39 
states (and jurisdictions) identified by 
the Petitioner to determine whether they 
were consistent with the CAA as 
interpreted in the EPA’s SSM Policy as 
requested in the Petition.106 Although 
there may be additional SIP provisions 
that are deficient, the EPA determined 
that it would first focus its review on 
the SIP provisions for which possible 
deficiencies had already been identified 
by the Petitioner.107 Accordingly, the 
February 2013 proposal addressed only 
those states identified in the Petition, in 
order to use EPA and state resources 
most efficiently. 



With respect to the specific additional 
SIP provisions identified by the 
commenters on the February 2013 
proposal, the EPA also notes that it 
cannot take final action on any 
additional SSM-related SIP provisions 
without first providing an opportunity 
for public notice and comment with 
respect to those additional SIP 
provisions. The EPA agrees that an 
important objective of its action on the 
Petition is to provide complete, 
comprehensive and up-to-date guidance 
to all air agencies concerning SIP 
provisions that apply to emissions 
during SSM events. The EPA is 
endeavoring to do this by responding to 
the Petition fully and by updating its 
interpretation of the CAA in the SSM 
Policy to reflect the relevant statutory 
requirements and recent court 
decisions. All states should feel free to 
apply this revised guidance in 
reviewing their own SIP provisions and 
revising them as appropriate. The EPA 
may address other SSM-related 
provisions that may be inconsistent 
with EPA’s SSM Policy and the CAA in 
a later separate notice-and-comment 
action(s). The EPA has authority to 
address those provisions separately.108 



The EPA notes that with respect to the 
issue of affirmative defenses in SIP 
provisions, the Agency determined that 
it was necessary to amend its February 
2013 proposal to take into consideration 
a subsequent court decision concerning 
the legal basis for such provisions. As 
explained in the SNPR and also in 
section IV of this document, the DC 
Circuit in the NRDC case decided that 
the CAA precludes any affirmative 
defense provisions that would operate 
to limit a court’s jurisdiction or 
discretion to determine the appropriate 
remedy in an enforcement action. Thus, 
the EPA issued the SNPR to address this 
development in the law. Because of 
recent EPA actions and court decisions 
on this subject, the Agency determined 
that it was important to address not only 
the affirmative defense provisions 
identified in the Petition but also 
affirmative defense provisions that the 
EPA independently identified in six 
states’ SIPs.109 The SNPR was explicitly 
limited to the narrow concern of 
affirmative defense provisions, which 
was one of the types of issued 
specifically identified by the Petitioner. 
The EPA issued the SNPR with the same 
intention as that with which it issued 
the February 2013 proposal—so that the 
final action would provide guidance 
that reflects the EPA’s updated 
interpretation of the CAA and would 
respond to the Petitioner’s request that 
‘‘EPA find that all SIPs containing an 
SSM exemption or a provision that 
could be interpreted to affect EPA or 
citizen enforcement are substantially 
inadequate to comply with the 
requirements of the Clean Air Act and 
issue a call for each of the states with 
such a SIP to revise it in conformity 
with the requirements of the Act or 
otherwise remedy these defective 
SIPs.’’ 110 The EPA included these six 
states’ affirmative defense provisions in 
order to provide comprehensive 
guidance to all states concerning 
affirmative defense provisions in SIPs 
and to avoid confusion that may arise 
due to recent rulemakings and court 
decisions relevant to such provisions 
under the CAA. 



The SIP call promulgated by the EPA 
in this action applies only to the 
particular SIP provisions identified in 
this document, and the scope of the SIP 
call for each state is limited to those 
provisions. However, if states of their 
own accord wish to revise SIP 
provisions, beyond those identified in 
this SIP call, that they believe are 
inconsistent with the SSM Policy and 
the CAA, the EPA will review and act 
on those SIP revisions in accordance 
with CAA sections 110(k), 110(l) and 
193. 



4. Comments that the EPA should 
create regulatory text in 40 CFR part 51 
to forbid SSM exemptions in SIP 
provisions if the CAA precludes them. 



Comment: Commenters argued that 
the EPA, before issuing a SIP call 
requiring states to revise SIP provisions 
containing exemptions for emissions 
during SSM events, should first have 
promulgated specific regulations 
articulating that such exemptions are 
precluded by the CAA. According to 
commenters, taking this approach 
would have given states more certainty 
and clarity and provided states with 
more time to develop SIP revisions 
consistent with those regulatory 
requirements. Commenters also asserted 
that it is not appropriate for the EPA to 
proceed with a SIP call to states without 
prior rulemaking to create regulatory 
provisions explicitly prohibiting SSM 
exemptions in SIPs, given that the 
Agency has previously approved the SIP 
provisions at issue. 



Response: The EPA disagrees with the 
commenters’ argument that the Agency 
must first promulgate regulations to 
make clear that exemptions for 
emissions during SSM events are not 
permissible in SIPs, prior to issuing this 
SIP call. The EPA likewise disagrees 
with the implication that its authority to 
promulgate a SIP call is restricted only 
to those issues for which there is 
specifically applicable regulatory text, 
as opposed to requirements related to 
statutory provisions, court decisions or 
other legal or factual bases for a 
determination that an existing SIP 
provision is substantially inadequate to 
meet CAA requirements. The EPA 
disagrees with the commenters for 
several reasons. 



First, the CAA does not impose a 
general obligation upon the Agency to 
promulgate regulations applicable to all 
SIP requirements. Although the EPA has 
elected to promulgate regulations to 
address a broad variety of issues 
relevant to SIPs,111 the Agency is not 
obligated to promulgate regulations 
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112 See, e.g., CAA section 169A(a)(4) (requiring 
the EPA to promulgate regulations governing the 
requirements relevant to SIP requirements for 
purposes of regional haze reduction). 



113 See, e.g., ‘‘State Implementation Plans; 
General Preamble for the Implementation of Title I 
of the Clean Air Act Amendments of 1990,’’ 57 FR 
13498 (April 16, 1992) (the ‘‘General Preamble’’ that 
continues to provide guidance recommendations to 
states for certain attainment plan requirements for 
various NAAQS); 40 CFR part 51, subpart Z 
(imposing regulatory requirements for certain 
attainment plan requirements for the 1997 PM2.5 
NAAQS). 



114 See, e.g., Michigan v. EPA, 213 F.3d 663 (D.C. 
Cir. 2000) (upholding the ‘‘NOX SIP Call’’ to states 
requiring revisions to previously approved SIPs 
with respect to ozone transport and section 
110(a)(2)(D)(i)(I)); ‘‘Finding of Substantial 
Inadequacy of Implementation Plan; Call for Utah 
State Implementation Plan Revision,’’ 74 FR 21639 
(April 18, 2011) (the EPA issued a SIP call to rectify 
SIP provisions dating back to 1980). 



115 See E.O. 13563 section 2(c). 
116 See ‘‘State Implementation Plans: Response to 



Petition for Rulemaking; Findings of Substantial 
Inadequacy; and SIP Calls To Amend Provisions 
Applying to Excess Emissions During Periods of 
Startup, Shutdown, and Malfunction; Notice of 
extension of public comment period,’’ 78 FR 20855 
(April 8, 2013), in the rulemaking docket at EPA– 
HQ–OAR–2012–0322–0126. 



unless there is a specific statutory 
mandate that it do so.112 In addition, the 
EPA has authority under section 301 to 
promulgate such regulations as it deems 
necessary to implement the CAA (e.g., 
to fill statutory gaps left by Congress for 
the EPA to fill or to clarify ambiguous 
statutory language). With respect to SIP 
requirements, however, the EPA has 
elected to promulgate regulations or to 
issue guidance to states to address 
different requirements, as 
appropriate.113 In short, there is no 
specific statutory requirement that the 
EPA promulgate regulations with 
respect to the types of deficiencies in 
SIP provisions at issue in this action 
prior to issuing a SIP call. 



Second, the EPA has historically 
elected to address the key issues 
relevant to this SIP call action in 
guidance. Through a series of guidance 
documents, issued in 1982, 1983, 1999 
and 2001, the EPA has previously 
explained its interpretations of the CAA 
with respect to SIP provisions that 
contain automatic SSM exemptions, 
discretionary SSM exemptions, the 
exercise of enforcement discretion for 
SSM events and affirmative defenses for 
SSM events. Starting in the 1982 SSM 
Guidance, the EPA explicitly 
acknowledged that it had previously 
approved some SIP provisions related to 
emissions during SSM events that it 
should not have, because the provisions 
were inconsistent with requirements for 
SIPs. In addition, the EPA has in 
rulemakings applied its interpretation of 
the CAA with respect to issues such as 
exemptions for emissions during SSM 
events, and these actions have been 
approved by courts.114 Under these 
circumstances, the EPA does not agree 
that promulgation of generally 
applicable regulations was necessary to 
put states on notice of the Agency’s 
interpretation of the CAA with respect 



to these issues, prior to issuance of a SIP 
call. 



Finally, the EPA’s authority under 
section 110(k)(5) is not limited, 
expressly or otherwise, solely to 
inadequacies related to regulatory 
requirements. To the contrary, section 
110(k)(5) refers broadly to attainment 
and maintenance of the NAAQS, 
adequate mitigation of interstate 
transport and compliance with ‘‘any 
requirement of’’ the CAA. In addition, 
section 110(k)(5) specifically 
contemplates situations such as this 
one, ‘‘whenever’’ the EPA finds 
previously approved SIP provisions to 
be deficient. Nothing in the CAA 
requires the EPA to conduct a separate 
rulemaking clarifying its interpretation 
of the CAA prior to issuance of this SIP 
call. For the types of deficiencies at 
issue in this action, the EPA believes 
that the statutory requirements of the 
CAA itself and recent court decisions 
concerning those statutory provisions 
provide sufficient basis for this SIP call. 



For the foregoing reasons, the EPA 
disagrees that before requiring states to 
revise SIPs that contain provisions with 
SSM exemptions, the EPA first must 
promulgate regulations explicitly stating 
that such exemptions are impermissible 
under the CAA. In addition, the EPA 
notes that although it is not 
promulgating generally applicable 
regulations in this action, it is 
nonetheless revising its guidance in the 
SSM Policy through rulemaking and has 
thereby provided states and other 
parties the opportunity to comment on 
the Agency’s interpretation of the CAA 
with respect to this issue. 



5. Comments that the EPA did not 
provide a sufficiently long comment 
period on the proposal in general or as 
contemplated in Executive Order 13563. 



Comment: A number of commenters 
argued that the comment period 
provided by the EPA for the February 
2013 proposal was ‘‘at odds with’’ 
Executive Order 13563. The 
commenters alleged that the comment 
period was ‘‘unconscionably short,’’ 
even so short as to be ‘‘arbitrary and 
capricious’’ because, in order to provide 
comments, ‘‘impacted States and 
industries must perform the data 
collection and analysis necessary to 
evaluate the need for the proposed rule 
and its impacts.’’ Further, the 
commenters alleged, the ‘‘EPA’s failure 
and refusal to perform any technical 
analyses of the feasibility of source 
operations after the elimination of SSM 
provisions or the likely capital and 
operating costs of additional control 
equipment required to meet numeric 
standards during all operational periods 
has denied the States, the affected 



parties, and the public a meaningful 
opportunity to evaluate and comment 
upon the proposed rule.’’ Finally, one 
commenter asserted that Executive 
Order 13563 requires that ‘‘[b]efore 
issuing a notice of proposed rulemaking, 
each agency, where feasible and 
appropriate, shall seek the views of 
those who are likely to be affected.’’ 115 
The commenter claimed that because 
the EPA allegedly ‘‘failed to seek the 
views of those who are likely to be 
affected and those who are potentially 
subject to such rulemaking, EPA’s 
actions ignore the requirements of the 
Executive Order.’’ 



Response: The EPA disagrees that it 
has not provided sufficiently long 
comment periods to address the specific 
issues relevant to this action. As 
described in section IV.D.1 of this 
document, the EPA has followed all 
steps of a notice-and-comment 
rulemaking, as governed by applicable 
statutes, regulations and executive 
orders, including a robust process for 
public participation. When the EPA 
initially proposed to take action on the 
Petition, in February 2013, it 
simultaneously solicited public 
comment on all aspects of its proposed 
response to the issues in the Petition 
and in particular on its proposed action 
with respect to each of the specific 
existing SIP provisions identified by the 
Petitioner as inconsistent with the 
requirements of the CAA. In response to 
requests, the EPA extended the public 
comment period for this proposal to 
May 13, 2013, which is 80 days from the 
date the proposed rulemaking was 
published in the Federal Register and 
89 days from the date the proposed 
rulemaking was posted on the EPA’s 
Web site.116 The EPA deemed this 
extension appropriate because of the 
issues raised in the February 2013 
proposal. The EPA also held a public 
hearing on March 12, 2013. In response 
to this proposed action, the EPA 
received approximately 69,000 public 
comments, including over 50 comment 
letters from state and local governments, 
over 150 comment letters from industry 
commenters, over 25 comment letters 
from public interest groups and many 
thousands of comments from individual 
commenters. Many of these comment 
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117 See E.O. 13563 section 2(b) (emphasis added). 



118 See, e.g., Omnipoint Corp. v. Fed. Commc’ns 
Comm’n, 78 F.3d 620, 629 (D.C. Cir. 1996) 
(approving a 7-day comment period); Florida Power 
& Light Co. v. United States, 846 F.2d 765, 772 (D.C. 
Cir. 1988) (holding a 15-day comment period to not 
be unreasonable under the governing 
circumstances); Conn. Light & Power Co. v. NRC, 
673 F.2d 525, 534 (D.C. Cir. 1982) (holding 30 days 
not unreasonable in the particular situation); Am. 
Farm Bureau Fedn v. United States EPA, 984 
F.Supp.2d 289, 333 (M.D. Pa. 2013) (holding that 
a 45-day comment period was adequate despite 
‘‘technical complexities of the regulations and 
issues raised’’). 



119 This issue is addressed in more detail in 
section VIII.A.1 of this document. 



letters were substantial and covered 
numerous issues. 



Similarly, when the EPA ascertained 
that it was necessary to revise its 
proposed action on the Petition with 
respect to affirmative defenses in SIP 
provisions, the Agency issued the 
SNPR. In that supplemental proposal, in 
September 2014, the EPA fully 
explained the issues and took comment 
on the questions related to whether 
affirmative defense provisions are 
consistent with CAA requirements 
concerning the jurisdiction of courts in 
enforcement actions, and thus whether 
such provisions are consistent with 
fundamental CAA requirements for SIP 
provisions. The EPA provided a public 
comment period ending November 6, 
2014, which is 50 days from the date the 
SNPR was published in the Federal 
Register and 62 days from the date the 
SNPR was posted on the EPA’s Web 
site. The EPA believes that the comment 
period was sufficient given that the 
subject of the SNPR was limited to the 
narrow issue of whether affirmative 
defense provisions are consistent with 
CAA requirements. The EPA also held 
a public hearing on the SNPR on 
October 7, 2014 on the specific topic of 
the legitimacy of affirmative defense 
provisions in SIPs. In response to the 
SNPR, the EPA received over 20,000 
public comments, including at least 9 
comment letters from states and local 
governments, over 40 comment letters 
from industry commenters, at least 6 
comment letters from public interest 
groups, and many thousands of 
comments from individual commenters. 



Executive Order 13563 provides that 
each agency should ‘‘afford the public a 
meaningful opportunity to comment 
through the Internet on any proposed 
regulation, with a comment period that 
should generally be at least 60 days.’’ 117 
The length of the Agency’s comment 
period for the original proposed 
rulemaking well-exceeded this standard. 
The EPA also facilitated comment on 
the action by providing a full and 
detailed evaluation of the relevant 
issues in the February 2013 proposal, 
the background memorandum 
supporting the proposal and the SNPR. 



When considering whether an agency 
has provided for adequate public input, 
reviewing courts are generally most 
concerned with the overall adequacy of 
the opportunity to comment. This, in 
turn, typically depends on steps the 
agency took to notify the public of 
information that is important to this 
action. Comment period length is only 
one factor that courts consider in this 
analysis, and courts have regularly 



found that comment periods of 
significantly shorter length than the 80 
days provided here on the February 
2013 proposal were reasonable in 
various circumstances.118 Given the 
nature of the issues raised by the 
Petition, the EPA believes that the 
comment period was appropriate and 
sufficient to allow for full analysis of the 
issues and preparation of comments. 
The number of comments received on 
the February 2013 proposal, and the 
breadth of issues and level of detail 
provided by the commenters, both 
supportive and adverse, serve to support 
the EPA’s view on this point. 



The EPA also disagrees with respect 
to the claims of commenters that the 
comment period was insufficient 
because the EPA should provide time 
for commenters to evaluate and analyze 
fully the possible ultimate impacts of 
the SIP call upon particular sources, to 
determine what type of SIP revision by 
a state is appropriate in response to a 
SIP call, or to ascertain what specific 
new emission limitation or control 
measure requirement states should 
impose upon sources in such a future 
SIP revision. The EPA’s action on the 
Petition concerning specific existing SIP 
provisions is focused upon whether 
those existing provisions meet 
fundamental legal requirements of the 
CAA for SIP provisions. The EPA is not 
required to provide a comment period 
for this action that allows states actually 
to determine which of the potential 
forms of SIP revision they may wish to 
undertake, or to complete those SIP 
revisions, as part of this rulemaking. 
The subsequent state and EPA 
rulemaking processes on the SIP 
revisions in response to this SIP call 
action will provide time for further 
evaluation of the issues raised by 
commenters. 



As explained in the February 2013 
proposal, the EPA does not interpret 
section 110(k)(5) to require it to ‘‘prove 
causation’’ concerning what precise 
impacts illegal SIP provisions are 
having on CAA requirements, such as 
attainment and maintenance of the 
NAAQS and enforcement of SIP 



requirements.119 Nor is the EPA 
directing states to adopt a specific 
control measure in response to the SIP 
call; the decision as to how to revise the 
affected SIP provisions in response to 
the SIP call is left to the states. The 
state’s response to the SIP call will be 
developed in future rulemaking actions 
at both the state and federal level which 
will similarly be subject to full notice- 
and-comment proceedings. In electing 
to proceed by SIP call under section 
110(k)(5), rather than by error correction 
under section 110(k)(6), the EPA is 
providing affected states with the 
maximum time permitted by statute to 
determine how best to revise their SIP 
provisions, consistent with CAA 
requirements. During this process, the 
commenters and other stakeholders will 
have the opportunity to participate in 
the development of the SIP revision, 
including decisions such as how the 
state elects to revise the deficient SIP 
provisions (e.g., merely to eliminate an 
exemption for SSM events or to impose 
an alternative emission limitation 
applicable to startup and shutdown). 



The questions posed by the 
commenters about what specific 
emission limitations should apply 
during startup and shutdown events, 
what control measures will meet 
applicable CAA legal requirements, 
what control measures will be effective 
and cost-effective to meet applicable 
legal standards and other similar 
questions are exactly the sorts of issues 
that states will evaluate in the process 
of revising affected SIP provisions. 
Moreover, these are the same sorts of 
questions that the EPA will be 
evaluating when it reviews state SIP 
submissions made in response to the 
SIP call. The EPA is not required, by 
Executive Order 13563 or otherwise, to 
provide a comment period that would 
allow for all future actions in response 
to the SIP call to occur before issuing 
the SIP call. The EPA anticipates that 
the commenters will be able to 
participate actively in the actions that 
will happen in due course in response 
to this SIP call. 



Finally, the EPA disagrees that it did 
not adequately seek the views of 
potentially affected entities prior to 
issuance of the February 2013 proposal. 
The EPA alerted the public to the 
existence of the Petition by soliciting 
comment on the settlement agreement 
that obligated the Agency to act upon it, 
in accordance with CAA section 113(g). 
Subsequently, EPA personnel 
communicated about the Petition and 
the issues it raised in various standing 
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120 See ATK Launch Systems, Inc. v. EPA, 651 
F.3d 1194 (10th Cir. 2011). 



121 Id., 651 F.3d at 1197. 
122 Id., 651 F.3d at 1199. 



123 See Memorandum, ‘‘Estimate of Potential 
Direct Costs of SSM SIP Calls to Air Agencies,’’ 
April 28, 2015, in the rulemaking docket. 



meetings and conference calls with 
states and organizations that represent 
state and local air regulators. 



6. Comments that this action is not 
‘‘nationally applicable’’ for purposes of 
judicial review. 



Comment: Commenters alleged that 
the SSM SIP call is not ‘‘nationally 
applicable’’ for purposes of judicial 
review. One state commenter cited ATK 
Launch Systems for the proposition that 
the specific language of the regulation 
being challenged indicates whether an 
action is nationally or locally/regionally 
applicable. Because a SIP provision 
subject to this SIP call is state-specific, 
the commenter argued, it is of concern 
only for that state and thus the SIP call 
is a locally applicable action.120 



Response: The EPA disagrees with the 
commenter that the SIP call is not a 
nationally applicable action. In this 
action, the EPA is responding to a 
Petition that requires the Agency to 
reevaluate its interpretations of the CAA 
in the SSM Policy that apply to SIP 
provisions for all states across the 
nation. In so doing, the EPA is 
reiterating its interpretations with 
respect to some issues (e.g., that SIP 
provisions cannot include exemptions 
for emissions during SSM events) and 
revising its interpretations with respect 
to others (e.g., so that SIP provisions 
cannot include affirmative defenses for 
emissions during SSM events). In 
addition to reiterating and updating its 
interpretations with respect to SIP 
provisions in general, the EPA is also 
applying its interpretations to specific 
existing provisions in the SIPs of 41 
states. Through this action the EPA is 
establishing a national policy that it is 
applying to states across the nation. As 
with many nationally applicable 
rulemakings, it is true that this action 
also has local or regional effects in the 
sense that EPA is requiring 36 
individual states to submit revisions to 
their SIPs. However, through this action 
the EPA is applying the same legal and 
policy interpretation to each of these 
states. Thus, the underlying basis for the 
SIP call has ‘‘nationwide scope and 
effect’’ within the meaning of section 
307(b)(1) as explained by the EPA in the 
February 2013 proposal. A key purpose 
of the CAA in channeling to the D.C. 
Circuit challenges to EPA rulemakings 
that have nationwide scope and effect is 
to minimize instances where the same 
legal and policy basis for decisions may 
be challenged in multiple courts of 
appeals, which instances would 
potentially lead to inconsistent judicial 
holdings and a patchwork application of 



the CAA across the country. We note 
that in the ATK Launch case cited by 
commenters, the U.S. Court of Appeals 
for the Tenth Circuit (Tenth Circuit) in 
fact transferred to the D.C. Circuit 
challenges to the designation of two 
areas in Utah that were part of a 
national rulemaking designating areas 
across the U.S. for the PM2.5 NAAQS. In 
transferring the challenges to the D.C. 
Circuit, the Tenth Circuit noted that the 
designations rulemaking ‘‘reached areas 
coast to coast and beyond’’ and that the 
EPA had applied a uniform process and 
standard.121 Significantly, in support of 
its decision to transfer the challenges to 
the D.C. Circuit, the Tenth Circuit 
stated: ‘‘The challenge here is more akin 
to challenges to so-called ‘SIP Calls,’ 
which the Fourth and Fifth Circuits 
have transferred to the D.C. Circuit . . . 
Although each of the SIP Call petitions 
challenged the revision requirement as 
to a particular state, the SIP Call on its 
face applied the same standard to every 
state and mandated revisions based on 
that standard to states with non- 
conforming SIPs in multiple regions of 
the country.’’ 122 



7. Comments that the EPA was 
obligated to address and justify the 
potential costs of the action and failed 
to do so correctly. 



Comment: Several commenters 
alleged that the EPA has failed to 
address the costs associated with this 
rulemaking action appropriately and 
consistent with legal requirements. In 
particular, commenters alleged that the 
EPA is required to address costs of 
various impacts of this SIP call, 
including the costs that may be involved 
in changes to emissions controls or 
operation at sources and the costs to 
states to revise permits and revise SIPs 
in response to the SIP call. 



Commenters also alleged that the EPA 
has failed to comply with Executive 
Order 12291, Executive Order 12866, 
Executive Order 13211, the Regulatory 
Flexibility Act and the Unfunded 
Mandates Reform Act. 



One commenter supported the EPA’s 
approach with respect to cost. 



Response: The EPA disagrees with 
commenters concerning its compliance 
with the Executive Orders and statutes 
applicable to agency rulemaking in 
general. The EPA maintains that it did 
properly consider the costs imposed by 
this SIP call action, as required by law. 
As explained in the February 2013 
proposal, to the extent that the EPA is 
issuing a SIP call to a state under 
section 110(k)(5), the Agency is only 
requiring a state to revise its SIP to 



comply with existing requirements of 
the CAA. The EPA’s action, therefore, 
would leave to states the choice of how 
to revise the SIP provision in question 
to make it consistent with CAA 
requirements and of determining, 
among other things, which of several 
lawful approaches to the treatment of 
excess emissions during SSM events 
will be applied to particular sources. 
Therefore, the EPA considers the only 
direct costs of this rulemaking action to 
be those to states associated with 
preparation and submission of a SIP 
revision by those states for which the 
EPA issues a SIP call.123 Examples of 
such costs could include development 
of a state rule, conducting notice and 
public hearing and other costs incurred 
in connection with a SIP submission. 
The EPA notes that it did not consider 
the costs of potential revisions to 
operating permits for sources to be a 
direct cost imposed by this action, 
because, as stated elsewhere in this 
document, the Agency anticipates that 
states will elect to delay any necessary 
revision of permits until the permits 
need to be reissued in the ordinary 
course after revision of the underlying 
SIP provisions. 



The commenters also incorrectly 
claim that the EPA failed to comply 
with Executive Order 12291. That 
Executive Order was explicitly revoked 
by Executive Order 12866, which was 
signed by President Clinton on 
September 30, 1993. 



The commenters are likewise 
incorrect that the EPA did not comply 
with Executive Order 12866. This action 
was not deemed ‘‘significant’’ on a basis 
of the cost it will impose as the 
commenters claimed. The EPA has 
already concluded that this action will 
not result in a rule that may have an 
annual effect on the economy of $100 
million or more or adversely affect in a 
material way the economy, a sector of 
the economy, productivity, competition, 
jobs, the environment, public health or 
safety, of state, local or tribal 
governments or communities. The EPA 
instead determined that, as noted in 
both the February 2013 proposal 
(section X.A) and the SNPR (section 
VIII.A), this action is a ‘‘significant 
regulatory action’’ as that term is 
defined in Executive Order 12866 
because it raises novel legal or policy 
issues. Accordingly, it was on that basis 
that the EPA submitted the February 
2013 proposal, the SNPR and the final 
action to the Office of Management and 
Budget (OMB) for review. Changes made 
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124 See, e.g., Michigan v. EPA, 213 F.3d 663 (D.C. 
Cir. 2000); Mid-Tex Elec. Co-op, Inc. v. FERC, 773 
F.2d 327 (D.C. Cir. 1985). 



125 Petition at 16. 
126 Petition at 14. 



in response to OMB review are 
documented in the docket for this 
action. The EPA believes it has fully 
complied with Executive Order 12866. 



As stated in the February 2013 
proposal, the EPA does not believe this 
is a ‘‘significant energy action’’ as 
defined in Executive Order 13211, 
because it is not likely to have a 
significant adverse effect on the supply, 
distribution or use of energy. As 
described earlier, this action merely 
requires that states revise their SIPs to 
comply with existing requirements of 
the CAA. States have the choice of how 
to revise the deficient SIP provisions 
that are the subject of this action; there 
are a variety of different ways that states 
may treat the issue of excess emissions 
during SSM events consistent with CAA 
requirements for SIPs. This action 
merely prescribes the EPA’s action for 
states regarding their obligations for 
SIPs under the CAA, and therefore it is 
not a ‘‘significant energy action’’ under 
Executive Order 13211. 



With respect to the Regulatory 
Flexibility Act (RFA), as the EPA 
explained in the February 2013 
proposal, courts have interpreted the 
RFA to require a regulatory flexibility 
analysis only when small entities will 
be subject to the requirements of the 
rule.124 This action will not impose any 
requirements on small entities. Instead, 
it merely reiterates the EPA’s 
interpretation of the statutory 
requirements of the CAA. To the extent 
that the EPA is issuing a SIP call to a 
state under section 110(k)(5), the EPA is 
only requiring the state to revise its SIP 
to comply with existing requirements of 
the CAA. In turn, the state will 
determine whether and how to regulate 
specific sources, including any small 
entities, through the process of deciding 
how to revise a deficient SIP provision. 
The EPA’s action itself will not have a 
significant economic impact on a 
substantial number of small entities. 



As the EPA explained in the February 
2013 proposal, this action is not subject 
to the requirements of the Unfunded 
Mandates Reform Act (UMRA) because 
it does not contain a federal mandate 
that may result in expenditures of $100 
million or more for state, local and tribal 
governments, in the aggregate, or the 
private sector in any one year. With 
respect to the impacts on sources, the 
EPA’s action in this rulemaking is not 
directly imposing costs on any sources. 
The EPA’s action is merely directing 
states to revise their SIPs in order to 
bring them into compliance with the 



legal requirements of the CAA for SIP 
provisions. In response to the SIP call, 
the states will determine how best to 
revise their deficient SIP provisions in 
order to meet CAA requirements. It is 
thus the states that will make the 
decisions concerning how best to revise 
their SIP provisions and will determine 
what impacts will ultimately apply to 
sources as a result of those revisions. 



8. Comments that the EPA’s action 
violates procedural requirements of the 
CAA or the APA, because the EPA is 
acting on the Petition, updating its SSM 
Policy and applying its interpretation of 
the CAA to specific SIP provisions in 
one action. 



Comment: Commenters argued that 
the EPA’s proposed action on the 
Petition, which includes simultaneous 
updating of its interpretations of the 
CAA in the SSM Policy and application 
of those revised interpretations to 
existing SIP provisions, is in violation of 
procedural requirements of the CAA 
and the APA. According to the 
commenters, the EPA’s combination of 
actions is a ‘‘subterfuge’’ to avoid notice 
and comment on the proposed actions 
in the February 2013 proposal. The 
commenters claimed that the EPA could 
only take these actions through two or 
more separate rulemaking actions. By 
proposing to update its interpretation of 
the CAA in the SSM Policy through 
notice-and-comment rulemaking and 
proposing to apply its interpretation of 
the CAA through notice-and-comment 
rulemaking to existing SIP provisions, 
the commenters claimed, the EPA has 
prejudged the outcome of this action. 



Response: The EPA does not agree 
that it was required to take this action 
in multiple separate rulemakings as 
claimed by the commenters. First, the 
EPA notes, the fact that the commenters’ 
allegation—that the Agency failed to 
proceed by notice and comment—was 
raised in a comment letter submitted on 
the February 2013 proposal belies the 
commenters’ overarching procedural 
argument that the EPA is failing to 
subject its interpretations of the CAA to 
notice-and-comment rulemaking. 
Second, although the EPA could elect to 
undertake two or more separate notice- 
and-comment rulemakings in order to 
answer the Petition, to revise its 
interpretations of the CAA in the SSM 
Policy and to evaluate existing 
provisions in state SIPs against the 
requirements of the CAA, there is no 
requirement for the Agency to do so. To 
the contrary, the EPA believes that it is 
preferable to take these interrelated 
actions in a combined rulemaking 
process. This combined approach 
allows the EPA to explain its actions 
comprehensively and in their larger 



context. The combined approach allows 
commenters to participate more 
meaningfully by considering together 
the proposed action on the Petition, the 
proposed interpretations of the CAA in 
the SSM Policy and the proposed 
application of the EPA’s interpretation 
to specific SIP provisions. By addressing 
the interrelated actions together and 
comprehensively, the EPA is striving to 
be efficient with the resources of both 
regulators and regulated parties. Most 
importantly, by combining these actions 
the EPA is being responsive to the need 
for prompt evaluation of the SIP 
provisions at issue and for correction of 
those found to be legally deficient in a 
timely fashion. Far from ‘‘prejudging’’ 
the issues, the EPA explicitly sought 
comment on all aspects of the February 
2013 proposal and sought additional 
comment on issues related to affirmative 
defense provisions in the SNPR. 
Naturally, the EPA’s proposal and 
supplemental proposal reflected its best 
judgments on the proper interpretations 
of the CAA and application of those 
interpretations to the issues raised by 
the Petition, as of the time of the 
February 2013 proposal and the SNPR. 



VI. Final Action in Response To 
Request That the EPA Limit SIP 
Approval to the Text of State 
Regulations and Not Rely Upon 
Additional Interpretive Letters From 
the State 



A. What the Petitioner Requested 



The Petitioner’s third request was that 
when the EPA evaluates SIP revisions 
submitted by a state, the EPA should 
require ‘‘all terms, conditions, 
limitations and interpretations of the 
various SSM provisions to be reflected 
in the unambiguous language of the SIPs 
themselves.’’ 125 The Petitioner 
expressed concern that the EPA has 
previously approved SIP submissions 
with provisions that ‘‘by their plain 
terms’’ do not appear to comply with 
the EPA’s interpretation of CAA 
requirements embodied in the SSM 
Policy and has approved those SIP 
submissions in reliance on separate 
‘‘letters of interpretation’’ from the state 
that construe the provisions of the SIP 
submission itself to be consistent with 
the SSM Policy.126 Because of this 
reliance on interpretive letters, the 
Petitioner argued that ‘‘such 
constructions are not necessarily 
apparent from the text of the provisions 
and their enforceability may be difficult 
and unnecessarily complex and 
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127 Petition at 15. 
128 See February 2013 proposal, 78 FR 12459 at 



12474 (February 22, 2013). 



129 See, e.g., ‘‘Finding of Substantial Inadequacy 
of Implementation Plan; Call for Utah State 
Implementation Plan Revision,’’ 76 FR 21639 at 
21648 (April 18, 2011). 



130 CAA section 110(k) directs the EPA to act on 
SIP submissions and to approve those that meet 
statutory and regulatory requirements. Implicit in 
this authority is the discretion, through appropriate 
notice-and-comment rulemaking, to determine 
whether a given SIP provision meets such 
requirements, in reliance on the information that 
the EPA considers relevant for this purpose. 



inefficient.’’ 127 The Petitioner cited 
various past rulemaking actions to 
illustrate how EPA approval of 
ambiguous SIP provisions can inject 
unintended confusion for regulated 
entities, regulators, and the public in the 
future, especially in the context of 
future enforcement actions. 
Accordingly, the Petitioner requested 
that the EPA discontinue reliance upon 
interpretive letters when approving state 
SIP submissions, regardless of the 
circumstances. A more detailed 
explanation of the Petitioner’s 
arguments appears in the 2013 February 
proposal.128 



B. What the EPA Proposed 
In the February 2013 proposal, the 



EPA proposed to deny the Petition with 
respect to this issue. The EPA explained 
the basis for this proposed disapproval 
in detail, including a discussion of the 
statutory provisions that the Agency 
interprets to permit this approach, an 
explanation of why this approach makes 
sense from both a practical and an 
efficiency perspective under some 
circumstances, and a careful 
explanation of the process by which 
EPA intends to rely on interpretive 
letters in order to assure that the 
concerns of the Petitioner with respect 
to potential future disputes about the 
meaning of SIP provisions should be 
alleviated. 



C. What is being finalized in this action? 
The EPA is taking final action to deny 



the Petition on this request. The EPA 
believes that it has statutory authority to 
rely on interpretive letters to resolve 
ambiguity in a SIP submission under 
appropriate circumstances and so long 
as the state and the EPA follow an 
appropriate process to assure that the 
rulemaking record properly reflects this 
reliance. To avoid any 
misunderstanding about the reasons for 
this denial or any misunderstandings 
about the circumstances under which, 
or the proper process by which, the EPA 
intends to rely interpretive letters, the 
Agency is repeating its views in this 
final action in detail. 



As stated in the February 2013 
proposal, the EPA agrees with the core 
principle advocated by the Petitioner, 
i.e., that the language of regulations in 
SIPs that pertain to SSM events should 
be clear and unambiguous. This is 
necessary as a legal matter but also as 
a matter of fairness to all parties, 
including the regulated entities, the 
regulators, and the public. In some 



cases, the lack of clarity may be so 
significant that amending the state’s 
regulation may be warranted to 
eliminate the potential for confusion or 
misunderstanding about applicable legal 
requirements that could interfere with 
compliance or enforcement. Indeed, as 
noted by the Petitioner, the EPA has 
requested that states clarify ambiguous 
SIP provisions when the EPA has 
subsequently determined that to be 
necessary.129 



However, the EPA believes that the 
use of interpretive letters to clarify 
ambiguity or perceived ambiguity in the 
provisions in a SIP submission is a 
permissible, and sometimes necessary, 
approach under the CAA. Used 
correctly, and with adequate 
documentation in the Federal Register 
and the docket for the underlying 
rulemaking action, reliance on 
interpretive letters can serve a useful 
purpose and still meet the enforceability 
concerns of the Petitioner. So long as 
the interpretive letters and the EPA’s 
reliance on them is properly explained 
and documented, regulated entities, 
regulators, and the public can readily 
ascertain the existence of interpretive 
letters relied upon in the EPA’s 
approval that would be useful to resolve 
any perceived ambiguity. By virtue of 
being part of the stated basis for the 
EPA’s approval of that provision in a 
SIP submission, the interpretive letters 
necessarily establish the correct 
interpretation of any arguably 
ambiguous SIP provision. In other 
words, the rulemaking record should 
reflect the shared state and EPA 
understanding of the meaning of a 
provision at issue at the time of the 
approval, which can then be referenced 
should any question about the provision 
arise in a future enforcement action. 



In addition, reliance on interpretive 
letters to address concerns about 
perceived ambiguity can often be the 
most efficient and timely way to resolve 
concerns about the correct meaning of 
regulatory provisions. Both air agencies 
and the EPA are required to follow time- 
and resource-intensive administrative 
processes in order to develop and 
evaluate SIP submissions. It is 
reasonable for the EPA to exercise its 
discretion to use interpretive letters to 
clarify concerns about the meaning of 
regulatory provisions, rather than to 
require air agencies to reinitiate a 
complete administrative process merely 
to resolve perceived ambiguity in a 



provision in a SIP submission.130 In 
particular, the EPA considers this an 
appropriate approach where reliance on 
such an interpretive letter allows the air 
agency and the EPA to put into place 
SIP provisions that are necessary to 
meet important CAA objectives and for 
which unnecessary delay would be 
counterproductive. For example, where 
an air agency is adopting emission 
limitations for purposes of attaining the 
NAAQS in an area, a timely letter from 
the air agency clarifying that an 
enforcement discretion provision is 
applicable only to air agency 
enforcement personnel and has no 
bearing on enforcement by the EPA or 
the public could help to assure that the 
provision is approved into the SIP 
promptly and thus allow the area to 
reach attainment more expeditiously 
than requiring the air agency to 
undertake a time-consuming 
administrative process to make a minor 
clarifying change in the regulatory text. 



There are multiple reasons why the 
EPA does not agree with the Petitioner 
with respect to the alleged inadequacy 
of using interpretive letters to clarify 
specific ambiguities in a SIP submission 
and the SIP provisions that may 
ultimately result from approval of such 
a submission, provided this process is 
done correctly. First, under section 
107(a), the CAA gives air agencies both 
the authority and the primary 
responsibility to develop SIPs that meet 
applicable statutory and regulatory 
requirements. However, the CAA 
generally does not specify exactly how 
air agencies are to meet the 
requirements substantively, nor does the 
CAA specify that air agencies must use 
specific regulatory terminology, 
phraseology, or format, in provisions 
submitted in a SIP submission. Air 
agencies each have their own 
requirements and practices with respect 
to rulemaking, making flexibility 
respecting terminology on the EPA’s 
part appropriate, so long as CAA 
requirements are met. 



As a prime example relevant to the 
SSM issue, CAA section 110(a)(2)(A) 
requires that a state’s SIP shall include 
‘‘enforceable emission limitations and 
other control measures, means, or 
techniques (including economic 
incentives such as fees, marketable 
permits, and auctions of emissions 
rights) as well as schedules and 
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131 The EPA notes that notwithstanding discretion 
in wording in regulatory provisions, many words 
have specific recognized legal meaning whether by 
statute, regulation, case law, dictionary definition, 
or common usage. For example, the term 
‘‘continuous’’ has a specific meaning that must be 
complied with substantively, however the state may 
elect to word its regulatory provisions. 



132 See, e.g., Luminant Generation v. EPA, 714 
F.3d 841 (5th Cir. 2013) (upholding the EPA’s 
disapproval in part of affirmative defense provision 
with unclear regulatory text); US Magnesium, LLC 
v. EPA, 690 F.3d 1157, 1170 (10th Cir. 2012) 
(upholding the EPA’s issuance of a SIP call to 
clarify a provision that could be interpreted in a 
way inconsistent with CAA requirements). 



timetables for compliance as may be 
necessary or appropriate to meet the 
applicable requirements of’’ the CAA. 
Section 302(k) of the CAA further 
defines the term ‘‘emission limitation’’ 
in important respects but nevertheless 
leaves room for variations of approach, 
stating that it is ‘‘a requirement 
established by the State or 
Administrator which limits the 
quantity, rate, or concentration of 
emissions of air pollutants on a 
continuous basis, including any 
requirement relating to the operation or 
maintenance of a source to assure 
continuous emission reduction, and any 
design, equipment, work practice or 
operational standard promulgated under 
[the CAA].’’ 



Even this most basic requirement of 
SIPs, the inclusion of enforceable 
‘‘emission limitations,’’ allows air 
agencies discretion in how to structure 
or word the emission limitations, so 
long as the provisions meet fundamental 
legal requirements of the CAA.131 Thus, 
by the explicit terms of the statute and 
by design, air agencies generally have 
considerable discretion in how they 
elect to structure or word their state 
regulations submitted to meet CAA 
requirements in a SIP. 



Second, under CAA section 110(k), 
the EPA has both the authority and the 
responsibility to assess whether a SIP 
submission meets applicable CAA and 
regulatory requirements. Given that air 
agencies have authority and discretion 
to structure or word SIP provisions as 
they think most appropriate, so long as 
the SIP provisions meet CAA and 
regulatory requirements, the EPA’s role 
is to evaluate whether those provisions 
in fact meet those legal requirements.132 
Necessarily, this process entails the 
exercise of judgment concerning the 
specific text of regulations, with regard 
both to content and to clarity. Because 
actions on SIP submissions are subject 
to notice-and-comment rulemaking, 
there is also the opportunity for other 
parties to identify SIP provisions that 
they consider problematic and to bring 
to the EPA’s attention any concerns 



about ambiguity in the meaning of the 
SIP provisions under evaluation. 



Third, careful review of regulatory 
provisions in a SIP submission can 
reveal areas of potential ambiguity. It is 
essential, however, that regulations are 
sufficiently clear that regulated entities, 
regulators and the public can all 
understand the SIP requirements. Where 
the EPA perceives ambiguity in draft 
SIP submissions, it endeavors to resolve 
those ambiguities through interactions 
with the relevant air agency even in 
advance of the SIP submission. On 
occasion, however, there may still 
remain areas of regulatory ambiguity in 
a SIP submission’s provisions that the 
EPA identifies, either independently or 
as a result of public comments on a 
proposed action, for which resolution is 
both appropriate and necessary as part 
of the rulemaking action. 



In such circumstances, the ambiguity 
may be so significant as to require the 
air agency to revise the regulatory text 
in its SIP submission in order to resolve 
the concern. At other times, however, 
the EPA may determine that with 
adequate explanation from the state, the 
provision is sufficiently clear and 
complies with applicable CAA and 
associated regulatory requirements. In 
some instances, the air agency may 
supply the explanation necessary to 
resolve any potential ambiguity in a SIP 
submission by sending an official letter 
from the appropriate authority. When 
the EPA bases its approval of a SIP 
submission in reliance on the air 
agency’s official interpretation of the 
provision, that reading is explicitly 
incorporated into the EPA’s action and 
is memorialized as the proper intended 
reading of the provision. In other words, 
the state and the EPA will have a shared 
understanding of the proper 
interpretation of the provision, and that 
interpretation will provide the basis for 
the approval of that provision into the 
SIP. The interpretation will also be 
clearly identified and presented for the 
public and regulated entities in the 
Federal Register document approving 
the SIP submission. 



For example, in the Knoxville 
redesignation action that the Petitioner 
noted in the Petition, the EPA took 
careful steps to ensure that the 
perceived ambiguity raised by 
commenters was substantively resolved 
and fully reflected in the rulemaking 
record, i.e., through inclusion of the 
interpretive letters in the rulemaking 
docket, quoting relevant passages from 
the letters in the Federal Register, and 
carefully evaluating the areas of 
potential ambiguity in response to 
public comments on a provision-by- 
provision basis. By discussing the 



resolution of the perceived ambiguity 
explicitly in the rulemaking record, the 
EPA assured that the correct meaning of 
that provision should be evident from 
the record, should any question 
concerning its meaning arise in a future 
dispute. 



Finally, the EPA notes that while it is 
possible to reflect interpretive letters in 
the Code of Federal Regulations (CFR) 
or incorporate them into the regulatory 
text of the CFR in appropriate 
circumstances, there is no requirement 
to do so in all actions, and there are 
other ways for the public to have a clear 
understanding of the content of the SIP. 
First, for each SIP, the CFR contains a 
list or table of actions that reflects the 
various components of the approved 
SIP, including information concerning 
the submission of, and the EPA’s action 
approving, each component. With this 
information, interested parties can 
readily locate the actual Federal 
Register document in which the EPA 
will have explained the basis for its 
approval in detail, including any 
interpretive letters that may have been 
relied upon to resolve any potential 
ambiguity in the SIP provisions. With 
this information, the interested party 
can also locate the docket for the 
underlying rulemaking and obtain a 
copy of the interpretive letter itself. 
Thus, if there is any debate about the 
correct reading of the SIP provision, 
either at the time of the EPA’s approval 
or in the future, it will be possible to 
ascertain the mutual understanding of 
the air agency and the EPA of the 
correct reading of the provision in 
question at the time the EPA approved 
it into the SIP. Most importantly, 
regardless of whether the content of the 
interpretive letter is reflected in the CFR 
or simply described in the Federal 
Register preamble accompanying the 
EPA’s approval of the SIP submission, 
this mutual understanding of the correct 
reading of that provision upon which 
the EPA relied will be the reading that 
governs, should that later become an 
issue. 



The EPA notes that the existence of, 
or content of, an interpretive letter that 
is part of the basis for the EPA’s 
approval of a SIP submission is in 
reality analogous to many other things 
related to that approval. Not everything 
that may be part of the basis for the SIP 
approval in the docket—including the 
proposal or final preambles, the 
technical support documents, responses 
to comments, technical analyses, 
modeling results, or docket 
memoranda—will be restated verbatim, 
incorporated into, or referenced in the 
CFR. These background materials 
remain part of the basis for the SIP 
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approval and remain available should 
they be needed in the future for any 
purpose. To the extent that there is any 
question about the correct interpretation 
of an ambiguous provision in the future, 
an interested party will be able to access 
the docket to verify the correct meaning 
of SIP provisions. 



With regard to the Petitioner’s 
concern that either actual or alleged 
ambiguity in a SIP provision could 
impede an effective enforcement action, 
the EPA believes that its current process 
for evaluating SIP submissions and 
resolving potential ambiguities, 
including the reliance on interpretive 
letters in appropriate circumstances 
with correct documentation in the 
rulemaking action, minimizes the 
possibility for any such ambiguity in the 
first instance. To the extent that there 
remains any perceived ambiguity, the 
EPA concludes that regulated entities, 
regulators, the public, and ultimately 
the courts, have recourse to use the 
administrative record to shed light on 
and resolve any such ambiguity as 
explained earlier in this document. 



The EPA emphasizes that it is already 
the Agency’s practice to assure that any 
interpretive letters are correctly and 
adequately reflected in the Federal 
Register and are included in the 
rulemaking docket for a SIP approval. 
Should the Petitioner or any other party 
have concerns about any ambiguity in a 
provision in a SIP submission, the EPA 
strongly encourages that they bring this 
ambiguity to the Agency’s attention 
during the rulemaking action on the SIP 
submission so that it can be addressed 
in the rulemaking process and properly 
reflected in the administrative record. 
Should an ambiguity come to light later, 
the EPA encourages the Petitioner or 
any other party to bring that ambiguity 
to the attention of the relevant EPA 
Regional Office. If the Agency agrees 
that there is ambiguity in a SIP 
provision that requires clarification 
subsequent to final action on the SIP 
submission, then the EPA can work 
with the relevant air agency to resolve 
that ambiguity by various means. 



D. Response to Comments Concerning 
Reliance on Interpretive Letters in SIP 
Revisions 



The EPA received relatively few 
comments, both supportive and adverse, 
concerning the Agency’s overarching 
decision to deny the Petition with 
respect to this issue. For clarity and ease 
of discussion, the EPA is responding to 
these comments, grouped by whether 
they were supportive or adverse, in this 
section of this document. 



1. Comments that supported the 
EPA’s interpretation of the CAA to 



allow reliance on interpretive letters to 
clarify ambiguities in state SIP 
submissions. 



Comment: A number of state and 
industry commenters agreed with the 
EPA that the use of interpretive letters 
to clarify perceived ambiguity in the 
provisions in a SIP is a permissible, and 
sometimes necessary, approach to 
approving SIP submissions under the 
CAA when done correctly. Those 
commenters who supported the EPA’s 
proposed action on the Petition did not 
elaborate upon their reasoning, but 
generally supported it as an efficient 
and reasonable approach to resolve 
ambiguities. 



Response: The EPA agrees with the 
commenters who expressed support of 
the proposal based on practical 
considerations such as efficiency. These 
commenters did not, however, base 
their support for the proposed action on 
the EPA’s interpretation of the CAA in 
the February 2013 proposal, nor did 
they acknowledge the parameters that 
the EPA itself articulated concerning the 
appropriate situations for such reliance 
and the process by which such reliance 
is appropriate. Thus, the EPA reiterates 
that reliance on interpretive letters to 
resolve ambiguities or perceived 
ambiguities in SIP submissions must be 
weighed by the Agency on a case-by- 
case basis, and such evaluation is 
dependent upon the specific facts and 
circumstances present in a specific SIP 
action and would follow the process 
described in the proposal. 



2. Comments that opposed the EPA’s 
interpretation of the CAA to allow 
reliance on interpretive letters to clarify 
ambiguities in state SIP submissions. 



Comment: Other commenters 
disagreed with the EPA’s proposed 
response to the Petition on this issue. 
One commenter opposed the Agency’s 
reliance on interpretive letters under 
any circumstances and did not draw any 
factual or procedural distinctions 
between situations in which this 
approach might or might not be 
appropriate or correctly processed. This 
commenter argued that citizens should 
not be required ‘‘to sift through a large 
and complex rulemaking docket in 
order to figure out the meaning and 
operation of state regulations.’’ The 
commenter asserted that simply as a 
matter of ‘‘good government,’’ all state 
regulations approved as SIP provisions 
should be clear and unambiguous on 
their face. This commenter also 
expressed concern that courts could not 
or would not accord legal weight to 
interpretive letters created after state 
regulations were adopted and submitted 
to the EPA, or after the EPA’s approval 
of the SIP submission occurred, and 



would view such letters as post hoc 
interpretations of no probative value. 
Another commenter added its view that 
reliance on interpretive letters is 
appropriate only when affected parties 
have the right to comment on the 
interpretive letters and the EPA’s 
proposed use of them during the 
rulemaking in which the EPA relies on 
such letters to resolve ambiguities and 
before the Agency finally approves the 
SIP revision. 



Response: As a general matter, the 
commenter opposing the EPA’s reliance 
on interpretive letters in any 
circumstances because citizens would 
be required ‘‘to sift through’’ the docket 
did not provide specific arguments 
regarding the EPA’s interpretation of the 
statute as stated in the February 2013 
proposal. Consistent with the EPA’s 
interpretation of the CAA, and as 
explained earlier in this document, the 
EPA agrees with the core principle that 
the language of regulations in SIPs that 
pertain to SSM events should be clear 
and unambiguous. A commenter argued 
that ‘‘a fundamental principle of good 
government is making sure that all 
people know what the applicable law is. 
Having the applicable law manifest in a 
letter sitting in a filing cabinet in one 
office clearly does not qualify as good 
government.’’ The EPA generally agrees 
on this point as well. As explained 
earlier in this document, the EPA allows 
the use of interpretive letters to clarify 
perceived ambiguity in the provisions of 
a SIP submission only when used 
correctly, with adequate documentation 
in both the Federal Register and the 
docket for the underlying rulemaking 
action. Section VI.B of this document 
explains how interested parties can use 
the list or table of actions that appears 
in the CFR and that reflects the various 
components of the approved SIP, to 
identify the Federal Register document 
wherein the EPA has explained the 
basis for its decision on any individual 
SIP provision. As such, the EPA does 
not envision a scenario whereby a 
citizen or a court would be unable to 
determine how the air agency and the 
EPA interpreted a specific SIP provision 
at the time of its approval into the SIP. 
Assuming there is any ambiguity in the 
provision, the mutual understanding of 
the state and the EPA as to the proper 
interpretation of that provision would 
be clear at the time of the approval of 
the SIP revision, as reflected in the 
Federal Register document for the final 
rule and the docket supporting that rule, 
which should answer any question 
about the correct interpretation of the 
term. 



The same commenter also questioned 
whether ‘‘courts can or will give any 



VerDate Sep<11>2014 21:14 Jun 11, 2015 Jkt 235001 PO 00000 Frm 00049 Fmt 4701 Sfmt 4700 E:\FR\FM\12JNR2.SGM 12JNR2m
st



oc
ks



til
l o



n 
D



S
K



4V
P



T
V



N
1P



R
O



D
 w



ith
 R



U
LE



S
2











33888 Federal Register / Vol. 80, No. 113 / Friday, June 12, 2015 / Rules and Regulations 



133 See, e.g., Howmet Corp. v. EPA, 614 F.3d 544, 
552 (D.C. Cir. 2010) (using preamble guidance to 
interpret an ambiguous regulatory provision); Wyo. 



Outdoor Council v. U.S. Forest Serv., 165 F.3d 43, 
53 (D.C. Cir. 1999) (‘‘Although the preamble does 
not ‘control’ the meaning of the regulation, it may 
serve as a source of evidence concerning 
contemporaneous agency intent.’’). 



134 Howmet at 549 (quoting Gen Elec. Co. v. EPA, 
53 F.3d 1324, 1327 (D.C. Cir. 1990)). 



135 Auer v. Robbins, 519 U.S. 452, 461 (1997) 
(quoting Robertson v. Methow Valley Citizens 
Council, 490 U.S. 332, 359 (1989)). 



136 Indeed, the APA requires agencies to 
‘‘incorporate in the rules adopted a concise general 
statement of their basis and purpose,’’ 5 U.S.C. 
553(c), often referred to as the regulatory preamble. 
It would not make sense for a court to attempt to 
interpret the text of a regulation independently 
from its statutorily mandated statement of basis and 
purpose. 



137 See, e.g., Shell Oil Co., 950 F.2d 741; NRDC 
v. Thomas, 838 F.2d 1224 (D.C. Cir. 1988); South 
Terminal Corp. v. EPA, 504 F.2d 646. 



legal weight to interpretative letters 
created after state regulations are 
adopted or SIP approvals occurred, in 
the face of industry defendant 
arguments that the SIP provisions do 
not accord with those post hoc 
interpretive letters.’’ This commenter 
asserted that by not requiring all 
interpretations of the SSM provisions in 
the ‘‘unambiguous language of the 
SIPs,’’ the EPA is accepting ‘‘great legal 
uncertainty’’ as to whether judges will 
consider interpretive letters in 
enforcement actions. As a preliminary 
matter, as explained earlier in this 
document, this action does not apply to 
‘‘post hoc’’ interpretive letters, i.e., to 
situations where a state would submit 
an interpretive letter after the EPA’s 
approval of the SIP. Through this action 
the EPA is confirming its view that it 
may use interpretive letters to clarify 
ambiguous SIP provisions only when 
those letters were submitted to the EPA 
during the evaluation of the SIP 
submission and before final approval of 
the SIP revision and were included in 
the final rulemaking docket and 
explicitly discussed in the Federal 
Register document announcing such 
final action. 



In addition, as explained earlier in 
this document, once the EPA approves 
a SIP revision, it becomes part of the 
state’s SIP identified in the CFR and 
thus becomes a federally enforceable 
regulation. In cases where the substance 
of the interpretive letter is provided in 
the CFR itself, either by copying the 
interpretation verbatim into the 
regulatory text or by incorporating the 
letter by reference, courts need not look 
further for the state and the Agency’s 
agreed upon interpretation. The EPA’s 
interpretation will be clearly reflected in 
the CFR. The EPA recognizes that actual 
or perceived regulatory ambiguity may 
become an issue in instances where the 
interpretive letter is reflected in the 
preamble to the final rulemaking but is 
not copied or incorporated by reference 
in the CFR text itself. It is important to 
note, however, that once included in the 
preamble to the final rule, the air 
agency’s interpretation of the SIP 
provision, as reflected in the 
interpretive letter, becomes the EPA’s 
promulgated interpretation as well. 
While the EPA recognizes that an 
agency’s preamble guidance generally 
does not have the binding force of an 
agency’s regulations, courts do view it 
as informative in understanding an 
agency’s interpretation of its own 
regulation,133 and courts accord an 



agency’s interpretation of its own 
regulations a ‘‘ ‘high level of deference,’ 
accepting it ‘unless it is plainly 
wrong.’ ’’ 134 When reviewing a 
purportedly ambiguous agency 
regulation, courts have found that the 
agency’s interpretation of its own 
regulation is ‘‘controlling unless ‘plainly 
erroneous or inconsistent with the 
regulation.’ ’’ 135 Based on these settled 
legal principles, the EPA would expect 
a court in an enforcement action to look 
not only to the text of the regulation at 
issue but also to the preamble to the 
final rule. The preamble would contain 
an explanation of any interpretive letter 
from the state upon which the EPA 
relied in order to interpret any 
ambiguous SIP provisions.136 As such, 
the EPA disagrees that it is ‘‘accepting 
an unreasonable amount of legal 
uncertainty’’ in future enforcement 
actions by allowing the use of 
interpretive letters to clarify SIP 
provisions where such letters are 
specifically discussed in the final 
rulemaking. The EPA reiterates that 
reliance on such interpretive letters is 
not appropriate in all circumstances, 
such as instances in which the state’s 
SIP submission is so significantly 
ambiguous that it is necessary to request 
that the state revise the regulatory text 
before the EPA can approve it into the 
SIP. 



Finally, a commenter stated its view 
that reliance on interpretive letters may 
be appropriate, but only when affected 
parties have the right to comment on the 
letter and the EPA’s reliance on it 
during the rulemaking in which the 
letter is relied upon. The EPA has 
explained earlier in this document the 
proper circumstances under which such 
reliance may be appropriate and the 
proper process to be followed when 
reliance upon such letters is 
appropriate, but the EPA also notes that 
the process does not require that the 
letters always be made available for 
public comment. As explained earlier in 
this document, the EPA makes every 
attempt to identify ambiguities in state- 



submitted SIPs and requests states to 
submit interpretive letters to explain 
any ambiguities, before putting the 
proposed action on the SIP submission 
out for public notice and comment. On 
occasion, however, ambiguous 
provisions may inadvertently remain 
and are not identified until the notice- 
and-comment period has begun. As 
explained earlier in this document, 
sometimes these ambiguities are so 
significant that the EPA requires the 
state to resubmit its SIP submission 
altogether, which would entail another 
notice-and-comment period. When the 
EPA does not deem the ambiguity to be 
so significant as to warrant a revision to 
the state’s regulatory text in the SIP 
submission, the Agency believes that 
resolution of the ambiguity through the 
submission of an interpretive letter, 
which then is incorporated into the 
EPA’s action, reflected in the 
administrative record and memorialized 
as the proper intended reading of the 
provision, is appropriate. 



This approach comports with well- 
established principles applicable to 
notice-and-comment rulemaking 
generally. One purpose of giving 
interested parties the opportunity to 
comment is to provide these parties the 
opportunity to bring areas of potential 
ambiguity in the proposal to an agency’s 
attention so that the concerns may be 
addressed before the agency takes final 
action. If the APA did not allow the 
agency to consider comments and 
provide clarification when issuing its 
final action as necessary, this purpose 
would be defeated. Courts have held 
that so long as a final rule is a ‘‘logical 
outgrowth’’ of the proposed rule, 
adequate notice has been provided.137 It 
is the EPA’s practice to neither require 
a state to resubmit a SIP submission nor 
repropose action on the submission, so 
long as the clarification provided in the 
interpretive letter is a logical outgrowth 
of the proposed SIP provision. If an 
interested party believes that the EPA is 
incorrect in not requiring the state to 
revise its SIP submission or that the 
EPA should repropose action on a 
submission, including the clarification 
provided by the interpretive letter in the 
plain language of the SIP submission 
itself, that party does have recourse. The 
APA gives that party the opportunity to 
petition the EPA for rulemaking to 
reconsider the decision under 5 U.S.C. 
553(e). For these reasons, the EPA 
believes that its process for using 
interpretive letters to clarify SIP 
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138 See, e.g., Sierra Club v. Johnson, 551 F.3d 
1019, 1021 (D.C. Cir. 2008) (interpreting the 
definition of emission limitation in section 302(k) 
and section 112); Mich. Dep’t of Envtl. Quality v. 
Browner, 230 F.3d 181 (6th Cir. 2000) (upholding 
disapproval of SIP provisions because they 
contained exemptions applicable to SSM events); 
US Magnesium, LLC v. EPA, 690 F.3d 1157, 1170 
(10th Cir. 2012) (upholding the EPA’s issuance of 
a SIP call to a state to correct SSM-related 
deficiencies). 



139 See, e.g., CAA section 112(h)(1) (authorizing 
design, equipment, work practice, or other 
operational emission limitations under certain 
conditions); 40 CFR 51.308(e)(1)(iii) (regulations 
applicable to regional haze plans). 



140 See February 2013 proposal, 78 FR 12459 at 
12478 (February 22, 2013) (the recommended 
criteria for consideration in creation of SIP 
provisions that apply during startup and 
shutdown). 



141 551 F.3d 1019 (D.C. Cir. 2008). 
142 The EPA notes that CAA section 123 explicitly 



prohibits certain intermittent or supplemental 
controls on sources. In a situation where an 
emission limitation is continuous, by virtue of the 
fact that it has components applicable during all 
modes of source operation, the EPA would not 
interpret the components that applied only during 
certain modes of operation, e.g., startup and 
shutdown, to be prohibited intermittent or 
supplemental controls. 



provisions, as articulated in this 
rulemaking, is appropriate. 



VII. Clarifications, Reiterations and 
Revisions to the EPA’s SSM Policy 



A. Applicability of Emission Limitations 
During Periods of SSM 



1. What the EPA Proposed 
In the February 2013 proposal, the 



EPA reiterated its longstanding 
interpretation of the CAA that SIP 
provisions cannot include exemptions 
from emission limitations for excess 
emissions during SSM events. This has 
been the EPA’s explicitly stated 
interpretation of the CAA with respect 
to SIP provisions since the 1982 SSM 
Guidance, and the Agency has reiterated 
this important point in the 1983 SSM 
Guidance, the 1999 SSM Guidance and 
the 2001 SSM Guidance. In accordance 
with CAA section 302(k), SIPs must 
contain emission limitations that ‘‘limit 
the quantity, rate, or concentration of 
emissions of air pollutants on a 
continuous basis.’’ Court decisions 
confirm that this requirement for 
continuous compliance prohibits 
exemptions for excess emissions during 
SSM events.138 



2. What Is Being Finalized in This 
Action 



For the reasons explained in the 
February 2013 proposal, in the 
background memorandum supporting 
that proposal and in the EPA’s 
responses to comments in this 
document, the EPA interprets the CAA 
to prohibit exemptions for excess 
emissions during SSM events in SIP 
provisions. This interpretation has long 
been reflected in the SSM Policy. The 
EPA acknowledges, however, that both 
states and the Agency have failed to 
adhere to the CAA consistently with 
respect to this issue in some instances 
in the past, and thus the need for this 
SIP call action to correct the existing 
deficiencies in SIPs. In order to be clear 
about this important point on a going- 
forward basis, the EPA is reiterating that 
emission limitations in SIP provisions 
cannot contain exemptions for 
emissions during SSM events. 



Many commenters wrongly asserted 
that the EPA declared in the February 
2013 proposal that all emission 



limitations in SIPs must be established 
as numerical limitations, or must be set 
at the same numerical level at all times. 
The EPA did not take this position. In 
the case of section 110(a)(2)(A), the 
statute does not include an explicit 
requirement that all SIP emission 
limitations must be expressed 
numerically. In practice, it may be that 
numerical emission limitations are the 
most appropriate from a regulatory 
perspective (e.g., to be legally and 
practically enforceable) and thus the 
limitation would need to be established 
in this form to meet CAA requirements. 
The EPA did not, however, adopt the 
position ascribed to it by commenters, 
i.e., that SIP emission limitations must 
always be expressed only numerically 
and must always be set at the same 
numerical level during all modes of 
source operation. 



The EPA notes that some provisions 
of the CAA that govern standard-setting 
limit the EPA’s own ability to set non- 
numerical standards.139 Section 
110(a)(2)(A) does not contain 
comparable explicit limits on non- 
numerical forms of emission limitation. 
Presumably, however, some 
commenters misunderstood the explicit 
statutory requirement for emission 
limitations to be ‘‘continuous’’ as a 
requirement that states must literally 
establish SIP emission limitations that 
would apply the same precise numerical 
level at all times. Evidently these 
commenters did not consider the 
explicit recommendations that the EPA 
made in the February 2013 proposal 
concerning creation of alternative 
emission limitations in SIP provisions 
that states may elect to apply to sources 
during startup, shutdown or other 
specifically defined modes of source 
operation.140 As many of the 
commenters acknowledged, the EPA 
itself has recently promulgated emission 
limitations in NSPS and NESHAP 
regulations that impose different 
numerical levels during different modes 
of source operation or impose emission 
limitations that are composed of a 
combination of a numerical limitation 
during some modes of operation and a 
specific technological control 
requirement or work practice 
requirement during other modes of 
operation. In light of the court’s 



decision in Sierra Club v. Johnson, the 
EPA has been taking steps to assure that 
its own regulations impose emission 
limitations that apply continuously, 
including during startup and shutdown, 
as required.141 



Regardless of the reason for the 
commenters’ apparent 
misunderstanding on this point, many 
of the commenters used this incorrect 
premise as a basis to argue that 
‘‘continuous’’ SIP emission limitations 
may contain total exemptions for all 
emissions during SSM events. 
Therefore, in this final action the EPA 
wishes to be very clear on this 
important point, which is that SIP 
emission limitations: (i) Do not need to 
be numerical in format; (ii) do not have 
to apply the same limitation (e.g., 
numerical level) at all times; and (iii) 
may be composed of a combination of 
numerical limitations, specific 
technological control requirements and/ 
or work practice requirements, with 
each component of the emission 
limitation applicable during a defined 
mode of source operation. It is 
important to emphasize, however, that 
regardless of how the air agency 
structures or expresses a SIP emission 
limitation—whether solely as one 
numerical limitation, as a combination 
of different numerical limitations or as 
a combination of numerical limitations, 
specific technological control 
requirements and/or work practice 
requirements that apply during certain 
modes of operation such as startup and 
shutdown—the emission limitation as a 
whole must be continuous, must meet 
applicable CAA stringency requirements 
and must be legally and practically 
enforceable.142 



Another apparent common 
misconception of commenters was that 
SIP provisions may contain exemptions 
for emissions during SSM events, so 
long as there is some other generic 
regulatory requirement of some kind 
somewhere else in the SIP that 
coincidentally applies during those 
exempt periods. The other generic 
regulatory requirements most frequently 
referred to by commenters are ‘‘general 
duty’’ type requirements, such as a 
general duty to minimize emissions at 
all times, a general duty to use good 
engineering judgment at all times, or a 
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143 See, e.g., ‘‘Oil and Natural Gas Sector: New 
Source Performance Standards and National 
Emission Standards for Hazardous Air Pollutants 
Reviews; Final rule,’’ 77 FR 49489 at 49570, 49586 
(August 16, 2012) (added general standards to apply 
at all times). 



144 See, e.g., ‘‘New Source Performance Standards 
Review for Nitric Acid Plants; Final rule,’’ 77 FR 
48433 (August 14, 2012) (example of NSPS 
emission limitation that no longer includes 
exemption for periods of startup or shutdown). 



145 See, e.g., ‘‘Oil and Natural Gas Sector: New 
Source Performance Standards and National 
Emission Standards for Hazardous Air Pollutants 
Reviews; Final rule,’’ 77 FR 49489 (August 16, 
2012) (consistent with Sierra Club v. Johnson, the 
EPA has established standards in both rules that 
apply at all times). 



general duty not to cause a violation of 
the NAAQS at any time. To the extent 
that such other general-duty 
requirement is properly established and 
legally and practically enforceable, the 
EPA would agree that it may be an 
appropriate separate requirement to 
impose upon sources in addition to the 
(continuous) emission limitation. The 
EPA itself imposes separate general 
duties of this type in appropriate 
circumstances.143 The existence of these 
generic provisions does not, however, 
legitimize exemptions for emissions 
during SSM events in a SIP provision 
that imposes an emission limitation. 



In accordance with the definition of 
section 302(k), SIP emission limitations 
must be continuous and apply at all 
times. SIP provisions may be composed 
of a combination of numerical 
limitations, specific technological 
control requirements and/or work 
practice requirements, but those must be 
components of a continuously 
applicable SIP emission limitation. In 
addition, the SIP emission limitation 
must meet applicable stringency 
requirements during all modes of source 
operation (e.g., be RACT for stationary 
sources located in a nonattainment area) 
and be legally and practically 
enforceable. General-duty requirements 
that are not clearly part of or explicitly 
cross-referenced in a SIP emission 
limitation cannot be viewed as a 
component of a continuous emission 
limitation. Even if clearly part of or 
explicitly cross-referenced in the SIP 
emission limitation, however, a given 
general-duty requirement may not be 
consistent with the applicable 
stringency requirements for that type of 
SIP provision during startup and 
shutdown. The EPA’s recommendations 
for developing appropriate alternative 
emission limitations applicable during 
certain modes of source operation are 
discussed in section VII.B.2 of this 
document. In general, the EPA believes 
that a legally and practically enforceable 
alternative emission limitation 
applicable during startup and shutdown 
should be expressed as a numerical 
limitation, a specific technological 
control requirement or a specific work 
practice requirement applicable to 
affected sources during specifically 
defined periods or modes of operation. 



3. Response to Comments 
The EPA received a substantial 



number of comments, both supportive 



and adverse, concerning the issue of 
exemptions in SIP provisions for excess 
emissions during SSM events. Many of 
these comments raised the same core 
issues, albeit using slight variations on 
the arguments or variations on the 
combination and sequence of 
arguments. For clarity and ease of 
discussion, the EPA is responding to 
these comments, grouped by issue, in 
this section of this document. 



a. Comments that the EPA’s proposed 
action on the Petition is incorrect 
because some of the Agency’s own 
regulations contain exemptions for 
emissions during SSM events. 



Comment: Many commenters argued 
that the EPA is misinterpreting the CAA 
to preclude SIP provisions with 
exemptions for emissions during SSM 
events because some of the Agency’s 
own existing NSPS and NESHAP rules 
contain such exemptions. Some 
commenters provided a list of existing 
NSPS or NESHAP standards that they 
claimed currently contain exemptions 
for emissions during SSM events. 
Commenters also noted that the NSPS 
general provisions at 40 CFR 60.11(d) 
excuse noncompliance with many NSPS 
during periods of startup and shutdown. 
Other commenters asserted that the 
EPA’s interpretations in the February 
2013 proposal are inconsistent with its 
longstanding interpretation of the Act 
because the EPA itself has a long history 
of adopting exceptions to numerical 
emission limitations for emissions 
during SSM events, citing to the NSPS 
general provisions at 40 CFR 60.8, the 
NSPS for Fossil-Fuel-Fired Steam 
Generators and for Electric Utility Steam 
Generating Units (40 CFR part 60, 
respectively subparts D and Da) and the 
NSPS for Industrial-Commercial- 
Institutional Steam Generating Units 
and for Small Industrial-Commercial- 
Institutional Steam Generating Units (40 
CFR part 60, respectively subparts Db 
and Dc). Commenters claimed that 
recent revisions to 40 CFR part 60, 
subpart Da excluded periods of startup 
and shutdown from new PM standards. 
The commenters pointed to these facts 
or alleged facts as evidence that the EPA 
is interpreting the term ‘‘emission 
limitation’’ or other provisions of the 
statute inconsistently to preclude SSM 
exemptions in SIP provisions. 



Response: Commenters are correct 
that many of the EPA’s existing NSPS 
and NESHAP standards still contain 
exemptions from emission limitations 
during periods of SSM. The exemptions 
in these EPA regulations, however, 
predated the 2008 issuance of the D.C. 
Circuit decision in Sierra Club v. 
Johnson, in which the court held that 
emission limitations must be 



continuous and thus cannot contain 
exemptions for emissions during SSM 
events. Likewise, the NSPS general 
provisions in 40 CFR 60.8 that 
commenters identified as inconsistent 
also predate that 2008 court decision. 
Although these other EPA regulations 
that include exemptions for emissions 
during SSM events were not before the 
court in the Sierra Club case, the EPA’s 
view is that the legal reasoning of the 
Sierra Club decision applies equally to 
these exemptions and that the 
exemptions are thus inconsistent with 
the CAA. 



Consequently, since the Sierra Club 
decision, the EPA has eliminated 
exemptions in many existing federal 
emission limitations as these standards 
are revised or reviewed pursuant to 
CAA requirements, such as CAA 
sections 111(b)(1)(B), 112(d)(6) and 
112(f)(2).144 Similarly, the EPA has 
established emission standards that 
apply at all times, including during 
SSM events, when promulgating new 
NSPS and NESHAP standards to be 
consistent with the Sierra Club 
decision.145 The EPA recognizes that the 
NSPS general provisions regulations 
also include exemptions for emissions 
during SSM events, but in promulgating 
new NSPS since the Sierra Club 
decision, the EPA has established 
emission limitations in the new NSPS 
that apply at all times thereby 
superseding those general provisions. 
Therefore, the EPA’s action in this 
rulemaking is consistent with other 
actions that the EPA has taken since the 
Sierra Club decision concerning the 
issue of SSM exemptions. 



The fact that the EPA has not 
completed the process of updating its 
own regulations to bring them into 
compliance with respect to CAA 
requirements concerning proper 
treatment of emissions during SSM 
events does not render this SIP call 
action arbitrary or capricious. The 
existence of a deficiency in an existing 
EPA regulation that has not yet been 
corrected does not alter the legal 
requirements imposed by the CAA upon 
states with respect to SIP provisions. 
Thus, for example, the EPA does not 
agree with commenters that the 
continued existence of SSM exemptions 
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146 See 40 CFR 60.48Da(a). For affected facilities 
for which construction, modification, or 
reconstruction commenced after May 3, 2011, the 
applicable SO2 emissions limit under § 60.43Da, 
NOX emissions limit under § 60.44Da, and NOX 
plus CO emissions limit under § 60.45Da apply at 
all times. 



147 The EPA notes that the emission standards for 
SO2 in 40 CFR 60.43Da and for NOX in 40 CFR 
60.44Da, applicable to sources on which 
construction, modification or reconstruction 
commenced after May 3, 2011, also apply 
continuously and contain no exemptions for 
emissions during SSM events. 



148 For example, for NSPS regulations under 
subparts D, Da, Db and Dc of 40 CFR part 60, the 
EPA has deemed 0.030 lb/MMBtu to be a 
sufficiently stringent PM limitation for certain 
sources operating PM CEMS to conclude that an 
opacity emission limitation is not needed, on the 
basis that the contribution of filterable PM to 
opacity at PM levels of 0.030 lb/MMBtu or less is 
generally negligible, and sources with mass limits 
at this level or less will operate with little or no 
visible emissions (i.e., less than 5 percent opacity). 
See 74 FR 5072 at 5073 (January 28, 2009). 



in the general provisions applicable to 
the emission limitations in the Agency’s 
own NSPS for Fossil-Fuel-Fired Steam 
Generators in 40 CFR part 60, subpart D, 
is evidence that exemptions for 
emissions during SSM events are 
permitted by the CAA. 



The EPA acknowledges that 
correction of longstanding regulatory 
deficiencies by proper rulemaking 
procedures requires time and resources, 
not only for the EPA but also for states 
and affected sources. Hence, the EPA 
has elected to proceed via its authority 
under section 110(k)(5) and to provide 
states with the full 18 months allowed 
by statute for compliance with this 
action. This SIP call is intended to help 
assure that state SIP provisions are 
brought into line with CAA 
requirements for emission limitations, 
just as the EPA is undertaking a process 
to update its own regulations. 



The EPA also specifically disagrees 
with the commenters’ implication that 
40 CFR 60.11(d) completely excuses 
noncompliance during periods of 
startup and shutdown. Rather, that 
provision imposes a separate affirmative 
obligation to maintain and operate the 
affected facility, including associated air 
pollution control equipment, in a 
manner consistent with good air 
pollution control practices at all times. 
The existence of this separate duty to 
minimize emissions, however, does not 
justify or excuse the existence of an 
exemption for emissions during SSM 
events from the emission limitations of 
an EPA NSPS. It is a separate obligation 
that sources must also meet at all times. 



The EPA also disagrees with the 
commenters who argued that the 
Agency has recently created new 
exemptions for PM emissions during 
startup and shutdown events in the 
NSPS for Electric Utility Steam 
Generating Units in 40 CFR part 60, 
subpart Da. The EPA has not created 
new exemptions for emissions during 
startup and shutdown. To the contrary, 
the EPA has taken steps to assure that 
these regulations are consistent with the 
statutory definition of emission 
limitation and with the logic of the 
Sierra Club decision on a going-forward 
basis. In accordance with that decision, 
the revised emission limitations in 
subpart Da NSPS apply continuously. In 
revising subpart Da to establish 
requirements for sources on which 
construction, modification or 
reconstruction commenced after May 3, 
2011, the EPA determined that it was 
appropriate to provide that the 
exemptions for emissions during SSM 
events in the General Provisions do not 



apply.146 Although the Sierra Club v. 
Johnson decision specifically addressed 
the validity of SSM exemptions in 
NESHAP regulations, the EPA 
concluded that the court’s focus on the 
definition of ‘‘emission limitation’’ in 
section 302(k) applied equally to any 
such SSM exemptions in NSPS 
regulations. Thus, for affected sources 
on which construction, modification or 
reconstruction starts after May 3, 2011, 
the General Provisions do not provide 
an exemption to compliance with the 
applicable emission limitations during 
SSM events. 



For such sources, the emission 
limitation for PM in 40 CFR 60.42Da(a) 
imposes a numerical level of 0.03 lb/
MMBtu that applies at all times except 
during startup and shutdown and 
specific work practices that apply 
during startup and shutdown.147 The 
related emission limitation for opacity 
from such sources in 40 CFR 60.42Da(b) 
is 20 percent opacity at all times, except 
for one 6-minute period per hour of not 
more than 27 percent, and it applies at 
all times except during periods of 
startup and shutdown when the work 
practices for PM limit opacity. 
Commenters alleged that the EPA 
created an ‘‘exemption’’ from the PM 
emission limitations in subpart Da 
applicable to post-May 3, 2011, affected 
sources. That is simply incorrect. The 
revised regulations in subpart Da 
impose a numerical emission limitation 
that applies at all times except during 
startup and shutdown and impose 
specific work practice requirements that 
apply during startup and shutdown as a 
component of the emission limitation. 
Specifically, 40 CFR 60.42Da(e)(2) 
explicitly requires post-May 3, 2011, 
affected sources to comply with specific 
work practice standards in part 63, 
subpart UUUUU. The numerical 
emission limitation and the work 
practice requirement together comprise 
a continuous emission limitation and 
there is no exemption for emissions 
during startup and shutdown. The fact 
that the EPA has established different 
requirements for different periods of 
operation does not constitute creation of 
an exemption. These emission 



limitations have numerical limitations 
that apply during most periods and 
specific technological control 
requirements or work practice 
requirements that apply during startup 
and shutdown, but all periods of 
operation are subject to controls and no 
periods of operation are exempt from 
regulation. States are similarly able to 
alter their regulations, in response to 
this SIP call, to provide for emission 
limitations with different types of 
controls applicable during different 
modes of source operation, so long as 
those controls apply at all times and no 
periods are exempt from controls. As 
explained in section VII.A of this 
document, the EPA interprets section 
110(a)(2)(A) to permit SIP provisions 
that are composed of a combination of 
numerical limitations, specific 
technological control requirements and/ 
or work practice requirements, so long 
as the resulting emission limitations are 
continuous, meet applicable stringency 
requirements (e.g., are RACT for sources 
in nonattainment areas) and are legally 
and practically enforceable. 



The EPA also notes that the 
provisions of 40 CFR 60.42Da(b)(1) do 
not provide an ‘‘exemption’’ from the 
opacity standard. That section merely 
provides that the affected sources do not 
need to meet the opacity standard of the 
NSPS (at any time), if they have 
installed a PM continuous emission 
monitoring system (PM CEMS) to 
measure PM emissions continuously 
instead of relying on periodic stack tests 
to assure compliance with the PM 
emission limitation. One reason for the 
imposition of opacity standards on 
sources is to provide an effective means 
of monitoring for purposes of assuring 
source compliance with PM emission 
limitations and proper operation of PM 
emission controls on a continuous basis. 
If a source is subject to a sufficiently 
stringent PM limitation and has opted to 
install, calibrate, maintain and operate a 
PM CEMS to measure PM emissions, 
then it is reasonable for the EPA to 
conclude that an opacity emission 
limitation is not needed for that 
particular source for those purposes.148 
The direct measurement of PM, in 
conjunction with an appropriately 
stringent PM emission limitation that 
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149 See 1999 SSM Guidance at Attachment p. 3. 



150 Under CAA section 116, states have the 
explicit general authority to regulate more 
stringently than the EPA. Indeed, under section 116 
states can regulate sources subject to EPA 
regulations promulgated under section 111 or 
section 112 so long as they do not regulate them 
less stringently. Accordingly, the EPA believes that 
states may elect to adopt EPA regulations under 
section 111 or section 112 as SIP provisions and 
expressly eliminate the exemptions for emissions 
during SSM events. 



applies continuously, is an appropriate 
means to assure adequate control of PM 
emissions on a continuous basis. States 
evaluating how best to replace 
impermissible SSM exemptions from 
opacity standards may wish to consider 
a similar approach, conditioned upon 
the use of PM CEMS and a sufficiently 
stringent PM emission limitation. 



Finally, the EPA emphasizes that 
what is at issue in this action is the 
question of whether emission 
limitations in SIP provisions can 
include exemptions for emissions 
during SSM events. The EPA is 
reiterating its longstanding 
interpretation of the CAA with respect 
to this question, in the process of 
responding to the Petition, updating its 
SSM Policy and applying its current 
interpretations of the CAA to the 
specific SIP provisions at issue in this 
SIP call action. To the extent that 
commenters intend to point out that the 
EPA needs to address exemptions for 
emissions during SSM events in its own 
existing regulations, the Agency is 
already aware of that need due to recent 
judicial decisions and is proceeding to 
correct those regulations in due course. 



b. Comments that the EPA’s proposed 
action on the Petition is incorrect 
because the Agency has previously 
allowed the inclusion of exemptions for 
emissions during SSM events through 
approval of NSPS or NESHAP 
requirements into SIPs. 



Comment: Commenters asserted that 
the EPA is being inconsistent because it 
has previously approved SIP 
submissions that rely on NSPS rules, 
including the SSM exemptions in those 
existing rules. The commenters argued 
that the EPA’s current interpretation of 
the CAA to preclude SSM exemptions 
in SIP provisions is thus at odds with 
past guidance and practice. 



Response: The EPA disagrees with the 
argument that past approval of SIP 
submissions that relied upon an NSPS 
or NESHAP with an SSM exemption is 
evidence that such exemptions should 
be permissible in SIP provisions in the 
future. In the 1999 SSM Guidance, the 
EPA addressed the related issue of 
whether states could create affirmative 
defenses in SIP provisions that would 
alter or add to the requirements of an 
existing EPA NSPS or NESHAP.149 At 
that time, the EPA clearly stated that it 
would be inappropriate for a state to 
seek to ‘‘deviate’’ from the specific 
requirements of an NSPS or NESHAP 
when adopting that standard as a SIP 
provision, stating that ‘‘[b]ecause EPA 
set these standards taking into account 
technological limitations, additional 



exemptions would be inappropriate.’’ 
Thus, so long as a state did not alter the 
requirements of the existing NSPS or 
NESHAP by including additional 
affirmative defenses or exemptions, the 
EPA indicated that it would approve a 
SIP submission that included an NSPS 
or NESHAP. 



The commenters’ argument has 
brought to the EPA’s attention that past 
guidance on this issue is in fact 
inconsistent with more recent legal 
developments. At the time of the 1999 
SSM Guidance, the EPA was still of the 
belief that its own NSPS and NESHAP 
regulations could legitimately include 
exemptions for emissions during SSM 
events. In that light, recommending to 
states that they could rely on an EPA 
NSPS or NESHAP as an emission 
limitation in a SIP provision so long as 
they did not alter the NSPS or NESHAP 
in any fashion was logical. At that time, 
the reasoning was that NSPS and 
NESHAP standards were technology- 
based standards that, although neither 
designed nor intended to meet the 
separate legal requirements for SIP 
provisions, could be used to provide 
emission reductions creditable in SIPs. 
Since the 2008 D.C. Circuit decision in 
Sierra Club v. Johnson, however, it has 
been clear that NSPS and NESHAP 
standards themselves cannot contain 
such exemptions. The reasoning of the 
court was that exemptions for SSM 
events are impermissible because they 
contradict the requirement that 
emission limitations be ‘‘continuous’’ in 
accordance with the definition of that 
term in section 302(k). Although the 
court evaluated this issue in the context 
of EPA regulations under section 112, 
the EPA believes that this same logic 
extends to SIP provisions under section 
110, which similarly must contain 
emission limitations as defined in the 
CAA. Section 110(a)(2)(A) requires 
states to have emission limitations in 
their SIPs to meet other CAA 
requirements, and any such emission 
limitations would similarly be subject to 
the definition of that term in section 
302(k). 



Accordingly, the EPA concludes that, 
prospectively, a state should not submit 
an NSPS or NESHAP for inclusion into 
its SIP as an emission limitation 
(whether through incorporation by 
reference or otherwise), unless that 
NSPS or NESHAP does not include an 
exemption for SSM events or unless the 
state otherwise takes action to exclude 
the SSM exemption from the standard 
as part of the SIP submission. Because 
SIP provisions must apply 
continuously, including during SSM 
events, the EPA can no longer approve 
SIP submissions that include any 



emission limitations with such 
exemptions, even if those emission 
limitations are NSPS or NESHAP 
regulations that the EPA has not yet 
revised to make consistent with CAA 
requirements. Alternatively, states may 
elect to adopt an existing NSPS or 
NESHAP as a SIP provision, so long as 
the state provision excludes the SSM 
exemption.150 States may also wish to 
replace the SSM exemption with 
appropriately developed alternative 
emission limitations that apply during 
startup and shutdown in lieu of the 
SSM exemption. Otherwise, the EPA’s 
approval of the deficient SSM 
exemption provisions into the SIP 
would contravene CAA requirements for 
SIP provisions and would potentially 
result in misinterpretation or 
misapplication of the standards by 
regulators, regulated entities, courts and 
members of the public. The EPA 
emphasizes that the inclusion of an 
NSPS or NESHAP as an emission 
limitation in a state’s SIP (which 
approach, as noted in section VII.B.3 of 
this document, would be at the state’s 
option) is different and distinct from 
reliance on such standards indirectly, 
such as sources of emission reductions 
that may be taken into account for SIP 
planning purposes in emissions 
inventories or attainment 
demonstrations. For these uses (i.e., 
other than as direct emission 
limitations), states may continue to rely 
on EPA NSPS and NESHAP regulations, 
even those that have not yet been 
revised to remove inappropriate 
exemptions, in accordance with the 
requirements applicable to those SIP 
planning functions. 



c. Comments that the EPA is 
misinterpreting the Sierra Club case 
because it applies only to MACT 
regulations and not to SIP provisions. 



Comment: Many commenters claimed 
that the EPA incorrectly applies the 
holding in the Sierra Club decision to 
preclude exemptions for emissions 
during SSM events in SIP provisions 
and that the Sierra Club decision does 
not apply in this context. The 
commenters argued that the Sierra Club 
decision was directly dependent on the 
structure of CAA section 112 and cannot 
be extended to the different regulatory 
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151 752 F.2d 1444 (9th Cir. 1985). 



152 See 551 F.3d 1019, 1026 (D.C. Cir. 2008). 
153 See 1999 SSM Guidance at 2, footnote 1 (citing 



the section 302(k) definition of emission limitations 
and emission standards). 



154 Sections 171–193 of CAA title I comprise part 
D. 



155 See CAA section 172(c)(2) (generally 
applicable attainment plan requirements including 
RACM and RACT); CAA section 189(a)(1) 
(requirements for areas classified Moderate); section 
189(b) (requirements for areas classified Serious). 



156 See CAA section 169A(b)(2)(A). 



structure that governs SIPs under CAA 
section 110. 



The commenters further contended 
that in the SIP context, the underlying 
air quality pollution control 
requirement for SIPs is to attain NAAQS 
and no specific level of stringency is 
required, unlike section 112, and 
Congress gave states broad discretion in 
the design of their SIPs. Commenters 
asserted that the Sierra Club decision 
held only that the general-duty 
requirement in the section 112 
regulations did not meet the stringency 
requirements of CAA section 112 and 
that this holding does not apply in the 
SIP context because in the SIP context 
no specific level of stringency is 
required. 



Commenters also asserted that a 
general-duty requirement is an 
appropriate alternative standard for 
SSM events in the SIP context because 
CAA sections 302(k) and 110(a)(2)(A) 
give states broad authority to develop 
the mix of controls necessary and 
appropriate to implement the NAAQS. 
Other commenters contended that the 
Sierra Club decision does not preclude 
states from constructing a compliance 
regime that uses multiple methods to 
limit emissions as long as the overall 
compliance regime to minimize 
emissions is enforceable. 



Commenters also suggested that the 
decision in Kamp v. Hernandez relied 
upon in the Sierra Club case affirmed 
EPA’s approval of a state emission 
limitation in a SIP that specifically 
allowed and even expected a certain 
number of annual exceedances of the 
emission limit.151 Some commenters 
argued that the Sierra Club decision 
should not be read to impose a 
‘‘continuous emissions limitation’’ 
requirement and that to the extent it 
does, it was incorrectly decided. 



Response: The EPA disagrees that the 
court’s decision in Sierra Club v. 
Johnson has no relevance to this action. 
Of course that decision specifically 
addressed the validity of exemptions for 
emissions during SSM events in the 
Agency’s own regulations promulgated 
under section 112. Naturally, that 
decision turned, in part, on the specific 
provisions of section 112 and the 
specific arguments that each of the 
litigants raised in that case. However, 
the decision also turned in large part on 
the explicit statutory definition of the 
term ‘‘emission limitation’’ in section 
302(k), which requires such limitations 
to be ‘‘continuous.’’ 



In that litigation, the EPA itself had 
argued that the exemptions from the 
otherwise applicable MACT standards 



during SSM events were consistent with 
CAA requirements because the MACT 
standards and the separate ‘‘general 
duty’’ requirements ‘‘together form an 
uninterrupted, i.e., continuous’’ 
emission limitation, because either the 
numerical limitation or the general duty 
applied at all times.152 The Sierra Club 
court rejected this argument, in part 
because the general duty that EPA 
required sources to meet during SSM 
events was not itself consistent with 
section 112(d) and the EPA did not 
purport to act under section 112(h). 
Thus, the EPA agrees that the court in 
Sierra Club explicitly found that the 
SSM exemption in EPA’s NESHAP 
general provision rules violated the 
CAA because the general duty to 
minimize emissions was not a section 
112(d)-compliant standard and had not 
been justified by the EPA as a 112(h)- 
compliant standard. The court reasoned 
that when sections 112 and 302(k) are 
read together, there must be a 
continuous section 112-compliant 
standard. It is important to note that if 
the otherwise applicable numerical 
MACT standards had themselves 
applied at all times consistent with 
section 302(k), then there would have 
been no question that they were in fact 
continuous. 



The EPA has concluded that the 
reasoning of the Sierra Club decision is 
correct and further supports the 
Agency’s interpretations of the CAA 
with respect to SIP provisions. As 
explained in the February 2013 
proposal, the EPA’s longstanding SSM 
guidance has interpreted the CAA to 
prohibit exemptions for emissions 
during SSM events since at least 1982. 
The EPA has long explained that 
exemptions for emissions during SSM 
events are not permissible in SIP 
provisions, because they interfere with 
attainment and maintenance of the 
NAAQS, protection of PSD increments 
and improvement of visibility, and 
because they are inconsistent with the 
enforcement structure of the CAA. The 
EPA also noted that the definition of 
emission limitation in section 302(k) 
was part of the basis for its 
interpretation concerning SIP 
provisions.153 In the February 2013 
proposal, the EPA explained that the 
Sierra Club court’s emphasis on the 
definition of the term emission 
limitation in section 302(k) further 
bolsters the Agency’s basis for 
interpreting the CAA to preclude such 
exemptions in SIP provisions. In other 



words, under the CAA and the court’s 
decision, emission limitations in SIP 
provisions as well as in NSPS and 
NESHAP regulations must be 
continuous, although they can impose 
different levels or forms of control 
during different modes of source 
operation. 



The EPA also disagrees with the 
argument that the Sierra Club decision 
does not apply because section 110, 
unlike section 112, does not impose any 
specific level of ‘‘stringency’’ for SIP 
provisions. In accordance with section 
110(a)(1), states are required to have 
SIPs that provide for attainment, 
maintenance and enforcement of the 
NAAQS in general. Pursuant to section 
110(a)(2), states are required to have SIP 
provisions that meet many specific 
procedural and substantive 
requirements, including but not limited 
to, the explicit requirements of section 
110(a)(2)(A) for emission limitations 
necessary to meet other substantive 
CAA requirements. In addition, 
however, states must have SIP 
provisions that collectively meet a host 
of other statutory requirements that also 
impose more specific stringency 
requirements. Merely by way of 
example, section 110(a)(2)(I) requires 
states with nonattainment areas to have 
SIP provisions that collectively meet 
part D requirements.154 In turn, the 
different subparts of part D applicable to 
each NAAQS impose many 
requirements that require emission 
limitations in SIPs that meet various 
levels of stringency. Again, merely by 
way of example, states with 
nonattainment areas for PM under part 
D subpart 4 must have SIPs that include 
emission limitations that meet either the 
RACM and RACT level of stringency (if 
the nonattainment area is classified 
Moderate) or meet the BACM and BACT 
level of stringency (if the area is 
classified Serious).155 There are similar 
requirements for states to impose 
emission limitations that must meet 
various levels of stringency for each of 
the NAAQS. Likewise, states must 
impose SIP emission limitations that 
meet BART and reasonable progress 
levels of stringency for regional haze 
program purposes 156 and must ensure 
that emission limitations meet BACT or 
LAER levels of stringency for PSD or 
nonattainment NSR permitting program 
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157 See CAA section 165(a)(4) and CAA section 
173(a)(2). 



158 753 F.3d 1444, 1452–53 (9th Cir. 1985). 



159 See, e.g., 40 CFR 50.18 (24-hour PM2.5 NAAQS 
met when 98th-percentile monitored value is less 
than or equal to 35 ug/m3). 



160 See, e.g., Mich. Dep’t of Envtl. Quality v. 
Browner, 230 F.3d 181 (6th Cir. 2000) (upholding 
disapproval of SIP provisions because they 
contained exemptions applicable to SSM events); 
US Magnesium, LLC v. EPA, 690 F.3d 1157, 1170 
(10th Cir. 2012) (upholding the EPA’s issuance of 
a SIP call to a state to correct SSM-related 
deficiencies). 



161 See Letter from A. Kushner, Director, Office of 
Civil Enforcement, EPA/OECA, regarding ‘‘Vacatur 
of Startup, Shutdown, and Malfunction (SSM) 
Exemption (40 CFR 63.6(f)(1) and 63.6(h)(1)),’’ July 
22, 2009, in the rulemaking docket. 162 See 1999 SSM Guidance at 2, footnote 1. 



purposes.157 The EPA agrees that states 
have broad discretion in how to devise 
SIP provisions under section 110, but 
states nevertheless are required to 
devise SIP provisions that meet 
applicable statutory stringency 
requirements. In short, the argument 
that the Sierra Club decision is not 
germane because there are no 
comparable ‘‘stringency’’ requirements 
applicable to SIP provisions is simply in 
error. While it is true that SIP provisions 
do not need to meet section 112 levels 
of stringency, they must still be 
continuous under section 302(k) and 
meet applicable NAAQS, PSD and 
visibility requirements and stringency 
levels. In short, they cannot contain 
exemptions for emissions during SSM 
events. 



Finally, the EPA does not agree with 
the commenters’ view of the 
significance of the reference to the 
Kamp v. Hernandez decision by the 
court in the Sierra Club decision. The 
Kamp decision upheld the EPA’s 
approval of a SIP provision that 
imposed an SO2 emission limitation on 
a specific stationary source.158 To the 
extent that the commenters believe that 
the Kamp decision stands for the 
principle that SIP emission limitations 
can be ‘‘continuous’’ even if they do not 
restrict emissions to the same numerical 
limitation at all times, this point is not 
in dispute. As explained in section 
VII.A of this document, the EPA agrees 
with this principle. If, however, the 
commenters believe that the Kamp 
decision instead indicates that SIP 
emission limitations may contain 
exemptions, such that no emission 
standard applies during some mode of 
source operation, then that is simply 
incorrect. The EPA-approved SIP 
provision at issue in Kamp did not itself 
allow for a certain number of 
‘‘exceedances’’ of the emission 
limitation each year. The state emission 
limitation rule in that case was 
developed to ensure attainment and 
maintenance of the then applicable SO2 
NAAQS and the approved emission 
limitation for the source fluctuated but 
was continuous. It was the 
specifications of the SO2 NAAQS 
standard that allowed for a certain 
number of ‘‘exceedances’’ each year. 
The NAAQS themselves are not 
‘‘emission limitations’’ governed by 
section 302(k) and commonly have a 
statistical ‘‘form’’ that authorizes a set 
number of ‘‘exceedances’’ of the 
numerical level of the NAAQS before 



there is a ‘‘violation’’ of the NAAQS.159 
Thus, the EPA believes that the court in 
the Sierra Club decision properly cited 
the Kamp case as support for the 
fundamental proposition that emission 
limitations must be ‘‘continuous.’’ 
Moreover, the EPA notes that 
commenters did not address other 
reported decisions in which courts have 
upheld the Agency’s disapproval of SIP 
submissions containing SSM 
exemptions.160 



d. Comments that the EPA’s proposed 
action contradicts a 2009 guidance 
document concerning the effect of the 
Sierra Club decision on SSM 
exemptions in existing standards. 



Comment: A number of commenters 
suggested that the EPA’s February 2013 
proposal is inconsistent with a 
memorandum (in fact a public letter) 
issued by the Agency following the 
Sierra Club decision in which the D.C. 
Circuit vacated two EPA provisions that 
exempt sources from section 112(d) 
emission standards during periods of 
SSM (Kushner letter).161 The 
commenters noted that the Kushner 
letter explained that many MACT 
standards have SSM exemptions that 
were not affected by the Sierra Club 
decision. They argued that the Kushner 
letter should be read to mean that no 
emission limitations other than the ones 
explicitly discussed within that letter 
would be affected by the court’s holding 
that emission limitations under the CAA 
must be continuous. 



Response: The EPA disagrees with 
these comments for several reasons. 
First, the commenters misinterpret the 
Kushner letter. The purpose of the 
Kushner letter was to explain the direct 
and immediate impact of the Sierra Club 
decision, which vacated the SSM 
exemption in EPA’s NESHAP general 
provisions regulations. The Kushner 
letter explained that the vacatur would 
‘‘immediately and directly’’ affect only 
the subset of NESHAP source category 
standards that incorporated the general 
provisions’ exemption by reference, and 
that contain no other regulatory text 
exempting or excusing, in any way, 
compliance during SSM events, because 



only the general provisions’ exemption 
was challenged and before the court in 
the Sierra Club case. However, the 
Kushner letter clearly stated that the 
legality of all NESHAP SSM exemption 
provisions was in question and that EPA 
would examine such provisions in light 
of the court’s decision. Therefore, the 
commenters’ suggestion that the 
Kushner letter supports a limited 
reading of the legal reasoning of the 
Sierra Club case is incorrect. 



Second, the Kushner letter did not 
explicitly or implicitly address the issue 
of whether the CAA allows exemptions 
for emissions during SSM events in SIP 
provisions. That fact is unsurprising, in 
that at the time of the Kushner letter the 
EPA already had guidance in the SSM 
Policy (issued and reiterated in 1982, 
1983, 1999 and 2001) that clearly stated 
the Agency’s view that such exemptions 
are not permissible in SIP provisions, 
consistent with CAA requirements. It 
would also have been unnecessary for 
the Kushner letter discussing the impact 
of the Sierra Club decision on NESHAP 
standards to have mentioned that the 
statutory definition of emission 
limitation also precludes exemptions for 
SSM provisions in SIPs. The EPA had 
already made this point explicitly in the 
1999 SSM Guidance, when it explained 
the reasons why such provisions would 
be contrary to CAA requirements for 
SIPs.162 Thus, the EPA’s guidance for 
SIP provisions concerning emissions 
during SSM events had already 
explicitly articulated that provisions 
with exemptions for SSM events could 
not be approved pursuant to CAA 
section 110(l), because that would 
interfere with a fundamental 
requirement of the CAA, i.e., the 
definition of ‘‘emission limitation’’ in 
section 302(k). 



Finally, the EPA disagrees that the 
Kushner letter could override the 
applicability of the logic of the Sierra 
Club decision to SIP provisions, even if 
the Agency had any such intentions. 
The D.C. Circuit’s evaluation of the 
issue with respect to the EPA’s own 
regulations was premised not solely 
upon the particular requirements of 
section 112 but also more broadly on the 
meaning and specific definition of the 
term ‘‘emission limitation’’ under the 
CAA. That definition applies to SIP 
provisions as well as to the EPA’s own 
regulations. Because the SSM Policy in 
effect at the time of the Sierra Club 
decision and the time of the Kushner 
letter already stated that EPA 
interpreted the CAA to prohibit SIP 
provisions that exempt emissions 
during SSM events, there would have 
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163 See, e.g., 1999 SSM Guidance, Attachment at 
1 (‘‘any provision that allows for an automatic 
exemption for excess emissions is prohibited’’). 



164 The mercury and air toxics standards (MATS) 
rule for power plants regulates emissions from new 
and existing coal- and oil-fired electric utility steam 
generating units (EGUs) under 40 CFR part 63, 
subpart UUUUU. 



165 The Area Source Boiler rule regulates 
industrial, commercial and institutional boilers at 
area sources under 40 CFR part 63, subpart JJJJJJ. 



166 See MATS rule, requirements during startup, 
shutdown and malfunction, 77 FR 9304 at 9370 
(February 16, 2012). 



167 See Area Source Boiler rule, notice of final 
action on reconsideration, periods of startup and 
shutdown, 78 FR 7487 at 7496 (February 1, 2013). 



168 See February 2013 proposal, 78 FR 12459 at 
12488 (February 22, 2013). 



169 The EPA took final action on a petition for 
reconsideration concerning the MATS rule and the 
Utility NSPS that made certain revisions related to 
the emission limitations and work practices 
applicable during startup and shutdown. Those 
revisions did not, however, alter the basic structure 
of the emission limitations as numerical limitations, 
or numerical limitations with work practice 
components during startup and shutdown, 
depending upon the source category and the 
pollutants at issue. See 79 FR 68777 (November 19, 
2014). 



170 78 FR 7487 (February 1, 2013). 



been no need for the Kushner letter to 
speak to this issue.163 



e. Comments that the EPA’s proposed 
action on the Petition is incorrect 
because the Agency’s recent MATS rule 
and Area Source Boiler rule regulations 
contain exemptions for emissions 
during SSM events. 



Comment: Many commenters asserted 
that the EPA’s February 2013 proposed 
action to find SIP provisions with 
exemptions for emissions during SSM 
events to be substantially inadequate is 
arbitrary and capricious because recent 
Agency NESHAP regulations under 
section 112 contain similar exemptions. 
Commenters pointed to recently 
promulgated rules such as the MATS 
rule 164 and the Area Source Boiler 
rule 165 as examples of NESHAP 
regulations that they claim contain 
similar exemptions. According to 
commenters, the emission limitations in 
EPA’s own MATS rule ‘‘allow excess 
emissions during SSM events,’’ 
suggesting that the Agency created 
exemptions for such emissions.166 Other 
commenters similarly argued that the 
EPA created emission limitations in the 
Area Source Boiler rule that do not 
apply ‘‘continuously’’ because the 
numerical limitations do not apply 
during startup and shutdown.167 In 
short, these commenters argued that the 
EPA is being arbitrary and capricious 
because it is holding emission 
limitations in SIPs to a different and 
higher standard than emission 
limitations under its own NSPS and 
NESHAP regulations. 



Response: The EPA disagrees with 
these commenters. The recent EPA 
rulemaking efforts that commenters 
claim are at odds with EPA’s SIP call are 
completely consistent with the Agency’s 
action today. First, as explained in the 
February 2013 proposal, the EPA has 
not taken the position that sources must 
be subject to SIP emission limitations 
that are set at the same numerical level 
at all times, or that are expressed as 
numerical limitations at all times. As 
the EPA stated, ‘‘[i]f justified, the state 
can develop special emission 



limitations or control measures that 
apply during startup or shutdown if the 
source cannot meet the otherwise 
applicable emission limitation in the 
SIP.’’ 168 The EPA’s 1999 SSM Guidance 
articulated that SIP provisions may 
include alternative emission limitations 
applicable during startup and shutdown 
as part of a continuously applicable 
emission limitation when properly 
developed and otherwise consistent 
with CAA requirements. Moreover, the 
EPA recommended specific criteria 
relevant to the creation of such 
alternative emission limitations. The 
EPA reiterated that guidance in the 
February 2013 proposal and is 
providing a clarified version of the 
guidance in this final action. This issue 
is addressed in more detail in section 
VII.B.2 of this document. 



The EPA also disagrees with the 
assertion that it is holding state SIP 
provisions to a different standard than 
its own NSPS and NESHAP regulations. 
The EPA notes that SIP emission 
limitations and NSPS and NESHAP 
emission limitations are, of course, 
designed for different purposes (e.g., to 
meet the NAAQS versus to reduce 
emissions of HAPs) and have to meet 
some different statutory requirements 
(e.g., to be RACM versus be standards 
that are compliant with section 112). 
However, the EPA understands the 
commenters’ claim to be more 
specifically that the Agency is applying 
a different interpretation of the term 
‘‘emission limitation’’ and taking a 
different approach to the treatment of 
emissions during SSM events in its own 
regulations, even in recent regulations 
developed subsequent to the Sierra Club 
decision. The EPA believes that this 
argument reflects a misunderstanding of 
both the February 2013 proposal and 
what the Agency’s own new regulations 
contain. 



The MATS rule and the Area Source 
Boiler rule in fact illustrate how the 
EPA is creating emission limitations 
that apply continuously, with numerical 
limitations or combinations of 
numerical limitations and other specific 
technological control requirements or 
work practice requirements applicable 
during startup and shutdown, 
depending upon what is appropriate for 
the source category and the pollutants at 
issue. For example, in the MATS rule 
the EPA has promulgated regulations 
that impose emission limitations on 
various subcategories of sources to 
address HAP emissions. To do so, the 
EPA developed emission limitations to 
address the relevant pollutants using a 



combination of numerical emission 
limitations and work practices. The 
work practice requirements specifically 
apply to sources during startup and 
shutdown and are thus components of 
the continuously applicable emission 
limitations.169 



Similarly, in the Area Source Boiler 
rule 170 the EPA has imposed emission 
limitations on affected sources for PM, 
mercury and CO. The specific emission 
limitations that apply vary depending 
upon the subcategory of boiler. The 
emission limitations include a 
combination of numerical emission 
limitations and work practice 
requirements that together apply during 
all modes of source operation. For some 
subcategories, the standards that apply 
during startup and shutdown differ from 
the standards that apply during other 
periods of operation. This illustrates 
what the EPA considers the correct 
approach to creating emission 
limitations: (i) The emission limitation 
contains no exemption for emissions 
during SSM events; (ii) the component 
of the emission limitation that applies 
during startup and shutdown is clearly 
stated and obviously is an emission 
limitation that applies to the source; (iii) 
the component of the emission 
limitation that applies during startup 
and shutdown meets the applicable 
stringency level for this type of emission 
limitation (in this case section 112); and 
(iv) the emission limitation contains 
requirements to make it legally and 
practically enforceable. In short, the 
Area Source Boiler rule established 
emission limitations that apply 
continuously, in accordance with the 
requirements of the CAA, and consistent 
with the court’s decision in the Sierra 
Club decision. States with SIP 
provisions that are deficient because 
they contain automatic or discretionary 
exemptions for emissions during SSM 
events may wish to consider the 
Agency’s own approach when they 
develop SIP revisions in response to this 
SIP call. 



f. Comments that section 110(a)(2)(A) 
authorizes states to have SIP provisions 
with exemptions for emissions during 
SSM events because they are not 
‘‘emission limitations’’ and are not 
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171 See, e.g., 40 CFR 51.100. 
172 See, e.g., 40 CFR 51.100(n). 
173 See 40 CFR 51.100(z). 



174 See Sierra Club v. Johnson, 551 F.3d 1019, 
1027–28 (citing CAA sections 112(d)(2), 302(k)). 



subject to the requirement to be 
‘‘continuous.’’ 



Comment: Section 110(a)(2)(A) 
requires states to have SIPs that include 
emission limitations for purposes of 
imposing restrictions on sources of 
emissions in order to attain and 
maintain the NAAQS and to meet other 
CAA requirements. Some commenters 
noted that, in addition to ‘‘emission 
limitations,’’ section 110(a)(2)(A) also 
explicitly refers to ‘‘other control 
measures, means, or techniques.’’ 
Unlike the term ‘‘emission limitation,’’ 
which is defined in section 302(k), 
commenters contended that these ‘‘other 
control[s]’’ need not be continuous. 
Accordingly, these commenters argued 
that emission controls in SIP provisions 
that either contain, or are subject to, 
SSM exemptions can be viewed merely 
as examples of these ‘‘other control 
measures, means, or techniques’’ that 
are validly included in SIPs and that do 
not have to limit emissions from sources 
on a continuous basis. Specifically, 
these commenters asserted that the 
plain text of section 110(a)(2)(A) does 
not require SIPs to include only 
emission limitations but rather requires 
that SIPs include ‘‘emission 
limitations,’’ ‘‘other control measures, 
means, or techniques,’’ or a mixture 
thereof. Furthermore, according to some 
of these commenters, an interpretation 
of section 110(a)(2)(A) that requires all 
SIP provisions to be ‘‘emission 
limitations,’’ and thus subject to the 
requirement that they be continuous, 
would render the ‘‘other control’’ 
language in the statute superfluous. 



Response: The EPA agrees with the 
commenters that SIPs do not have to be 
composed solely of numerical emission 
limitations, that SIPs can contain other 
forms of controls in addition to 
emission limitations and that certain 
forms of controls other than emission 
limitations may not need to apply to 
sources continuously. However, the 
EPA disagrees with the commenters’ 
conclusion that the mere act of labeling 
certain SIP provisions as ‘‘control 
measures, means, or techniques’’ rather 
than as ‘‘emission limitations’’ can be a 
means to circumvent the requirement 
that emission limitations must regulate 
sources continuously. To the extent that 
there is any ambiguity in the 
requirements of section 110(a)(2), it is 
not reasonable to interpret the statute to 
allow the explicit requirement that 
emission limitations must be 
continuous to be negated in this fashion. 



As an initial matter, the SIP 
provisions that contain automatic or 
discretionary exemptions during SSM 
events at issue in this SIP call excuse 
compliance with requirements that 



presumably were submitted to the EPA 
as emission limitations, were intended 
to limit emissions on a continuous basis 
or were otherwise included to ensure 
that the SIP contained continuous 
emission limitations. All of the SIP 
provisions at issue in this action 
provide automatic or discretionary 
exemptions from emission limitations 
that are formulated as restrictions on the 
‘‘quantity, rate, or concentration’’ of 
emissions from affected sources, just as 
section 302(k) describes the purpose of 
an emission limitation. Longstanding 
EPA regulations applicable to SIPs 
require that states have a control 
strategy to provide for attainment and 
maintenance of the NAAQS.171 The 
required ‘‘control strategy’’ is defined to 
be the combination of measures 
including, but not limited to, ‘‘emission 
limitations,’’ ‘‘emission control 
measures applicable to in use motor 
vehicles’’ and ‘‘transportation control 
measures’’ listed in section 108(f).172 
The regulatory definition of ‘‘emission 
limitation’’ applicable to SIP provisions 
tracks the statutory definition of section 
302(k) and notably also does not define 
the term to allow exemptions for 
emissions during SSM events.173 To the 
EPA’s knowledge, none of the specific 
SIP provisions that contain or that are 
subject to the automatic or discretionary 
exemptions at issue in this SIP call 
action were developed by the states 
with the intention or expectation that 
absent the exemption they would not 
apply at all times when the source is in 
operation; i.e., they impose restrictions 
on emissions that were intended to 
apply continuously when the source is 
emitting pollutants. Logically, the states 
intended the emission limitations to 
impose limits that apply continuously at 
all times when the affected sources are 
emitting pollutants or else there would 
have been no impetus to include any 
exemptions for emissions during SSM 
events. 



However, even if the EPA were to 
accept the commenters’ premise 
arguendo—that inclusion of an SSM 
exemption in a given SIP provision 
turns ‘‘emission limitations’’ into ‘‘other 
control measures, means, or 
techniques,’’ this would not be a 
reasonable reading of the requirements 
of section 110(a)(2)(A) and section 
302(k) for several reasons. To the extent 
that either section 110(a)(2)(A) or 
section 302(k) is ambiguous with 
respect to this point, the EPA does not 
interpret the CAA to allow exemptions 
for emissions during SSM events in SIP 



provisions in the way advocated by the 
commenters. 



First, section 110(a)(2)(A) explicitly 
requires that SIPs must contain 
emission limitations as necessary to 
meet various CAA requirements. 
Section 302(k) requires that such 
emission limitations must limit ‘‘the 
quantity, rate, or concentrations of 
emissions of air pollutants on a 
continuous basis.’’ Moreover, section 
302(k) reiterates that the term 
‘‘continuous emission limitation’’ also 
specifically includes ‘‘any requirement 
relating to the operation or maintenance 
of a source to assure continuous 
emission reduction.’’ Lest there be 
doubt, section 302(m) provides a 
definition for the related term ‘‘means of 
emission limitation’’ as ‘‘a system of 
continuous emissions reduction 
(including the use of specific technology 
or fuels with specified pollution 
characteristics).’’ In the Sierra Club v. 
Johnson decision, the D.C. Circuit 
concluded that the statutory definition 
of ‘‘emission limitation’’ in section 
302(k) precludes exemptions for 
emissions during SSM events because 
such exemptions are inconsistent with 
the requirement for continuous 
controls.174 Given the emphasis that the 
statute places on the requirement that 
sources be subject to continuous 
emission controls, and given the 
emphasis that courts have placed on the 
requirement that sources be subject to 
continuous controls on their emissions, 
the EPA believes that it is illogical that 
the statutory requirement for continuous 
controls on sources could be subverted 
merely by the act of labeling a given SIP 
provision a ‘‘control measure’’ rather 
than an ‘‘emission limitation.’’ The 
commenters’ argument that if a given 
SIP provision contains an SSM 
exemption, it is merely a ‘‘control 
measure[ ], mean[ ], or technique[ ]’’ 
reduces the explicit requirement for 
continuous controls on emissions to a 
semantic exercise. 



Second, the EPA believes that the 
commenters’ reading of the statute to 
permit SIP provisions to contain an 
SSM exemption by virtue of what it is 
labeled is incorrect if taken to its logical 
extreme. The commenters’ 
interpretation of section 110(a)(2)(A) 
would theoretically allow a SIP to 
contain no emission limitations 
whatsoever, merely a collection of 
requirements labeled ‘‘control 
measures’’ so that sources can be 
excused from having to limit emissions 
on a continuous basis. This result is 
contrary to judicially approved EPA 
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175 See, e.g., Kennecott Copper Corp. v. Train, 526 
F.2d 1149, 1153 (9th Cir. 1975). The current version 
of section 110(a)(2)(A) is admittedly worded 
differently than the 1970 version. However, for 
purposes of these commenters the critical 
distinction is not that Congress changed the 
location of the word ‘‘necessary’’ but rather that 
Congress changed the subject that ‘‘necessary’’ 
modifies—and thus the entire scope of 
110(a)(2)(A)—from satisfying the NAAQS to 
meeting ‘‘applicable requirements’’ of the entire 
CAA. 



176 See, e.g., S. Rept. 101–228, at 20 (noting that 
the structure of section 110(a)(2)(A) as it appears 
today reflects congressional intent to ‘‘combine and 
streamline’’ previously existing SIP requirements 
into a single provision). 



177 See 40 CFR 51.100(n). 
178 See, e.g., 71 FR 7683 (February 14, 2006) 



(approving as BACM the use of ‘‘conservation 
management practices’’ to control fugitive dust 
emissions from agricultural sources, including 
techniques that limit emissions only during certain 
activities or times); 68 FR 56181 (September 30, 
2003) (approving as BACM an ‘‘episodic wood 
burning curtailment’’ program that restricts the use 



of wood-burning stoves based on predicted 
particulate matter concentrations). 179 CAA section 302(k). 



interpretations of prior versions of the 
CAA as requiring all SIPs to include 
continuously applicable emission 
limitations and only requiring ‘‘other’’ 
additional controls ‘‘as may be 
necessary’’ to satisfy the NAAQS.175 
Additionally, this result is contrary to 
legislative history of the 1990 Clean Air 
Act Amendments, which indicates that 
in slightly revising this portion of 
section 110(a)(2)(A), Congress intended 
to merely ‘‘combine and streamline’’ 
previously existing SIP requirements 
into a single provision, not to vitiate 
statutory requirements concerning 
emission limitations.176 



Finally, the EPA’s interpretation of 
the requirements of section 110(a)(2) 
does not render the ‘‘other control’’ 
language in the statute superfluous as 
claimed by the commenters. In addition 
to emission limitations, the EPA 
interprets that section to allow other 
‘‘control measures, means or 
techniques’’ as contemplated by the 
statute. For example, the EPA’s 
regulations implementing SIP 
requirements explicitly enumerate nine 
separate types of measures that states 
may include in SIPs.177 This list of nine 
different forms of potential SIP 
provisions to reduce emissions varies 
broadly, from measures that ‘‘impose 
emission charges or taxes or other 
economic incentives or disincentives’’ 
to ‘‘changes in schedules or methods of 
operation of commercial or industrial 
facilities’’ to ‘‘any transportation control 
measure including those transportation 
measures listed in section 108(f).’’ The 
EPA made clear that this list is not all- 
inclusive. In addition, the EPA has, 
when appropriate, approved SIP 
provisions that impose various forms of 
emissions controls that are not, by 
definition, emission limitations.178 



Thus, the commenters are in error in 
their belief that the EPA’s reading of the 
statute to require that SIPs contain 
emission limitations that apply 
continuously ignores the other forms of 
potential measures that section 
110(a)(2)(A) authorizes. 



Section 110(a)(2) requires SIPs to 
include enforceable emission 
limitations and other controls ‘‘as 
necessary or appropriate to meet the 
applicable requirements’’ of the CAA. 
Regardless of whether commenters’ 
semantic labeling arguments are valid in 
the abstract, they are not correct with 
respect to the fundamental CAA 
requirements for SIPs relating to 
continuous emission limitations. The 
automatic or discretionary exemptions 
for emissions during SSM events in the 
SIP provisions at issue in this SIP call 
authorize exemptions from statutorily 
required emission limitations. To the 
extent that such a SIP provision would 
functionally or legally exempt sources 
from regulation during SSM events, the 
SIP provision fails to be a continuously 
applicable enforceable emission 
limitation as required by the CAA. The 
fact that a SIP may also contain ‘‘other 
control[s]’’ as advocated by the 
commenters does not negate the 
statutory requirement that emission 
limitations must apply continuously. 



g. Comments that the definition of 
‘‘emission limitation’’ in section 302(k) 
does not require that all forms of 
emission limitations must apply 
continuously. 



Comment: Section 110(a)(2)(A) 
requires that SIPs must contain 
emission limitations, and section 302(k) 
defines the term ‘‘emission limitation’’ 
to mean a limit on emissions from a 
source that applies continuously. A 
number of commenters disagreed that 
section 302(k) requires that all 
‘‘emission limitations’’ have to be 
‘‘continuous.’’ The commenters argued 
that section 302(k) establishes two 
distinct categories of emission 
limitations: (1) Requirements that 
‘‘limit[ ] the quantity, rate, or 
concentration of emissions of air 
pollutants on a continuous basis, 
including any requirement relating to 
the operation or maintenance of a 
source to assure continuous emission 
reduction,’’ and (2) requirements 
constituting a ‘‘design, equipment, work 
practice or operational standard 
promulgated under this chapter.’’ These 
commenters claimed that only the first 
purported category is emission 
limitations that must be continuous and 
that the second purported category is 



emission limitations that do not need to 
apply continuously. Accordingly, these 
commenters asserted that SIP provisions 
that are rendered noncontinuous by 
inclusion of exemptions for emissions 
during SSM events are still legally valid 
‘‘emission limitations’’ because they fall 
within the second category. Other 
commenters separately contended that 
under section 302(k), SIP provisions 
imposing requirements ‘‘relating to the 
operation or maintenance of sources’’ do 
not need to be continuous, unlike those 
imposing requirements that limit ‘‘the 
quantity, rate, or concentration of 
emissions or air pollutants.’’ 



Response: The EPA disagrees with the 
commenters’ view that section 302(k) 
establishes two discrete categories of 
emission limitations, only one of which 
must reduce continuous emissions on a 
continuous basis. The EPA 
acknowledges that the text of section 
302(k) is ambiguous with respect to this 
point, but the Agency does not agree 
with the commenters’ interpretation of 
the statute. The statutory text of section 
302(k) begins with a catch-all definition 
of the term ‘‘emission limitation’’ as ‘‘a 
requirement established by the State or 
the Administrator which limits the 
quantity, rate, or concentration of 
emissions of air pollutants on a 
continuous basis . . . .’’ 179 The EPA 
believes that the rest of the first 
sentence in section 302(k), beginning 
with the word ‘‘including,’’ is best read 
as a list of examples of types of 
measures that satisfy this general 
definition. In other words, the 
remainder of the sentence provide 
examples of types of SIP provisions that 
could be used to limit emissions on a 
continuous basis, including any design 
standard, equipment standard, work 
practice standard or operational 
standard promulgated under the CAA, 
as well as ‘‘any requirement relating to 
the operation or maintenance of a 
source to assure continuous emission 
reduction.’’ However, each of these 
forms of emission limitation would be 
required to apply at all times, or be 
required to apply in combination at all 
times, in order to meet the fundamental 
requirement that the emission limitation 
serves to limit emissions from the 
affected sources continuously. Thus, the 
EPA interprets the term ‘‘emission 
limitation’’ to permit emission 
limitations that are composed of a 
combination of numerical limitations, 
technological control requirements and/ 
or work practice requirements, so long 
as they are components of an emission 
limitation that applies continuously. 
This interpretation accords with 
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180 See, e.g., CAA section 302(m) (defining 
‘‘means of emission limitation’’ as a ‘‘system of 
continuous emission reduction’’). 



181 See e.g., H.R. Rep. 95–294, at 92 (1977) 
(explaining that the definition of ‘‘emission 
limitation,’’ like the definition of ‘‘standard of 
performance,’’ was intended to ‘‘ma[ke] clear that 
constant or continuous means of reducing 
emissions must be used to meet th[ose] 
requirements’’); S. Rep. 95–127, at 94 (explaining 
that the definition of ‘‘emission limitation’’ was 
intended to ‘‘clarify the committee’s view that the 
only acceptable basic strategy is one based on 
continuous emission control,’’ rather than 
‘‘unacceptable’’ ‘‘[i]ntermittent controls or 
dispersion techniques . . . .’’). 



182 See, e.g., Sierra Club v. Johnson, 551 F.3d 
1019, 1027–28 (D.C. Cir. 2008). 



183 See 40 CFR 51.100(n) (defining ‘‘emission 
limitation’’ as a requirement that limits emissions 
on a continuous basis). 



184 See CAA section 302(k). 



185 486 F.2d 375 (D.C. Cir. 1973). 
186 486 F.2d 427 (D.C. Cir. 1973). 
187 See Sierra Club v. Johnson, 551 F.3d 1019 



(D.C. Cir. 2008); NRDC v. EPA, 749 F.3d 1055 (D.C. 
Cir. 2014). 



188 Portland Cement Ass’n, 486 F.2d at 398. 
189 Id. at 399. 



statutory context,180 the legislative 
history regarding the definition of 
‘‘emission limitation,’’ 181 judicial 
interpretations of section 302(k) 182 and 
the EPA’s definition of ‘‘emission 
limitation’’ in its SIP regulations.183 
Accordingly, the EPA’s interpretation of 
section 302(k) is reasonable. 



The EPA also disagrees with the 
commenters who contended that the 
third clause of section 302(k) authorizes 
exemptions for emissions during SSM 
events in emission limitations. The 
commenters argued that requirements 
‘‘relating to the operation or 
maintenance of sources’’ do not have to 
be continuous. The EPA believes that 
this reading of the statute is simply in 
error, because section 302(k) on its face 
provides that these requirements must 
‘‘assure continuous emission 
reduction.’’ 184 



h. Comments that exemptions or 
affirmative defenses are not only not 
prohibited, but are actually required by 
the CAA because they are necessary to 
make an emission limitation 
‘‘reasonable’’ or ‘‘achievable’’ for 
sources that cannot comply during SSM 
events. 



Comment: Commenters argued that 
some emission limitations currently in 
SIPs are only ‘‘reasonable’’ or 
technologically ‘‘achievable’’ because 
they include exemptions or affirmative 
defenses applicable to emissions during 
SSM events. According to these 
commenters, without exemptions or 
affirmative defenses to excuse sources 
from compliance with the limits during 
SSM events, these emission limitations 
would not be reasonable or achievable 
as required by law. To support these 
contentions, commenters cited case law 
from the early 1970s to argue that the 
CAA requires emission limitations in 
SIP provisions to include exemptions or 
affirmative defenses for SSM events. 



Response: The EPA agrees that SIP 
provisions should impose emission 



limitations that are reasonable and 
achievable by sources, so long as they 
are also consistent with the applicable 
legal requirements for that type of 
provision. The EPA acknowledges that 
in some cases, emission limitations may 
need to include alternative numerical 
limitations, technological controls or 
work practices during some modes of 
operation, such as startup and 
shutdown. As explained in detail in the 
February 2013 proposal and in this 
action, the EPA interprets the CAA to 
allow SIP provisions to include different 
numerical limitations or other control 
requirements as components of a 
continuously applicable emission 
limitation, so long as the SIP provision 
meets all other applicable requirements. 
However, the EPA disagrees with these 
commenters’ conclusions that the need 
for ‘‘reasonable’’ and ‘‘achievable’’ 
emission limitations provides a legal 
justification for exemptions or 
affirmative defenses for excess 
emissions during SSM events. 



First, many of the commenters 
erroneously presupposed that an 
emission limitation must continuously 
control emissions at the same rate, 
quantity, or concentration at all times. 
For sources or source categories that 
cannot comply with otherwise 
applicable emission limitations during 
certain modes of operation, such as 
startup and shutdown, the state may 
elect to develop alternative emission 
limitations applicable during those 
events as a component of the SIP 
provision. The EPA has provided 
recommended criteria for states to use 
in developing appropriate alternative 
emission limitations. Appropriate 
alternative emission limitations would 
ensure the existence of requirements 
that limit the quantity, rate or 
concentration of pollutants from the 
affected sources on a continuous basis, 
while also providing differing 
limitations tailored specifically to limit 
emissions during specified modes of 
source operation. As long as those 
differing limitations are components of 
a continuously applicable emission 
limitation that meets other applicable 
substantive requirements (e.g., is RACT 
for stationary sources in nonattainment 
areas) and that is legally and practically 
enforceable, then such alternative 
emission limitations are valid. States are 
not required to create such alternative 
emission limitations, but to do so is an 
acceptable approach. 



Second, these commenters pointed to 
no provision of the CAA requiring or 
allowing exemptions or affirmative 
defenses for SSM events. Instead, they 
contend that D.C. Circuit opinions in 
Portland Cement Association v. 



Ruckelshaus 185 and Essex Chemical 
Corp. v. Ruckelshaus 186 require SIPs to 
include exemptions for emissions 
during SSM events. As an initial matter, 
these cases predate amendments to the 
CAA that expressly defined ‘‘emission 
limitation’’ as a requirement that 
continuously limits emissions. 
Furthermore, even accepting these 
commenters’ interpretations of those 
cases (which as explained below, EPA 
does not), any purported holdings to 
that effect have been further eroded by 
more recent case law from the D.C. 
Circuit and other courts. Most 
importantly, the Sierra Club v. Johnson 
decision has reiterated that emission 
limitations must apply continuously in 
order to comply with section 302(k), 
and the logic of NRDC v. EPA decision 
indicates that affirmative defense 
provisions are not appropriate because 
they purport to alter the jurisdiction of 
the courts.187 



In addition to these more recent legal 
developments, however, the two earlier 
D.C. Circuit cases highlighted by 
commenters simply did not hold what 
commenters claim that they held. With 
respect to the Portland Cement 
Association decision, commenters 
selectively quoted from the case for the 
proposition that the D.C. Circuit had 
‘‘acknowledged’’ that malfunctions are 
an inescapable aspect of industrial life 
and that EPA must make allowances for 
malfunctions when promulgating 
standards. The full sentence from the 
opinion, however, makes clear that the 
D.C. Circuit was merely summarizing 
the ‘‘concern of manufacturers,’’ not 
stating the court’s own position.188 To 
the contrary, the EPA believes that 
Portland Cement stands for the broader 
proposition that a system incorporating 
flexibility is reasonable and consistent 
with the overall intent of the CAA, and 
the EPA merely ‘‘may’’ take such 
flexibility into account.189 As relevant 
to this action, the flexibility provided 
states to ensure continuous controls by 
developing alternative emission 
limitations is fully consistent with that 
view of the CAA. SIP provisions that 
include alternative emission limitations 
provide the sort of ‘‘limited safety 
valve’’ contemplated by the courts that 
can serve to make SIP emission 
limitations more achievable without 
authorizing complete exemptions for 
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190 Id. (citing International Harvester, 478 F.2d 
615, 641 (D.C. Cir. 1973)). 



191 Essex Chem. Corp v. Ruckelshaus, 486 F.2d at 
433 (emphasis added). 



192 See id. 
193 Id. (‘‘the record does not support the ‘never to 



be exceeded’ standard currently in force’’). 
194 Essex Chem. Corp v. Ruckelshaus, 486 F.2d 



427, 433 (D.C. Cir. 1973). 



195 Numerical requirements or preferences for 
some emission limitations flow from substantive 
requirements of specific CAA programs, which are 
incorporated into section 110(a)(2)(A) by the 
requirement that SIPs ‘‘include enforceable 
emission limitations . . . as may be necessary or 
appropriate to meet the applicable requirements of’’ 
the CAA. CAA section 110(a)(2)(A). 



196 See, e.g., id., section 112(h)(4). 
197 For example, emission limitations must meet 



the requirements of various substantive provisions 
of the CAA and must be legally and practically 
enforceable. 



emissions during SSM events in 
violation of statutory requirements.190 



Commenters also cited Essex 
Chemical Corp. for the proposition that 
SSM exemptions are necessary to ensure 
that standards are reasonable. This court 
decision, however, also did not hold 
that emission limitations must provide 
exemptions or affirmative defenses for 
excess emissions during SSM events. To 
the contrary, the petitioners’ complaint 
in Essex Chemical Corp. was that EPA 
had ‘‘fail[ed] to provide that lesser 
standards, or no standards at all, should 
apply when the stationary source is 
experiencing startup, shutdown, or 
mechanical malfunctions through no 
fault of the manufacturer.’’ 191 It was 
these variant provisions that, in the 
court’s opinion, ‘‘appear[ed] necessary’’ 
to ensure that the standards before it 
were reasonable.192 Again, the EPA 
believes that emission limitations in SIP 
provisions may include alternative 
emission limitations that can provide 
those ‘‘lesser standards’’ that apply 
during startup and shutdown events 
consistent with the court’s opinion but 
also ensure that emissions are 
continuously limited as required by the 
1977 CAA Amendments defining 
‘‘emission limitation.’’ 



As a legal matter, the court in Essex 
Chemical was reviewing a specific 
‘‘never to be exceeded’’ standard for 
new and modified sources and 
addressed only whether the EPA’s 
failure to provide some form of 
flexibility during SSM events was 
supported by the record; 193 the court 
was not interpreting whether the CAA 
inherently required such exemptions 
(rather than alternative limits) 
regardless of future developments in 
technology. Accordingly, the D.C. 
Circuit ultimately remanded the 
challenged standards to the EPA for 
reconsideration, not because SSM 
exemptions are mandatory but rather 
because of comments made by the EPA 
Acting Administrator and deficiencies 
identified in the administrative record 
with respect to ‘‘never to be exceeded’’ 
limits for those specific standards. In 
short, the Essex Chemical court did not 
hold that the CAA ‘‘requires’’ emission 
limitations to include exemptions for 
emissions during SSM events as 
suggested by commenters. 



Furthermore, the EPA notes that the 
most salient legal holding of Essex 
Chemical with respect to achievability 



is not what the court said about the 
circumstances peculiar to the EPA’s 
development of those specific standards 
but rather is the court’s holding that 
standards of performance can be 
‘‘achievable’’ even if there is no facility 
‘‘currently in operation which can at all 
times and under all circumstances meet 
the standards . . . .’’ 194 Thus, the 
decision supports the EPA’s conclusion 
that the CAA requires appropriately 
drawn emission limitations that apply 
on a continuous basis. As explained in 
section IV of this document, SIP 
provisions also cannot include the 
affirmative defenses advocated by 
commenters, because those are 
inconsistent with CAA provisions 
concerning the jurisdiction of the 
courts. 



i. Comments that the EPA is requiring 
that all SIP emission limitations must be 
‘‘numerical’’ at all times and set at the 
same numerical level at all times. 



Comment: Many commenters on the 
February 2013 proposal evidently 
believed that the EPA was proposing an 
interpretation of the term ‘‘emission 
limitation’’ under section 302(k) that 
would requires all SIP provisions to 
impose numerical emission limits, and 
that such limits must be set at the same 
numerical level at all times. These 
commenters argued that numerical 
emission limitations are not required by 
the text of section 302(k). For example, 
commenters pointed to section 302(k)’s 
use of ‘‘work practice or operational 
standard[s]’’ as evidence that an 
emission limitation may be composed of 
more than merely numerical criteria. 
These commenters also reiterated their 
view that section 302(k) allows for or 
requires alternative limits during 
periods of SSM, including non- 
numerical alternative limits such as 
work practice or operational standards. 



Response: At the outset, the EPA 
notes that it did not intend to imply that 
all emission limitations in SIP 
provisions must be expressed 
numerically, or that they must be set at 
the same numerical level for all modes 
of source operation. To the contrary, the 
EPA intended to indicate that states may 
elect to create emission limitations that 
include alternative emission limitations 
that apply during certain modes of 
source operation, such as startup and 
shutdown. This was the reason for 
inclusion of the recommended criteria 
for states to develop appropriate 
alternative emission limitations 
applicable during startup and shutdown 
in section VII.A of the February 2013 
proposal. The EPA has provided similar 



recommended criteria in this final 
action (see section VII.B.2 of this 
document). The EPA agrees that neither 
section 110(a)(2)(A) nor section 302(k) 
inherently requires that SIP emission 
limitations must be expressed 
numerically. Furthermore, section 
302(k) does not itself require imposition 
of numerical limitations or foreclose the 
use of higher numerical levels, specific 
technological controls or work practices 
during certain modes of operation. 



Although some CAA programs may 
require or impose a presumption that 
emission limitations be expressed 
numerically, the text of section 
110(a)(2)(A) and section 302(k) does not 
expressly state a preference for emission 
limitations that are in all cases 
numerical in form.195 Rather, as many 
commenters pointed out, the critical 
aspect of an emission limitation in 
general is that it be a ‘‘requirement 
. . . which limits the quantity, rate, or 
concentration of emissions of air 
pollutants on a continuous basis 
. . . .’’ 196 Accordingly, although other 
regulatory requirements may also apply, 
a non-numerical design standard, 
equipment standard, work practice 
standard or operational standard could 
theoretically meet the definition of 
‘‘emission limitation’’ for purposes of 
section 302(k) if it continuously limited 
the quantity, rate or concentration of air 
pollutants.197 By contrast, if a non- 
numerical requirement does not itself 
(or in combination with other 
components of the emission limitation) 
limit the quantity, rate or concentration 
of air pollutants on a continuous basis, 
then the non-numerical standard (or 
overarching requirement) does not meet 
the statutory definition of an emission 
limitation under section 302(k). 



Finally, the EPA does not believe that 
section 110(a)(2)(A) or section 302(k) 
mandates that an emission limitation be 
composed of a single, uniformly 
applicable numerical emission 
limitation. As the EPA stated in the 
February 2013 proposal, ‘‘[i]f sources in 
fact cannot meet the otherwise 
applicable emission limitations during 
planned events such as startup and 
shutdown, then an air agency can 
develop specific alternative 
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198 78 FR 12459 at 12471. 



199 See CAA section 110(a)(2)(A). 
200 Kamp v. Hernandez, 752 F.2d 1444, 1452–53 



(9th Cir. 1985) (citing Chevron, U.S.A., Inc. v. 
Natural Res. Def. Council, 467 U.S. 837 (1984)) 
(upholding EPA’s ‘‘broader definition of 
‘continuous’ ’’ under section 302(k)). 



201 Sierra Club v. Johnson, 551 F.3d 1019, 
1027–28 (D.C. Cir. 2008) (quoting Kamp, 752 F.2d 
at 1452). 



202 See, e.g., H.R. Rep. 95–294, at 92 (1977) 
(explaining that the definition of ‘‘emission 
limitation,’’ like the definition of ‘‘standard of 
performance,’’ was intended to ‘‘ma[ke] clear that 
constant or continuous means of reducing 
emissions must be used to meet th[ose] 



requirements’’); S. Rep. 95–127, at 94 (explaining 
that the definition of ‘‘emission limitation’’ was 
intended to ‘‘clarify the committee’s view that the 
only acceptable basic strategy is one based on 
continuous emission control,’’ rather than 
‘‘unacceptable’’ ‘‘[i]ntermittent controls or 
dispersion techniques . . . .’’). 



203 H.R. Rep. 95–294, at 92 (1977), as reprinted in 
1977 U.S.C.C.A.N. 1077, 1170); Sierra Club v. 
Johnson, 551 F.3d at 1027 (quoting the same); Kamp 
v. Hernandez, 752 F.2d at 1453–54 (quoting the 
same). 



204 As discussed above and elsewhere in this 
document, those requirements include satisfying 
the definition of ‘‘emission limitation’’ under CAA 
section 302(k), and being ‘‘enforceable’’ in 
accordance with section 110(a)(2)(A). 



requirements that apply during such 
periods, so long as they meet other 
applicable CAA requirements.’’ 198 As 
explained in the EPA’s response in 
section VII.A.3 of this document 
regarding the meaning of the statutory 
term ‘‘continuous,’’ the critical aspect 
for purposes of section 302(k) is not 
whether the emission limitation is 
expressed as a static versus variable 
numerical limitation but rather whether 
as a whole it constitutes a requirement 
that limits emissions on a continuous 
basis. Furthermore, any emission 
limitation must also meet all other 
applicable CAA requirements 
concerning stringency and 
enforceability. 



j. Comments that an emission 
limitation can be ‘‘continuous’’ even if 
it has different numerical limitations 
applicable during some modes of source 
operation or has a combination of 
numerical emission limitations and 
specific control technologies or work 
practices applicable during other modes 
of operation. 



Comment: Several commenters argued 
that an emission limitation can be 
‘‘continuous’’ under section 302(k) even 
if it provides different substantive 
requirements applicable during SSM 
events. One commenter illustrated this 
position with a hypothetical: 



[W]hile Section 302 requires ‘‘emission 
limits’’ to be ‘‘continuous,’’ it does not 
specify . . . that the same ‘‘emission limit’’ 
must apply at all times. That is, if a state 
chooses to require sources to comply with a 
40% opacity limit during steady-state 
operations, the Act does not then require the 
state to apply that 40% limit at all times, 
including startup, shutdown and malfunction 
events. 



Commenters pointed to a number of 
sources as justification for this position, 
including the text of section 302(k), 
relevant case law, legislative history of 
the 1977 CAA Amendments, prior EPA 
interpretations, and practical concerns. 



Response: The EPA agrees with these 
commenters’ conclusion that an 
‘‘emission limitation’’ under section 
302(k) does not need to be expressed as 
a static, inflexible limit on emissions. 
Rather, a SIP provision qualifying as an 
‘‘emission limitation’’ consistent with 
section 302(k) must merely limit ‘‘the 
quantity, rate, or concentration’’ of 
emissions, and must do so ‘‘on a 
continuous basis.’’ The critical aspect 
for purposes of section 302(k) is that the 
SIP provision impose limits on 
emissions on a continuous basis, 
regardless of whether the emission 
limitation as a whole is expressed 
numerically or as a combination of 



numerical limitations, specific control 
technology requirements and/or work 
practice requirements, and regardless of 
whether the emission limitation is static 
or variable. For example, so long as the 
SIP provision meets other applicable 
requirements, it may impose different 
numerical limitations for startup and 
shutdown. 



The EPA also agrees that the text of 
section 302(k) does not require states to 
impose emission limitations that 
include a static, inflexible standard. 
Rather, the term ‘‘emission limitation’’ 
is merely defined as a ‘‘requirement 
established by the State or the 
Administrator which limits the 
quantity, rate, or concentration of 
emissions of air pollutants on a 
continuous basis. . . .’’ The continuous 
limits imposed by emission limitations 
are a fundamental distinction between 
emission limitations and the other 
control measures, means or techniques 
that may also limit emissions.199 The 
text of section 302(k), however, does not 
distinguish between a variable or static 
‘‘requirement’’ that continuously limits 
emissions—all that is required is that 
the emissions are limited on a 
continuous basis. 



This interpretation is consistent with 
prior EPA interpretations of section 
302(k), as well as relevant case law. In 
Kamp v. Hernandez, the U.S. Court of 
Appeals for the Ninth Circuit (Ninth 
Circuit) upheld the EPA’s interpretation 
of ‘‘continuous’’ in section 302(k), as 
requiring that ‘‘some limitation on 
emissions, although not necessarily the 
same limitation, is always imposed’’ on 
the source.200 More recently, the D.C. 
Circuit favorably cited Kamp when 
holding that section 302(k) requires 
emission standards to limit emissions 
on a continuous basis and precludes 
exemptions for emissions during SSM 
events.201 



Legislative history confirms that 
Congress was primarily concerned that 
there be constant or continuous means 
of reducing emissions—not that the 
nature of those controls could not be 
different during different modes of 
operation.202 For example, legislative 



history from the 1977 CAA 
Amendments states that Congress added 
section 302(k)’s definition of ‘‘emission 
limitation’’ to: 
. . . ma[ke] clear that constant or continuous 
means of reducing emissions must be used to 
meet these requirements. By the same token, 
intermittent or supplemental controls or 
other temporary, periodic, or limited systems 
of control would not be permitted as a final 
means of compliance.203 



Although this legislative history 
demonstrates congressional intent that 
any ‘‘emission limitation’’ would 
require limits on emissions at all times, 
this history does not necessarily 
indicate that the emission limitation 
must consist of a single static numerical 
limitation. Accordingly, this legislative 
history is consistent with the EPA’s 
view that section 302(k) requires 
continuous limits on emissions and that 
variable (albeit still continuous) limits 
on emissions can qualify as an emission 
limitation for purposes of section 
302(k). 



Finally, although the EPA agrees with 
these commenters’ conclusion, the EPA 
does not agree with these commenters’ 
view that practical concerns require 
states in all cases to establish alternative 
emission limitations for modes of 
operation such as startup and shutdown 
within any continuously applicable 
emission limitation. Principles of 
cooperative federalism incorporated 
into section 110 allow states great 
leeway in developing SIP emission 
limitations, provided those limitations 
comply with applicable legal 
requirements.204 States are thus not 
required to establish alternative 
emission limitations for any sources 
during startup and shutdown, but they 
may elect to do so. Neither the 
definition of ‘‘emission limitation’’ in 
section 302(k) nor the requirements of 
section 110(a)(2)(A) explicitly require 
states to develop emission limitations 
that include alternative emission 
limitations for periods of SSM, just as 
they do not explicitly preclude states 
from doing so. 
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205 551 F.3d 1019 (D.C. Cir. 2008). 
206 CAA section 302(k). 
207 See Webster’s Third New International 



Dictionary 493–94 (Phillip Babcock Gove ed., 
Merriam-Webster 1993) (defining ‘‘continuous’’). 



208 Sierra Club, 551 F.3d at 1027. 
209 See id. (quoting H.R. Rep. 95–294, at 92 



(1977), as reprinted in 1977 U.S.C.C.A.N. 1077, 
1170); see also Kamp v. Hernandez, 752 F.2d at 
1453–54 (quoting the same and coming to the same 
conclusion). 



210 See H.R. 95–294, at 92 (1977); see also section 
302 (stating that the definitions appearing therein 
apply ‘‘[w]hen used in this chapter’’). 



211 The fact that CAA section 110 incorporates 
principles of cooperative federalism does not 
inevitably mean that the definition of ‘‘emission 
limitation’’ under section 302(k) changes depending 
on whether it is applied in the context of section 
110 versus section 112. Accordingly, in the context 
of judicial interpretation of a statute, the U.S. 
Supreme Court has held that judges cannot ‘‘give 
the same statutory text different meanings in 
different cases.’’ Clark v. Martinez, 543 U.S. 371, 
386 (2005). The EPA believes that the text and 
legislative history of section 302(k) evince 
congressional intent to consistently apply the 
definition of ‘‘emission limitation’’ under section 
302(k) rather than to develop an inconsistent 
interpretation peculiar to section 110. 



212 H.R. 95–294, at 92 (emphasis added). 
213 Id. (emphasis added). The Senate Report 



expressed a similar sentiment. See S. Rep. No. 95– 
127, at 94–95 (1977) (explaining that the definition 
of ‘‘emission limitation’’ was intended ‘‘to clarify 
the committee’s view that the only acceptable basic 
strategy [for emission limitations in SIPs] is one 
based on continuous emission control’’). 



214 See H.R. 95–294, at 92. 
215 See id. 
216 See, e.g., NRDC v. EPA, 749 F.3d 1055, 1064 



(D.C. Cir. 2014) (holding that an affirmative defense 
for excess emissions during malfunctions 
contradicts the requirement that an emission 
limitation be ‘‘continuous’’). 



k. Comments that an emission 
limitation can be ‘‘continuous’’ even if 
it includes periods of exemptions from 
the emission limitation. 



Comment: Commenters asserted that a 
requirement limiting emissions can be 
‘‘continuous’’ even if a SIP provision 
includes periods of exemption from that 
limit. For example, some commenters 
contended that SSM exemptions only 
excuse compliance with emission 
limitations for a ‘‘short duration,’’ or 
‘‘brief’’ period of time, and that these 
purportedly ephemeral interruptions 
should not be viewed as rendering the 
requirement noncontinuous. Other 
commenters contended that the EPA 
misinterpreted portions of the D.C. 
Circuit’s opinion in Sierra Club v. 
Johnson,205 interpreting section 302(k). 
Specifically, this group of commenters 
claimed that because the holding of that 
case was based on a combined reading 
of sections 112 and 302(k), the court’s 
interpretation of the word ‘‘continuous’’ 
in section 302(k) does not extend 
outside the context of section 112. This 
included one commenter who 
suggested, in a one-sentence footnote, 
that ‘‘[i]n the cooperative-federalism 
context’’—presumably of section 110— 
‘‘the standard of flexibility that Congress 
gave the States with respect to selecting 
the elements of their SIPs is not 
necessarily the same standard Congress 
set to govern EPA’s responsibility to 
establish the NAAQS or section 112 
standards.’’ Still other commenters 
further argued that the EPA 
mischaracterized legislative history 
discussing ‘‘continuous’’ in section 
302(k). According to these commenters, 
the context of legislative history on 
section 302(k) indicates that Congress 
did not intend for the word 
‘‘continuous’’ to be given its plain 
meaning but rather intended to use 
‘‘continuous’’ in relation only to specific 
types of intermittent controls. 



Response: The EPA disagrees with 
these commenters. First, commenters’ 
interpretation would contravene the 
plain meaning of ‘‘continuous.’’ Section 
302(k) defines ‘‘emission limitation’’ as 
a requirement that ‘‘limits the quantity, 
rate, or concentration of emissions of air 
pollutants on a continuous 
basis. . . .’’ 206 Although the word 
‘‘continuous’’ is not separately defined 
in the Act, its plain and unambiguous 
meaning is ‘‘uninterrupted.’’ 207 
Accordingly, to the extent that a SIP 
provision provides for any period of 



time when a source is not subject to any 
requirement that limits emissions, the 
requirements limiting the source’s 
emissions by definition cannot do so 
‘‘on a continuous basis.’’ Such a source 
would not be subject to an ‘‘emission 
limitation,’’ as that term is defined 
under section 302(k). The same 
principle applies even for ‘‘brief’’ 
exemptions from limits on emissions, 
because such exemptions nevertheless 
render the emission limitation 
noncontinuous. 



Second, the EPA disagrees with 
commenters’ interpretation of the D.C. 
Circuit’s opinion in Sierra Club. While 
the court’s ultimate decision was based 
on ‘‘sections 112 and 302(k) . . . read 
together,’’ 208 the court’s analysis of 
what makes a standard ‘‘continuous’’ 
was based on section 302(k) alone.209 
Although the precise components of an 
emission limitation or standard may 
expand depending on which other 
provisions of the CAA are applicable, 
the bedrock definition for what it means 
to be an ‘‘emission limitation’’ under 
section 302(k) does not. Congress 
appeared to share the EPA’s view that 
section 302(k) provides a bedrock 
definition of ‘‘emission limitation’’ 
applicable ‘‘to all emission limitations 
under the act, not just to limitations 
under sections 110, 111, or 112 of the 
act.’’ 210 Accordingly, the D.C. Circuit’s 
interpretation of section 302(k) applies 
equally in the context of SIP provisions 
developed by states as in the context of 
MACT standards developed by the EPA, 
even if additional requirements may be 
different.211 



Finally, the EPA rejects commenters’ 
contention that section 302(k)’s 
legislative history indicates that use of 
the word ‘‘continuous’’ in the definition 
of ‘‘emission limitation’’ was merely 
intended to prevent the use of 



intermittent controls or, even more 
narrowly, only dispersion techniques. 
While legislative history of the 1977 
Amendments discusses at length the 
concerns associated with these types of 
controls, section 302(k) was not 
intended to merely prevent the narrow 
problem of intermittent controls. To the 
contrary, the House Report states that 
under section 302(k)’s definition of 
emission limitation, ‘‘intermittent or 
supplemental controls or other 
temporary, periodic, or limited systems 
of control would not be permitted as a 
final means of compliance.’’ 212 



In explaining congressional intent 
behind adopting a statutory definition of 
‘‘emission limitation,’’ the House Report 
articulated a rationale broader than 
would apply if Congress had merely 
intended to prohibit the tall stacks and 
dispersion techniques that commenters 
claim were targeted: ‘‘Each source’s 
prescribed emission limitation is the 
fundamental tool for assuring that 
ambient standards are attained and 
maintained. Without an enforceable 
emission limitation which will be 
complied with at all times, there can be 
no assurance that ambient standards 
will be attained and maintained.’’ 213 By 
contrast, Congress criticized limitations 
structured in ways that could not 
‘‘provide assurances that the emission 
limitation will be met at all times,’’ or 
that would sometimes allow the 
‘‘emission limitation [to] be exceeded, 
perhaps by a wide margin . . . .’’ 214 
Such flaws ‘‘would defeat the remedy 
provision provided by section 304 of the 
act which allows citizens to assure 
compliance with emission limitations 
and other requirements of the act.’’ 215 
Exemptions for emissions during SSM 
events have the same effects.216 



In adopting section 302(k)’s definition 
of ‘‘emission limitation,’’ Congress did 
not merely intend to prohibit the use of 
intermittent controls as final 
compliance strategies—much less 
intermittent controls as narrowly 
defined by commenters to mean only 
dispersion techniques and certain ‘‘tall 
stacks.’’ Rather, Congress intended to 
eliminate the fundamental problems 



VerDate Sep<11>2014 21:14 Jun 11, 2015 Jkt 235001 PO 00000 Frm 00063 Fmt 4701 Sfmt 4700 E:\FR\FM\12JNR2.SGM 12JNR2m
st



oc
ks



til
l o



n 
D



S
K



4V
P



T
V



N
1P



R
O



D
 w



ith
 R



U
LE



S
2











33902 Federal Register / Vol. 80, No. 113 / Friday, June 12, 2015 / Rules and Regulations 



217 See, e.g., H.R. 95–294, at 94 (noting that the 
provision was intended to overcome ‘‘objections’’ to 
such measures, not merely the measures 
themselves); id. at 92 (indicating that the problems 
arise from ‘‘temporary, periodic, or limited systems 
of control’’ generally, not merely dispersion 
techniques or tall stacks). 



218 See 78 FR 12459 at 12512 (citing S.C. Code 
Ann. Regs. 61–62.5 St 5.2(I)(b)(14)). 



219 See, e.g., Clean Air Act of 1970, Public Law 
91–604, section 4(a), 84 Stat. 1676, 1680 (December 
31, 1970). 



220 Section 110(a)(2)(A). 
221 See 78 FR 12459 at 12512 (citing S.C. Code 



Ann. Regs. 61–62.5 St 5.2(I)(b)(14)). 



that were illustrated by use of those 
controls.217 SSM exemptions and 
affirmative defenses raise many of the 
same problems, and addressing those 
problems through this action fully 
accords with section 302(k)’s legislative 
history. 



l. Comments that the ‘‘as may be 
necessary or appropriate’’ language in 
section 110(a)(2)(A) per se authorizes 
states to create exemptions in SIP 
emission limitations. 



Comment: Some commenters 
contended that section 110(a)(2)(A) 
merely requires states to include 
emission limitations and other control 
measures in their SIPs ‘‘as may be 
necessary or appropriate.’’ These 
commenters interpreted that language as 
a broad delegation of discretion to states 
to develop SIP provisions that are 
necessary or appropriate to satisfy the 
particular needs of a state, as judged 
solely by that state. Some of the 
commenters argued that the EPA’s 
interpretation of ‘‘as may be necessary 
or appropriate’’ would, in all 
circumstances, improperly substitute 
the EPA’s judgment for that of the state 
concerning what emission limitations 
are necessary or appropriate. One 
commenter highlighted the EPA’s 
proposal to deny the Petition with 
respect to a specific SIP provision of the 
South Carolina SIP that entirely 
exempts a source category from 
regulation.218 According to this 
commenter, if the ‘‘as may be necessary 
or appropriate’’ language grants states 
the authority to exempt a source 
category from regulation entirely, then it 
must allow states to exempt sources 
selectively during SSM events. 



Some commenters further argued that 
regardless of what the terms ‘‘emission 
limitations’’ or ‘‘other control measures, 
means, or techniques’’ mean, section 
110(a)(2)(A) only requires states to 
include such emission controls in SIPs 
‘‘as may be necessary or appropriate’’ to 
meet the NAAQS, or some requirement 
germane to attainment of the NAAQS, 
such as various technology-based 
standards or general principles of 
enforceability. Commenters also 
disagreed with the EPA’s purported 
interpretation that the statutory phrase 
‘‘as may be necessary’’ only qualifies 
what ‘‘other control[s]’’ are required, 
rather than also qualifying what 



emission limitations are required. 
According to these commenters, that 
interpretation is a vestige of the 1970 
CAA and was foreclosed by textual 
changes in the 1977 CAA Amendments 
or, alternatively, the 1990 CAA 
Amendments. 



Response: The EPA disagrees with the 
commenters’ interpretation of the ‘‘as 
may be necessary or appropriate’’ 
language of section 110(a)(2)(A). As an 
initial matter, those commenters 
contending that section 110(a)(2)(A) is 
only concerned with what is ‘‘necessary 
or appropriate’’ to attain and maintain 
the NAAQS (or some requirement 
germane to the NAAQS) ignore the plain 
language of section 110(a)(2)(A). While 
the predecessor provisions to section 
110(a)(2)(A) prior to the 1990 CAA 
Amendments did indeed speak in terms 
of emissions controls ‘‘necessary to 
insure attainment and maintenance of 
[the NAAQS],’’ 219 the statute in effect 
today requires controls ‘‘necessary or 
appropriate to meet the applicable 
requirements of this chapter,’’ 220—i.e., 
to meet the requirements of the CAA as 
a whole. Thus, at a minimum, the EPA 
interprets the phrase ‘‘as may be 
necessary or appropriate’’ to include 
what is necessary or appropriate to meet 
legal requirements of the CAA, 
including the requirement that emission 
limitations must apply on a continuous 
basis. 



Regardless of whether all SIPs must 
always contain emission limitations, the 
text of the CAA is clear that the EPA is 
at a minimum tasked with determining 
whether SIPs include all emission 
limitations that are ‘‘necessary’’ (i.e., 
required) ‘‘to meet the applicable 
requirements of’’ that CAA. Broadly 
speaking, this requires that the EPA 
determine whether the SIP meets the 
basic legal requirements applicable to 
all SIPs (e.g., the requirements of section 
110(a)(2)(A) through (M)), whether the 
SIP contains emission limitations 
necessary to meet substantive 
requirements of the Act (e.g., RACT- 
level controls in nonattainment areas) 
and whether all emission limitations 
and other controls, as well as the 
schedules and timetables for 
compliance, are legally and functionally 
enforceable. 



In every state subject to this SIP call, 
the EPA has previously concluded in 
approving the existing SIP provisions 
that the emission limitations are 
necessary to comply with legal 
requirements of the CAA. The states in 



question would not have developed and 
submitted them, and the EPA would not 
have approved them, unless the state 
and the EPA considered those emission 
limitations fulfilled a CAA requirement 
in the first instance. However, the 
automatic and discretionary exemptions 
for emissions during SSM events in the 
SIP provisions at issue in this action 
render those necessary emission 
limitations noncontinuous, and thus not 
meeting the statutory definition of 
‘‘emission limitations’’ as defined in 
section 302(k). Accordingly, regardless 
of whether all SIPs must always include 
emission limitations, these specific SIP 
provisions fail to meet a fundamental 
requirement of the CAA because they do 
not impose the continuous emission 
limitations required by the Act. 



The EPA also disagrees with the 
argument raised by commenters that its 
denial of the Petition with respect to a 
South Carolina SIP provision supports 
the validity of SSM exemptions in SIP 
emission limitations.221 In that 
situation, the state determined that 
regulating the source category at issue 
was not a necessary or appropriate 
means of meeting the requirements of 
the CAA. The EPA’s approval of that 
provision indicates that the Agency 
agreed with that determination. This 
factual scenario is not the same as one 
in which the state has determined that 
regulation of the source category is 
necessary or appropriate to meet CAA 
requirements. Once the determination is 
made that the source category must or 
should be regulated, then the SIP 
provisions developed by the state to 
regulate the source must meet 
applicable requirements. These include 
that any limits on emissions must be 
consistent with CAA requirements, 
including the requirement that any 
emission limitation limit emissions on a 
continuous basis. The EPA agrees that a 
state can validly determine that 
regulation of a source category is not 
necessary, so long as this is consistent 
with CAA requirements. This is not the 
same as allowing impermissible 
exemptions for emissions from a source 
category that must be regulated. 



Finally, the EPA does not agree with 
commenters’ allegations that that the 
EPA’s interpretation of section 
110(a)(2)(A) eliminates the states’ 
discretion to take local concerns into 
account when developing their SIP 
provisions. Rather, for reasons 
discussed in more detail in the EPA’s 
response in section V.D.2 of this 
document regarding cooperative 
federalism, the EPA’s interpretation is 
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222 Michigan v. EPA, 213 F.3d 663, 687 (D.C. Cir. 
2000) (quoting Union Elec. Co. v. EPA, 427 U.S. 
246, 256–57 (1976)). 



223 With respect to section 110(a)(2)(A), this 
means that a SIP must at least contain legitimate, 
enforceable emission limitations to the extent they 
are necessary or appropriate ‘‘to meet the applicable 
requirements’’ of the Act. Likewise, SIPs cannot 
have enforcement discretion provisions or 
affirmative defense provisions that contravene the 
fundamental requirements concerning the 
enforcement of SIP provisions. 



224 See, e.g., 40 CFR 63.6(e)(3). 
225 551 F.3d 1019, 1027–28 (D.C. Cir. 2008). 
226 CAA section 302(k). 



227 Ala. Admin. Code Rule 335–3–14– 
.03(h)(2)(ii)(III) (emphasis added). 



228 Id. at 335–3–14–.03(h)(2)(ii) (emphasis added). 



fully consistent with the principles of 
cooperative federalism codified in the 
CAA. As courts have concluded, 
although Congress provided states with 
‘‘considerable latitude in fashioning 
SIPs, the CAA ‘nonetheless subjects the 
States to strict minimum compliance 
requirements’ and gives EPA the 
authority to determine a state’s 
compliance with the requirements.’’ 222 
This interpretation is also consistent 
with congressional intent that the EPA 
exercise supervisory responsibility to 
ensure that, inter alia, SIPs satisfy the 
broad requirements that section 
110(a)(2) mandates that SIPs ‘‘shall’’ 
satisfy.223 Where the EPA determines 
that a SIP provision does not satisfy 
legal requirements, the EPA is not 
substituting its judgment for that of the 
state but rather is determining whether 
the state’s judgment falls within the 
wide boundaries of the CAA. 



m. Comments that a ‘‘general duty’’ 
provision—or comparable generic 
provisions that require sources to 
‘‘exercise good engineering judgment,’’ 
to ‘‘minimize emissions’’ or to ‘‘not 
cause a violation of the NAAQS’’— 
inoculate or make up for exemptions in 
specific emission limitations that apply 
to the source. 



Comment: Numerous commenters 
argued that even if some of the SIP 
provisions with SSM exemptions 
identified in this SIP call are not 
themselves emission limitations, they 
are nevertheless components of valid 
emission limitations. According to these 
commenters, some SIPs contain separate 
‘‘general duty’’ provisions that are not 
affected by SSM exemptions and thus 
have the effect of limiting emissions 
from sources during SSM events that are 
explicitly exempted from the emission 
limitations in the SIP. These general- 
duty provisions vary, but most of them: 
(1) Instruct sources to ‘‘minimize 
emissions’’ consistent with good air 
pollution control practices, (2) prohibit 
sources from emitting pollutants that 
cause a violation of the NAAQS, or (3) 
prohibit source operators from 
‘‘improperly operating or maintaining’’ 
their facilities. 



Commenters contended that these 
general-duty provisions are 
requirements that—either alone or in 



combination with other requirements— 
have the effect of limiting emissions on 
a continuous basis. In other words, the 
commenter asserted that these general- 
duty provisions impose limits on 
emissions during SSM events, when the 
otherwise applicable controls no longer 
apply. According to these commenters, 
SSM exemptions that excuse 
noncompliance with typical controls do 
not interrupt the continuous application 
of an ‘‘emission limitation,’’ because 
these general-duty provisions elsewhere 
in the SIP or in a separate permit are 
part of the emission limitation and 
apply even during SSM events. 



Some commenters further argued that 
some SSM exemptions themselves 
demonstrate that sources remain subject 
to general-duty provisions during SSM 
events. These SSM exemptions require 
sources seeking to qualify for the 
exemption to demonstrate that, inter 
alia, they were at the time complying 
with certain general duties. 
Accordingly, these commenters 
contended that the SSM exemption 
itself demonstrates that sources remain 
subject to requirements that limit their 
emissions during SSM events, even 
when the source is excused from 
complying with other components of 
the overarching emission limitation. 



Finally, as evidence that these 
general-duty clauses must be 
permissible under the CAA, some 
commenters pointed to similar federal 
requirements established by the EPA 
under the NSPS and NESHAP 
programs.224 These commenters argued 
that the D.C. Circuit’s decision in Sierra 
Club v. Johnson 225 was limited to 
circumstances unique to section 112 
and does not support a per se 
prohibition on general-duty clauses 
operating as ‘‘emission limitations.’’ 



Response: The EPA disagrees with 
these comments. As described 
elsewhere in this response to comments, 
all ‘‘emission limitations’’ must limit 
emissions of air pollutants on a 
continuous basis.226 The specific 
requirements of a SIP emission 
limitation must be discernible on the 
face of the provision, must meet the 
applicable substantive and stringency 
requirements of the CAA and must be 
legally and practically enforceable. The 
general-duty clauses identified by these 
commenters are not part of the putative 
emission limitations contained in these 
SIP provisions. To the contrary, these 
general-duty clauses are often located in 
different parts of the SIP and are often 
not cross-referenced or otherwise 



identified as part of the putative 
continuously applicable emission 
limitation. 



Furthermore, the fact that a SIP 
provision includes prerequisites to 
qualifying for an SSM exemption does 
not mean those prerequisites are 
themselves an ‘‘alternative emission 
limitation’’ applicable during SSM 
events. The text and context of the SIP 
provisions at issue in this SIP call action 
make clear that the conditions under 
which sources qualify for an SSM 
exemption are not themselves 
components of an overarching emission 
limitation—i.e., a requirement that 
limits emissions of air pollutants from 
the affected source on a continuous 
basis. Rather, these provisions merely 
identify the circumstances when 
sources are exempt from emission 
limitations. 



Reviewing an example of the SIP 
provisions cited by commenters is 
illustrative of this point. For example, 
several commenters pointed to 
provisions in Alabama’s SIP that excuse 
a source from complying with an 
otherwise applicable emission 
limitation only when the permittee 
‘‘took all reasonable steps to minimize 
emissions’’ and the ‘‘permitted facility 
was at the time being properly 
operated.’’ According to commenters, 
the general duties in this provision—to 
take reasonable steps to minimize 
emissions, and to properly operate the 
facility—ensure that even during SSM 
events, the permittee remains subject to 
requirements limiting emissions. 



However, a review of the provisions 
themselves in context—not selectively 
quoted—reveals that these general-duty 
provisions were included in the SIP not 
as components of an emission limitation 
but rather as components of an 
exception to that emission limitation. In 
order to qualify, the SIP requires the 
permittee to have taken ‘‘all reasonable 
steps to minimize levels of emissions 
that exceeded the emission 
standard’’ 227—an acknowledgement 
that the emissions to be ‘‘minimize[d]’’ 
are those that ‘‘exceed[]’’ (i.e., go 
beyond) the required limits of ‘‘the 
emission standard.’’ In case there were 
any doubt that the general-duty 
provisions identified are elements of an 
exemption from an emission limitation, 
rather than components of the emission 
limitation itself, the provisions apply 
during what the Alabama SIP calls 
‘‘[e]xceedances of emission 
limitations’’ 228 and are found within a 
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229 Id. at 335–3–14–.03(h) (emphasis added). 
230 See CAA section 302(k) (defining ‘‘emission 



limitation’’ and ‘‘emission standard’’). 
231 See Sierra Club, 551 F.3d at 1026 (discussing 



the EPA’s prior determinations that ‘‘compliance 
with the general duty on its own was insufficient 
to prevent the SSM exemption from becoming a 
‘blanket’ exemption’’). 



232 See, e.g., Sierra Club v. Johnson, 551 F.3d at 
1027–28 (so holding with respect to section 112). 



233 For example, the EPA has concerns the some 
of these general-duty provisions, if at any point 
relied upon as the sole requirement purportedly 
limiting emissions, could undermine the ability to 
ensure compliance with SIP emission limitations 
relied on to achieve the NAAQS and other relevant 
CAA requirements at all times. See section 
110(a)(2)(A), (C); US Magnesium, LLC v. EPA, 690 
F.3d 1157, 1161–62 (10th Cir. 2012). 



broader section addressing ‘‘Exceptions 
to violations of emission 
limitations.’’ 229 By exempting sources 
from compliance with ‘‘the emission 
standard,’’ these exemptions render the 
SIP emission limitation noncontinuous, 
contrary to section 302(k).230 



The consequences for failing to satisfy 
the preconditions for an exemption 
further bolster the conclusion that these 
preconditions are not themselves part of 
an emission limitation. Failure to meet 
the ‘‘general duty’’ preconditions for an 
SSM exemption means that the source 
remains subject to the otherwise 
applicable emission limitation during 
the SSM event and is thus liable for 
violating the emission limitation. If 
those general duties were independent 
parts of an emission limitation (rather 
than merely preconditions for an 
exemption), then one would expect that 
periods of time could exist when the 
source was liable for violating those 
general duties rather than the default 
emission limitation. 



The general-duty provisions that 
apply as part of the SSM exemption are 
not alternative emission limitations; 
they merely define an unlawful 
exemption to an emission limitation. 
States have discretion to fix this issue in 
a number of ways, including by 
removing the exceptions entirely, by 
replacing these exceptions with 
alternative emission limitations 
including specific control technologies 
or work practices that do ensure 
continuous limits on emissions or by 
reformulating the entire emission 
limitation. 



In addition to the EPA’s fundamental 
disagreement with commenters that 
these general-duty provisions are 
actually components of emission 
limitations, the EPA has additional 
concerns about whether many of these 
provisions could operate as stand-alone 
emission limitations even if they were 
properly identified as portions of the 
overall emissions limitations in the 
SIP.231 Furthermore, some of these 
general-duty provisions do not meet the 
level of stringency required to be an 
‘‘emission limitation’’ compliant with 
specific substantive provisions of the 
CAA applicable to SIP provisions.232 
Accordingly, while states are free to 
include general-duty provisions in their 



SIPs as separate additional 
requirements, for example, to ensure 
that owners and operators act consistent 
with reasonable standards of care, the 
EPA does not recommend using these 
background standards to bridge 
unlawful interruptions in an emission 
limitation.233 



The NSPS and NESHAP emission 
standards and limitations that the EPA 
has issued since Sierra Club 
demonstrate the distinct roles played by 
emission limitations and general-duty 
provisions. The emission limitations 
themselves are clear and legally and 
functionally enforceable, and they are 
composed of obviously integrated 
requirements that limit emissions on a 
continuous basis during all modes of 
source operation. Crucially, the general- 
duty provisions in these post-Sierra 
Club regulations merely supplement the 
integrated emission limitation; they do 
not supplant the emission limitation, 
which independently requires 
continuous limits on emissions. As 
discussed elsewhere in this document, 
the fact that the EPA is in the process 
of updating its own regulations to 
comply with CAA requirements does 
not alter the legal requirements 
applicable to SIPs. 



n. Comments that EPA’s action on the 
petition is a ‘‘change of policy.’’ 



Comment: A number of commenters 
claimed that the EPA’s action on the 
Petition is illegitimate because it is 
based upon a ‘‘change of policy.’’ Some 
commenters claimed that the EPA’s 
reliance on the definition of ‘‘emission 
limitation’’ in section 302(k) and the 
requirements for SIP provisions in 
section 110(a)(2) as barring automatic 
exemptions are ‘‘new.’’ These 
commenters claimed that the EPA has 
historically relied on the fact that 
NAAQS are ambient-standard-based and 
that the EPA has relied also on the fact 
that SSM exemptions had potential 
adverse air quality impacts as the basis 
for interpreting the CAA to preclude 
exemptions. The commenters argued 
that this basis for the SSM Policy is 
evidenced by the fact that EPA itself 
historically included SSM exemptions 
in NSPS and NESHAP rules, which 
establish emission limitations that 
should be governed by section 302(k) as 
well. 



Other commenters claimed that the 
EPA is changing its SSM Policy by 
seeking to revoke ‘‘enforcement 
discretion’’ exercised on the part of 
states, which the EPA specifically 
recognized as an acceptable approach in 
the 1983 SSM Guidance. A commenter 
asserted that ‘‘fairness principles’’ mean 
that the EPA cannot require a state to 
modify its SIP without substantial 
justification. The commenter further 
contended that the EPA’s claim that it 
has a longstanding interpretation of the 
CAA that automatic exemptions are not 
allowed in SIP provisions is false; 
otherwise, the commenter argued, the 
EPA would not have approved some of 
the provisions at issue in the SIP call 
long after 1982. As evidence for this 
argument, the commenter pointed to the 
West Virginia regulations that provide 
an automatic exemption. 



Finally, other commenters argued that 
the EPA’s changed interpretation of the 
CAA requires an acknowledgement that 
the SSM Policy is being changed and a 
rational explanation for such change. 
These commenters noted that the EPA 
previously argued in a brief for the type 
of exemption provisions that it is now 
claiming are deficient, citing Sierra Club 
v. Johnson, No. 02–1135 (D.C. Cir. 
March 14, 2008). The commenters 
claimed that the EPA has provided no 
rational basis for its change in 
interpretation of the CAA concerning 
exemptions for emissions during SSM 
events. 



Response: The EPA’s longstanding 
position, at least since issuance of the 
1982 SSM Guidance, is that SIP 
provisions providing an exemption from 
emission limitations for emissions 
during SSM events are prohibited by the 
CAA. The EPA’s guidance documents 
issued in 1982 and 1983 expressly 
recognized that in place of exemptions, 
states should exercise enforcement 
discretion in determining whether to 
pursue a violation of an emission 
limitation. In the 1983 SSM Guidance, 
the EPA made recommendations for 
states that elected to adopt specific SIP 
provisions affecting their own exercise 
of enforcement discretion, so long as 
those provisions do not apply to 
enforcement discretion of the EPA or 
other parties under the citizen suit 
provision of the CAA. More than 15 
years ago, in the 1999 SSM Guidance, 
the EPA reiterated its longstanding 
position that it is inappropriate for SIPs 
to exempt SSM emissions from 
compliance with emission limitations 
and repeated that instead of 
incorporating exemptions, enforcement 
discretion could be an appropriate tool. 
In addition, EPA clarified at that time 
that a narrowly tailored affirmative 
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234 See 1999 SSM Guidance at 2, footnote 1. The 
EPA included section 302(k) among the statutory 
provisions that formed the basis for its 
interpretations of the CAA in that document. 



235 Sierra Club, 551 F.3d 1019 (D.C. Cir. 2008). 
236 The EPA emphasized this important point in 



the SNPR. See 79 FR 55919 at 55931. 



defense might also be an appropriate 
tool for addressing excess emissions in 
a SIP provision. However, in response to 
recent court decisions, and as discussed 
in detail in section IV of this document, 
the EPA no longer interprets the CAA to 
permit affirmative defense provisions in 
SIPs. 



Although the EPA did not expressly 
rely on the definition of ‘‘emission 
limitation’’ in section 302(k) as the basis 
for its SSM Policy in each of these 
guidance documents, it did rely on the 
purpose of the NAAQS program and the 
underlying statutory provisions 
(including section 110) governing that 
program. In the 1999 SSM Guidance, 
however, the EPA indicated that the 
definition of emission limitation in 
section 302(k) was part of the basis for 
its position concerning SIP 
provisions.234 After the EPA issued the 
1999 SSM Guidance, the D.C. Circuit 
issued a decision holding that the 
definition of emission limitation in 
section 302(k) does not allow for 
periods when sources are not subject to 
emissions standards.235 While the 
court’s decision concerned the section 
112 program addressing hazardous air 
pollutants, the EPA believes that the 
court’s ruling concerning section 302(k) 
applies equally in the context of SIP 
provisions because the definition of 
emission limitation also applies to SIP 
requirements. That court’s decision is 
consistent with and provides support 
for the EPA’s longstanding position in 
the SSM Policy that exemptions from 
compliance with SIP emission 
limitations are not appropriate under 
the CAA. 



Commenters claimed that by 
interpreting the CAA to prohibit 
exemptions for emissions during SSM 
events the EPA is revoking 
‘‘enforcement discretion’’ exercised by 
the state. This is not true. As part of 
state programs governing enforcement, 
states can include regulatory provisions 
or may adopt policies setting forth 
criteria for how they plan to exercise 
their own enforcement authority. Under 
section 110(a)(2), states must have 
adequate authority to enforce provisions 
adopted into the SIP, but states can 
establish criteria for how they plan to 
exercise that authority. Such 
enforcement discretion provisions 
cannot, however, impinge upon the 
enforcement authority of the EPA or of 
others pursuant to the citizen suit 
provision of the CAA. The EPA notes 



that the requirement for adequate 
enforcement authority to enforce CAA 
requirements is likewise a bar to 
automatic exemptions from compliance 
during SSM events. 



Commenters confused the EPA’s 
evolution in describing the basis for its 
longstanding SSM Policy as a change in 
the SSM Policy itself. The EPA’s 
interpretation of the CAA in the SSM 
Policy has not changed with respect to 
exemptions for emissions during SSM 
events. The EPA’s discussion of the 
basis for its longstanding interpretation 
has evolved and become more robust 
over time as the EPA has responded to 
comments in rulemakings and in 
response to court decisions. In support 
of its interpretation of the CAA that 
exemptions for periods of SSM are not 
acceptable in SIPs, the EPA has long 
relied on its view that NAAQS are 
health-based standards and that 
exemptions undermine the ability of 
SIPs to attain and maintain the NAAQS, 
to protect PSD increments, to improve 
visibility and to meet other CAA 
requirements. By contrast, the EPA 
historically took the position that SSM 
exemptions were acceptable for certain 
technology-based standards, such as 
NSPS and NESHAP standards, and 
argued that position in the Sierra Club 
case cited by commenters. However, in 
that case, the court explicitly ruled 
against the EPA’s interpretation, holding 
that exemptions for emissions during 
SSM events are precluded by the 
definition of ‘‘emission limitation’’ in 
CAA section 302(k). The Sierra Club 
court’s rationale thus provided 
additional support for the EPA’s 
longstanding position with respect to 
SSM exemptions in SIP provisions, and 
in more recent actions the EPA has 
relied on the reasoning from the court’s 
decision as further support for its 
current SSM Policy. Thus, even if the 
EPA were proceeding under a ‘‘change 
of policy’’ here as the commenters 
claimed, the EPA has adequately 
explained the basis for its current SSM 
Policy, including the basis for any 
actual ‘‘change’’ in that guidance (e.g., 
the actual change in the SSM Policy 
with respect to affirmative defense 
provisions in SIPs). Courts have upheld 
an agency’s authority to revise its 
interpretation of a statute, so long as 
that change of interpretation is 
explained.236 



o. Comments that the EPA’s proposed 
action on the petition is based on a 
‘‘changed interpretation’’ of the 
definition of ‘‘emission limitation.’’ 



Comment: Commenters claimed that 
the EPA’s action on the Petition is based 
on a changed interpretation of the term 
‘‘emission limitation’’ and that the 
Agency cannot apply that changed 
interpretation ‘‘retroactively.’’ One 
commenter cited several cases for the 
proposition that retroactivity is 
disfavored and that the EPA is applying 
this new interpretation retroactively to 
existing SIP provisions. The commenter 
claimed that the EPA approved the 
existing SIP provisions with full 
knowledge of what those provisions 
were and ‘‘consistent with the 
provisions EPA itself adopted and 
courts required.’’ The commenter 
characterized the SIP provisions for 
which the EPA is issuing a SIP call as 
‘‘enforcement discretion’’ provisions 
and ‘‘affirmative defense’’ provisions for 
startup and shutdown. The commenter 
contended that the EPA does not have 
authority to issue a SIP call on the 
premise that the CAA is less flexible 
than the Agency previously thought. 
The commenter concluded that ‘‘[t]he 
factors of repose, reasonable reliance, 
and settled expectations favor not 
imposing EPA’s new interpretations.’’ 



Response: The EPA disagrees that this 
SIP call action has ‘‘retroactive’’ effect. 
As recognized by the commenter, this 
SIP call action does not automatically 
change the terms of the existing SIP or 
of any existing SIP provision, nor does 
it mean that affected sources could be 
held liable in an enforcement case for 
past emissions that occurred when the 
deficient SIP provisions still applied. 
Rather, the EPA is exercising its clear 
statutory authority to call for the 
affected states to revise specific 
deficient SIP provisions so that the SIP 
provisions will comply with the 
requirements of the CAA prospectively 
and so that affected sources will be 
required to comply with the revised SIP 
provisions prospectively. 



To the extent that a SIP provision 
complied with previous EPA 
interpretations of the CAA that the 
Agency has since determined are 
flawed, or to the extent that the EPA 
erroneously approved a SIP provision 
that was inconsistent with the terms of 
the CAA, the EPA disagrees that it is 
precluded from requiring the state to 
modify its SIP now so that it is 
consistent with the Act. In fact, that is 
precisely the type of situation that the 
SIP call provision of the CAA is 
designed to address. Specifically, 
section 110(k)(5) begins, ‘‘[w]henever’’ 
the EPA determines that an applicable 
implementation plan is inadequate to 
attain or maintain the NAAQS, to 
mitigate adequately interstate pollutant 
transport, or ‘‘to otherwise comply with 
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237 486 F.2d at 399 n.91. 
238 Marathon Oil Co. v. Environmental Protection 



Agency, 564 F.2d 1253 (9th Cir. 1977). 239 551 F.3d 1019 (D.C. Cir. 2008). 



240 See Virginia v. EPA, 108 F.3d 1397 (D.C. Cir. 
1997) (SIP call remanded and vacated because, inter 
alia, the EPA had issued a SIP call that required 
states to adopt a particular control measure for 
mobile sources). 



any requirement’’ of the Act, the EPA 
must call for the SIP to be revised. The 
commenter does not question that 
sections 110(a)(2) and 302(k) are 
requirements of the Act. Thus, the EPA 
has authority under section 110(k)(5) to 
call on states to revise their SIP 
provisions to be consistent with those 
requirements. 



The EPA disagrees that the doctrines 
of ‘‘repose,’’ ‘‘reasonable reliance’’ and 
‘‘settled expectations’’ preclude such an 
action. The CAA is clear that 
‘‘whenever’’ the EPA determines that a 
SIP provision is inconsistent with the 
statute, ‘‘the Administrator shall’’ notify 
the state of the inadequacies and 
establish a schedule for correction. This 
language does not provide the Agency 
with discretion to consider the factors 
cited by the commenter in deciding 
whether to call for a SIP revision once 
it is determined to be flawed. Here, the 
EPA has determined that the SIP 
provisions at issue are flawed and thus 
the Agency was required to notify the 
states to correct the inadequacies. 



p. Comments that the EPA should not 
encourage states to rely on enforcement 
discretion because this will inevitably 
lead to states’ creating emission 
limitations that some sources cannot 
meet. 



Comment: Commenters claimed that 
it is not appropriate for the EPA to 
encourage states to exercise enforcement 
discretion rather than to encourage them 
either to define periods when numerical 
emission limitations do not apply or to 
develop alternative emission limitations 
or other control measures. The 
commenters contended that inclusion of 
an enforcement discretion provision in 
a SIP is superfluous. The commenter 
cited to Portland Cement, where the 
D.C. Circuit court stated that ‘‘an 
excessively broad theory of enforcement 
discretion might endanger securing 
compliance with promulgated 
standards.’’ 237 The commenter also 
cited the Marathon Oil case in the Ninth 
Circuit in which the court rejected an 
approach that relied heavily on 
enforcement discretion. The commenter 
then asserted that sources are liable for 
violations and that ‘‘[s]ources should 
not be required to litigate remedy for 
violations they cannot avoid.’’ 238 The 
commenter concluded that it is 
‘‘unreasonable for EPA to subject itself 
to claims that it must exercise its federal 
enforcement authority in the event a 
state refuses to enforce unachievable 
standards, or for states to put source 
owners and operators in jeopardy of 



criminal prosecution for starting up a 
source with knowledge that a numerical 
emission limitation might be exceeded. 
In summary, the commenter appeared to 
argue that the EPA should require states 
to establish alternative numerical 
emission limitations or other control 
requirements during SSM events, rather 
than merely eliminating SSM 
exemptions and relying on enforcement 
discretion to address SSM emissions. 



Response: The EPA disagrees with the 
commenter’s suggestion that the EPA 
should discourage states from relying on 
enforcement discretion. Enforcement 
discretion is a valid state prerogative, 
long recognized by courts. However, the 
EPA agrees with the commenter that 
states should not adopt overly broad 
enforcement discretion provisions for 
inclusion in their SIPs. Section 110(a)(2) 
requires states to have adequate 
enforcement authority, and overly broad 
enforcement discretion provisions 
would run afoul of this requirement if 
they have the effect of precluding 
adequate state authority to enforce SIP 
requirements. The EPA also agrees that 
states may elect to include alternative 
emission limitations, whether expressed 
numerically or otherwise, for certain 
periods of normal operations, including 
startup and shutdown. 



It is unclear precisely what the 
commenters are advocating when they 
suggest that sources should not be 
subject to litigating a remedy for 
violations they cannot avoid. The likely 
interpretation is that the commenters 
believe that excess emissions during 
unavoidable events should be 
automatically exempted (i.e., not 
considered a violation). This approach 
was rejected by the court in Sierra Club 
v. Johnson, because it was not 
consistent with the definition of 
emission limitation in section 302(k).239 
As previously explained in the February 
2013 proposal and in this document, the 
EPA believes that definition, and thus 
the court’s holding in Sierra Club, is 
equally relevant for the SIP program. 



With respect to a commenter’s 
concerns about criminal enforcement, 
the EPA disagrees that sources will be 
unable to start operations because they 
will automatically be subject to criminal 
prosecution if an emission limitation is 
exceeded during a malfunction. Under 
CAA section 113(c), criminal 
enforcement for violation of a SIP can 
occur when a person knowingly violates 
a requirement or prohibition of an 
implementation plan ‘‘during any 
period of federally assumed 
enforcement or more than 30 days after 
having been notified’’ under the 



provisions governing notification that 
the person is violating that specific 
requirement of the SIP. The EPA is 
unaware of any jurisdictions where 
federally assumed enforcement is in 
force, and the EPA does not anticipate 
that this situation would arise often. 
Thus, in almost every case, criminal 
enforcement would not occur in the 
absence of a pending notification of a 
civil enforcement case and could then 
apply only for repeated violation of the 
activity at issue in that civil action. 
Moreover, the concern raised by the 
commenter is one that would exist if 
there is any requirement that applies 
during a period of malfunction beyond 
the owner’s control. The commenter’s 
preferred way to address this concern 
would be to exempt these periods from 
compliance with any requirements, an 
approach rejected by the Sierra Club 
court as inconsistent with the definition 
of ‘‘emission limitation’’ and an 
approach that the EPA’s longstanding 
SSM Policy has explained is 
inconsistent with the purpose of the 
NAAQS program, which is to ensure 
public health is protected through 
attainment and maintenance of the 
NAAQS, protection of PSD increments, 
improvement of visibility and 
compliance with other requirements of 
the CAA. 



Finally, to the extent that the 
commenter was advocating that the EPA 
should require states to develop SIP 
provisions that impose alternative 
emission limitations during certain 
modes of source operation such as 
startup and shutdown to replace SSM 
exemptions, the EPA notes that to 
require states to do so would not be 
consistent with the principles of 
cooperative federalism and could be 
misconstrued as the Agency’s imposing 
a specific control requirement in 
contravention of the Virginia 
decision.240 As the commenter 
elsewhere itself argued, states have 
broad discretion in how to develop SIP 
provisions to meet the objectives of the 
CAA, so long as those provisions also 
meet the legal requirements of the CAA. 
To the extent that a state would prefer 
to have emission limitations that apply 
continuously, without higher numerical 
levels or specific technological controls 
or work practice standards applicable 
during modes of operation such as 
startup and shutdown, that is the 
prerogative of the state, so long as the 
revised SIP provision otherwise meets 
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241 See ‘‘Credible Evidence Revisions; Final rule,’’ 
62 FR 8314 (February 24, 1997). 



242 For example, the degree to which data from 
continuous opacity monitoring systems (COMS) is 
evidence of violations of SIP opacity or PM mass 
emission limitations is a factual question that must 
be resolved on the facts and circumstances in the 
context of an enforcement action. See, e.g., Sierra 
Club v. Pub. Ser v. Co. of Colorado, Inc., 894 
F.Supp. 1455 (D. Colo. 1995) (allowing use of 
COMS data to prove opacity limit violations). 243 Id., 62 FR 8314, 8323–24. 



CAA requirements. If a state determines 
that it is reasonable to require a source 
to meet a specific emission limitation on 
a continuous basis and also decides to 
rely on its own enforcement discretion 
to determine whether a violation of that 
emission limit should be subject to 
enforcement, then the EPA believes that 
to do so is within the discretion of the 
state. 



q. Comments that the EPA’s action on 
the Petition is inconsistent with the 
Credible Evidence Rule. 



Comment: A number of commenters 
raised concerns based upon how the 
EPA’s statements in the February 2013 
proposal relate to the Credible Evidence 
Rule issued in 1997.241 For example, 
one commenter argued that throughout 
the February 2013 proposal, when the 
EPA stated that excess emissions during 
SSM events should be treated as 
‘‘violations’’ of the applicable SIP 
emission limitations, the Agency was 
contradicting the Credible Evidence 
Rule and other provisions of law. The 
commenter emphasized that the 
determination of whether excess 
emissions during an SSM event are in 
fact a ‘‘violation’’ of the applicable SIP 
provisions must be made using the 
appropriate reference test method. In 
addition, the commenter asserted that 
whether any other form of information 
may be used as ‘‘credible evidence’’ of 
a violation must be evaluated by the 
trier of fact in a specific enforcement 
action. Another commenter raised a 
different argument based on the 
Credible Evidence Rule, claiming that 
the EPA’s statements in the preamble to 
that rulemaking contradict the EPA’s 
statements in the February 2013 
proposal and support the need for 
exemptions for emissions during SSM 
events. The implication of the 
commenter is that any such EPA 
statements in connection with the 
Credible Evidence Rule would negate 
the Agency’s interpretation of the 
statutory requirements for SIP 
provisions as interpreted in the SSM 
Policy since at least 1982, the decision 
of the court in the Sierra Club case or 
any other actions such as the recent 
issuance of EPA regulations with no 
such SSM exemptions. 



Response: The EPA agrees, in part, 
with the commenters who expressed 
concern that the Agency’s statements in 
the February 2013 proposal could be 
misconstrued as a definitive 
determination that the excess emissions 
during any and all SSM events are 
automatically a violation of the 
applicable emission limitation, without 



factual proof of that violation, and 
without the existence and scope of that 
violation being decided by the 
appropriate trier of fact. The EPA agrees 
that the alleged violation of the 
applicable SIP emission limitation, if 
not conceded by the source, must be 
established by the party bearing the 
burden of proof in a legal proceeding. 
The degree to which evidence of an 
alleged violation may derive from a 
specific reference method or any other 
credible evidence must be determined 
based upon the facts and circumstances 
of the exceedance of the emission 
limitations at issue.242 This is a basic 
principle of enforcement actions under 
the CAA, but the EPA wishes to make 
this point clearly in this final action to 
avoid any unintended confusion 
between the legal standard creating the 
enforceable obligation and the 
evidentiary standard for proving a 
violation of that obligation. 



The EPA’s general statements in the 
February 2013 proposal, the SNPR and 
this final action about treatment of SSM 
emissions as a violation pertain to 
another basic principle, i.e., that SIP 
provisions cannot treat emissions 
during SSM events as exempt, because 
this is inconsistent with CAA 
requirements. Thus, when the EPA 
explains that these emissions must be 
treated as ‘‘violations’’ in SIP 
provisions, this is meant in the sense 
that states with SSM exemptions need 
to remove them, replace them with 
alternative emission limitations that 
apply during startup and shutdown or 
eliminate them by revising the emission 
limitation as a whole. Once 
impermissible SSM exemptions are 
removed from the SIP, then any excess 
emissions during such events may be 
the subject of an enforcement action, in 
which the parties may use any 
appropriate evidence to prove or 
disprove the existence and scope of the 
alleged violation and the appropriate 
remedy for an established violation. To 
be clear, the fact that these emissions 
are currently exempt through 
inappropriate SIP provisions is a 
deficiency that the EPA is addressing in 
this action. Thus, the EPA disagrees 
with the commenters’ suggestion that 
these emissions are never to be treated 
as violations simply because a deficient 
SIP provision currently includes an 



SSM exemption. Once the SIP 
provisions are corrected, the excess 
emissions may be addressed through the 
legal structure for establishing an 
enforceable violation, which then may 
be proven using appropriate evidence, 
including test method evidence or other 
credible evidence. This means that 
excess emissions that occur during an 
SSM event will be treated for 
enforcement purposes in exactly the 
same manner as excess emissions that 
occur outside of SSM events. The EPA 
acknowledges that the limitation that 
applies during a startup or shutdown 
event might ultimately be different 
(whether higher or lower) than the 
limitation that applies at other times, if 
the state elects to replace the SSM 
exemption with an appropriate 
alternative emission limitation in 
response to this SIP call action. 



The EPA also disagrees with 
commenters who claimed that 
statements by the Agency in the 
Credible Evidence Rule final rule 
preamble support the inclusion of 
exemptions for SSM events in SIP 
provisions. The commenter is correct 
that at that time, the EPA held the view 
that emission limitations in its own 
NSPS could be considered 
‘‘continuous,’’ notwithstanding the fact 
that they contained ‘‘specifically 
excused periods of noncompliance’’ 
(i.e., exemptions from emission 
limitations during SSM events).243 
Similarly, at that time the EPA relied on 
a number of reported court decisions 
discussed in the preamble for the 
Credible Evidence Rule for determining 
at that time that NSPS could contain 
such exemptions in order to make the 
emission limitations ‘‘reasonable.’’ 
However, after the court’s decision in 
the Sierra Club case interpreting the 
definition of emission limitation in 
section 302(k), these EPA statements in 
the preamble for the Credible Evidence 
Rule are no longer correct and thus do 
not apply to the EPA’s action in this 
document. 



First, the EPA notes that these prior 
statements related to the Credible 
Evidence Rule specifically addressed 
not SIP provisions but rather the 
provisions of the Agency’s own 
technologically based NSPS. The 
statements in the document make no 
reference to SIP provisions, which is 
unsurprising given that EPA’s SSM 
Policy at the time indicated that no such 
SSM exemptions are appropriate in SIP 
provisions. Second, the EPA’s 
justification for exemptions from 
emission limitations during SSM events 
in NSPS was made prior to the 2008 
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244 See, e.g., 40 CFR 60.42Da, where paragraph 
(e)(1) applies a numerical PM emission limitation 
at all times except during periods of startup and 
shutdown, and paragraph (e)(2) applies work 
practice standards during periods of startup and 
shutdown. 



245 See, e.g., 40 CFR 60.42Da(b). The EPA’s 
revised NSPS for this category imposes an opacity 
limit of 20 percent at all times, except for one 6- 
minute period per hour when the opacity may rise 
to 27 percent. Notably, as an option, sources may 
elect to install PM CEMS and be subject only to the 
revised particulate matter emission limitation. 



246 See 40 CFR 51.100(z) (defining the term 
‘‘emission limitation’’ as limits on ‘‘the quantity, 
rate, or concentration of emissions of air pollutants 
on a continuous basis, including any requirements 
which limit the level of opacity’’). 



decision of the court in the Sierra Club 
case. The EPA’s interpretation of the 
statute and the case law to justify 
exemptions for emissions during SSM 
events in that 1997 document is no 
longer correct. Finally, the EPA in its 
own new NESHAP and NSPS 
regulations is now providing no 
exemptions for emissions during SSM 
events and is imposing specific 
numerical limitations or other control 
requirements on sources that apply to 
affected sources at all times, including 
during SSM events.244 Thus, the 
statements in the 1997 Credible 
Evidence Rule preamble relied upon by 
commenters do not render the EPA’s 
interpretation of the CAA with respect 
to SSM exemptions in SIP provisions in 
this action incorrect. 



For clarity, the EPA emphasizes that 
it is in no way reopening, revising or 
otherwise amending the Credible 
Evidence Rule in this action. The EPA 
is merely responding to commenters 
who characterized the relationship 
between Agency statements in that 
rulemaking action and this SIP call 
action. The EPA also emphasizes that no 
changes to the Credible Evidence Rule 
should be necessary as a result of this 
rulemaking. 



r. Comments that exemptions in 
opacity standards should be permissible 
because opacity is not a NAAQS 
pollutant. 



Comment: Many state and industry 
commenters argued that the EPA should 
interpret the CAA to allow SIP 
provisions that impose opacity emission 
limitations to contain exemptions for 
SSM events or for other modes of source 
operation. The reasons given by 
commenters ranged broadly, but they 
included assertions that opacity is not a 
criteria pollutant, that opacity 
limitations serve no purpose other than 
as a tool to monitor PM control device 
performance, that there is no reliable 
correlation between opacity and PM 
mass, that there are circumstances 
during which sources may not be 
capable of meeting the otherwise 
applicable SIP opacity standards and 
that opacity is not an ‘‘air pollutant.’’ 
Commenters also argued that because 
SIP opacity standards were originally 
established when the NAAQS applied to 
‘‘total suspended particles’’ (TSP), 
rather than the current PM10 and PM2.5, 
this alone should be a reason to allow 
SSM exemptions now that the NAAQS 
have been revised and the indicator 



species changed. Some of the 
commenters acknowledged that their 
underlying concern is that requirements 
for COMS on certain sources have 
rendered it much easier to monitor 
exceedances of SIP opacity limits and to 
bring enforcement actions for alleged 
violations. 



Response: The EPA agrees with many 
of the points made by commenters but 
not with the conclusion that the 
commenters drew from these points, 
i.e., that exemptions for SSM events are 
appropriate in SIP provisions that 
impose opacity emission limitations. 



First, although the EPA agrees that 
opacity itself is not a criteria pollutant 
and that there is thus no NAAQS for 
opacity, this does not mean that SIP 
opacity limitations are not ‘‘emission 
limitations’’ subject to the requirements 
of section 110(a)(2)(A) and do not need 
to be continuous. As the commenters 
often conceded, opacity is a surrogate 
for PM emissions for which there are 
NAAQS, and opacity has served this 
purpose since the beginning of the SIP 
program in the 1970s. SIP provisions 
that impose opacity emission 
limitations often date back to the 
earliest phases of the SIP program. From 
the outset, such opacity limitations have 
provided an important regulatory tool 
for implementing the PM NAAQS and 
for limiting PM emissions from sources. 
To this day, states continue to use 
opacity limitations in SIP provisions 
and the EPA continues to use opacity 
limitations in its own NSPS and 
NESHAP regulations, as necessary, for 
specific source categories.245 EPA 
regulations applicable to SIPs explicitly 
define the term ‘‘emission limitation’’ to 
include opacity limits.246 It is also 
important to note that these SIP 
provisions impose opacity emission 
limitations that sources must meet 
independently; i.e., opacity limitations 
are independent ‘‘emission limitations’’ 
under section 110(a)(2)(A) that must, 
consistent with section 302(k), ‘‘limit[ ] 
the quantity, rate, or concentration of 
emissions of air pollutants on a 
continuous basis.’’ These opacity 
emission limitations in SIP provisions 
are not stated conditionally as opacity 
limits that sources do not need to meet 
if they are otherwise in compliance with 



PM mass emission limitations or with 
any other CAA requirements. Thus, the 
fact that opacity is not itself a criteria 
pollutant is irrelevant. 



Second, although the EPA agrees that 
SIP opacity limitations also provide an 
important means of monitoring control 
device performance and thus indirectly 
provide a means to monitor compliance 
with PM emission limitations as well, 
this does not mean that opacity limits 
do not need to meet the statutory 
requirements for SIP emission 
limitations. Historically, opacity limits 
have been an important tool for 
implementation of the PM NAAQS, and 
in particular for the implementation and 
enforcement of PM mass limitations on 
sources to help attain and maintain the 
PM NAAQS. The EPA agrees that 
opacity is a useful tool to indicate 
overall operation and maintenance of a 
source and its emission control devices, 
such as electrostatic precipitators or 
baghouses. SIP opacity limitations 
provided this tool even before modern 
instruments that measure PM emissions 
on a direct, continuous basis existed. At 
a minimum, elevated opacity indicates 
potential problems with source design, 
operation or maintenance, or potential 
problems with incorrect operation of 
pollution control devices, especially at 
the elevated levels of many existing 
opacity standards. Well-run sources 
should be in compliance with typical 
SIP opacity limits. Opacity exceeding 
the applicable limitations can be 
indicative of problems that justify 
further investigation by sources and 
regulators, such as conducting a stack 
test to determine compliance with PM 
mass emission limitations. Not all 
sources have or will have PM CEMS, or 
have PM CEMS at all emission points, 
to monitor PM emissions directly, nor 
do PM CEMS necessarily obviate the 
need for opacity standards to regulate 
condensables, and thus there is a 
continued need for opacity emission 
limitations in SIPs. The continued need 
for SIP opacity limitations for this and 
other purposes contradicts the 
commenters’ arguments concerning the 
validity of SSM exemptions. 



Third, the EPA agrees that the precise 
correlation between opacity and PM 
mass emissions is not always known for 
a specific source under all operating 
conditions, unless there is parallel 
testing and measurement of the opacity 
and the PM emissions to determine the 
correlation at that particular source. 
Similarly, parametric monitoring can be 
used to establish such a correlation. 
Nevertheless, there is commonly a 
positive correlation between PM and 
opacity and thus elevated opacity is 
often indicative of additional PM 
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247 See Sierra Club v. TVA, 430 F.3d 1337, 1340 
(11th Cir. 2005). 



248 See 40 CFR 51.100(z). 



emissions from a source. Even in those 
instances where a precise correlation is 
not available, however, the use of 
opacity as a means to assure the 
reduction of PM emissions and to 
monitor source compliance remains a 
valid approach to regulation of PM from 
sources. In any event, the absence of a 
precise correlation between opacity and 
PM does not justify the complete 
exemptions from SIP opacity limitations 
during SSM events that the commenters 
advocate and instead suggests that it 
may be appropriate to replace such 
exemptions with valid and enforceable 
alternative numerical limitations or 
other control requirements as a 
component of the SIP opacity emission 
limitation that applies during startup 
and shutdown. Opacity emission 
limitations in SIPs must meet the 
statutory requirements for emission 
limitations. 



Fourth, the EPA agrees with 
commenters that for some sources some 
PM controls cannot operate, or operate 
at full effectiveness and ideal efficiency, 
during startup and shutdown. 
Accordingly, as the commenters 
implicitly recognized, the resulting 
increases in PM emissions can result in 
elevated opacity and thus exceedances 
of the applicable SIP opacity emission 
limitations. In those situations where it 
is true that no additional emissions 
controls are available or would function 
more effectively to reduce PM 
emissions, and hence to reduce opacity, 
it may be appropriate for states to 
consider imposing an alternative 
opacity emission limitation applicable 
during startup and shutdown. As 
discussed in section VII.B.2 of this 
document, the EPA provides 
recommendations to states concerning 
how to develop such alternative 
emission limitations. To the extent that 
sources believe that a SIP provision 
with a higher opacity level for startup 
and shutdown may be justified, they 
may seek these alternative limitations 
from the state and they can presumably 
advocate for opacity standards that are 
tailored to reflect the correlation 
between PM mass and opacity at a 
specific source. Significantly, however, 
even if it is appropriate to impose a 
somewhat higher opacity limitation for 
some sources during specifically 
defined modes of operation such as 
startup and shutdown, that does not 
justify the total exemptions from SIP 
opacity emission limitations during 
SSM events that the commenters 
advocated. To provide total exemptions 
from SIP opacity emission limitations 
during SSM events does not provide any 
incentive for sources to be better 



designed, operated, maintained and 
controlled to reduce emissions, nor does 
it comply with the most basic 
requirement that SIP emission 
limitations be continuous in accordance 
with section 302(k). As explained in 
section X.B of this document, the SIP 
revisions in response to this SIP call 
action will need to be consistent with 
the requirements of sections 110(k)(3), 
110(l) and 193 as well as any other 
applicable requirements. 



Fifth, the EPA notes that few 
commenters seriously argued that SIP 
provisions for opacity do not fit within 
the plain language of section 
110(a)(2)(A) or the definition of 
‘‘emission limitation’’ in section 302(k) 
or in EPA regulations applicable to SIP 
provisions. Section 110(a)(2)(A) requires 
SIPs to contain such enforceable 
emission limitations ‘‘as may be 
necessary and appropriate to meet the 
applicable requirements of’’ the CAA. 
Opacity limitations in SIP provisions 
are necessary and appropriate for a 
variety of reasons already described, 
including as a means to reduce PM 
emissions, as a means to monitor source 
compliance and to provide for more 
effective enforcement. Opacity 
limitations in SIP provisions also easily 
fit within the concept of a limit on the 
‘‘quantity, rate or concentration of air 
pollutants’’ that relates to the ‘‘operation 
or maintenance of a source to assure 
continuous emission reduction and any 
design, equipment, work practice or 
operational standard’’ under the CAA, 
as provided in section 302(k). The term 
‘‘air pollutant’’ is defined broadly in 
section 302(g) to mean ‘‘any air 
pollution agent or combination of such 
agents, including any physical, 
chemical, biological, radioactive . . . 
substance or matter which is emitted 
into or otherwise enters the ambient 
air.’’ Even if opacity is not itself an air 
pollutant, it is clearly a means of 
monitoring and limiting emissions of 
PM from sources and is thus 
encompassed within the definition of 
‘‘emission limitation’’ in section 
302(k).247 Significantly, existing EPA 
regulations applicable to SIP provisions 
already explicitly define the term 
‘‘emission limitation’’ to include opacity 
limitations.248 



Finally, the EPA does not agree with 
commenters who argued that because 
SIP opacity limitations were often 
originally imposed when the PM 
NAAQS was for TSP, it is legally 
acceptable to have exemptions for 
emissions during SSM events now that 



the PM NAAQS use PM10 and PM2.5 as 
the indicator species. On a factual level, 
it is obvious that SIP provisions for 
opacity limitations are expressed in 
terms of percentage ‘‘opacity’’ unrelated 
to the size of the particles. Opacity 
represents the degree to which 
emissions reduce the transmission of 
light and obscures the view of an object 
in the background. In general, the more 
particles which scatter or absorb light 
that passes through an emissions point, 
the more light will be blocked, thus 
increasing the opacity percentage of the 
emissions plume. The EPA agrees that 
variables such as the size, number and 
composition of the particles in the 
emissions can result in variations in the 
percentage of opacity. Notwithstanding 
the changes in the NAAQS, however, 
both states and the EPA have continued 
to rely on opacity limitations because 
they serve the same purposes for the 
current PM10 and PM2.5 NAAQS (and 
other purposes such as the regulation of 
HAPs under section 112) that they 
previously did for the TSP NAAQS. 
Indeed, as the PM NAAQS have been 
revised to provide better protection of 
public health, the need for such opacity 
limitations continues unless there is a 
better means to monitor source 
compliance, such as PM CEMS. As with 
other SIP emission limitations, the EPA 
interprets the CAA to preclude SSM 
exemptions in opacity standards. 



s. Comments that exemptions from 
SIP opacity limitations for excess 
emissions during SSM events should be 
allowed because such emissions are 
difficult to monitor or to control. 



Comment: Several commenters argued 
that the EPA’s proposal of a SIP call for 
SIP opacity emission limitations that 
include an SSM exemption is arbitrary 
and capricious because it is difficult or 
impossible to monitor or measure 
opacity during SSM events. According 
to commenters, there is no compliance 
methodology to determine whether 
opacity limitations are met during SSM 
events and this is the reason that the 
EPA’s own general provisions for NSPS 
and NESHAP exclude emissions during 
SSM events as ‘‘not representative’’ of 
source operation. In the absence of a 
specific methodology to demonstrate 
compliance, the commenters argued that 
expecting sources to comply with any 
opacity emission limitations during 
SSM events is arbitrary and capricious. 
The commenters asserted that in light of 
this, the EPA must interpret the CAA to 
allow exemptions for SSM events in SIP 
opacity provisions. 



A number of commenters also argued 
that because emission controls for PM 
do not function, or do not function as 
effectively or efficiently, during certain 
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249 The EPA notes that one commenter 
characterized SIP opacity limits as ‘‘archaic’’ and 
suggested that the Agency should issue a SIP call 
requiring their removal from SIPs entirely. Unless 
and until regulators and sources have a better 
means of monitoring compliance with PM emission 
limitations on a continuous basis, such as through 
installation of PM CEMS, the EPA believes that 
opacity limits will continue to be a necessary part 
of emission limitations. There will continue to be 
sources of emissions for which it will not be cost- 
effective or technologically viable to require the 
installation of PM CEMS or for which opacity 
standards will be needed as a means of regulating 
condensables. 



modes of source operation, the EPA 
should interpret the CAA to permit 
exemptions for SSM events in opacity 
emission limitations. Many commenters 
explained that certain types of emission 
controls at certain types of sources only 
operate at specific temperatures or 
under specific conditions. For example, 
many commenters stated that existing 
pollution control devices on certain 
categories of stationary sources do not 
operate, or do not operate as effectively 
or efficiently, during startup and 
shutdown. Based upon this assertion, 
the commenters argued that the EPA 
should interpret the CAA to allow total 
exemptions from SIP opacity emission 
limitations during such periods. 



Commenters also characterized the 
EPA’s February 2013 proposal as 
‘‘particularly unreasonable’’ with 
respect to SSM exemptions in SIP 
opacity limitations, because those 
limitations should be allowed to 
exclude elevated opacity during periods 
when PM emissions controls devices are 
‘‘not expected to operate correctly.’’ 
According to commenters, treating the 
higher opacity during SSM events ‘‘as a 
violation simply because it is indicating 
something that is expected is 
ridiculous.’’ As an example, the 
commenters specifically mentioned 
occurrences such as when a source’s 
electrostatic precipitator (ESP) is not 
functioning or is not functioning 
properly as periods during which there 
should be an exemption from SIP 
opacity emission limitations. 



Response: The EPA agrees with some 
of the points made by commenters but 
does not agree with the conclusions that 
the commenters drew from these points, 
i.e., that alleged difficulties in 
monitoring, measuring or controlling 
opacity during some modes of source 
operation in general justify complete 
exemptions from opacity emission 
limitations during SSM events. 



First, the EPA does not agree with the 
argument that there is no ‘‘compliance 
methodology’’ available for purposes of 
verifying compliance with SIP opacity 
limitations. Since the earliest phases of 
the SIP program, Reference Method 9 
has been available as a means of 
verifying a source’s compliance with 
applicable SIP opacity emission 
limitations. Whatever concerns the 
commenters may have with this test 
method, it is a valid method and it 
continues to be used as a means of 
verifying source compliance with 
opacity limitations and a source of 
evidence for determining whether there 
are violations of such emission 



limitations.249 Sources routinely 
monitor and certify to their compliance 
with SIP opacity limitations based upon 
Method 9. In addition, COMS have been 
available, and in some cases are 
required, as another means of 
monitoring emissions and verifying 
compliance with opacity emission 
limitations. With respect to COMS, 
commenters expressed concerns that 
they are not always accurate, are not 
always properly calibrated or are not 
always the reference test method for SIP 
opacity emission limitations, and other 
similar arguments. In this rulemaking, 
the EPA is not addressing these 
allegations concerning COMS but 
merely noting that COMS are an 
available means of monitoring opacity 
from sources and in appropriate 
circumstances can provide data meeting 
the EPA’s criteria as credible evidence 
to be used to determine compliance 
with emission limitations. 



Second, the EPA does not agree that 
the fact that its regulations concerning 
performance tests in 40 CFR 63.7(e) for 
NESHAP and in 40 CFR 60.8(c) for 
NSPS exclude SSM emissions for 
purposes of evaluation of emissions 
under normal operating conditions 
provides a justification for SSM 
exemptions from opacity emission 
limitations in SIP provisions. The D.C. 
Circuit decision in Sierra Club has 
already indicated that such exemptions 
are not permissible in emission 
limitations and vacated the general 
provisions applicable to NESHAP. In 
the case of the exemption language in 40 
CFR 60.8(c) relevant to NSPS, the EPA 
acknowledges that it has not yet taken 
action to revise the language to 
eliminate that exemption. However, in 
promulgating new NSPS regulations 
subsequent to the Sierra Club decision, 
the EPA is including emission 
limitations for newly constructed, 
reconstructed and modified sources that 
apply continuously and including 
provisions expressly stating that the 
SSM exemptions in the General 
Provisions do not apply. The EPA notes 
that the commenter is also in error 
because the performance tests are 
intended to be a means of evaluating 



emissions from sources during periods 
that are representative of source 
operation. 



Third, the EPA does not agree with 
the premise that because certain forms 
or types of emission controls do not 
work, or do not work as effectively or 
efficiently, during certain modes of 
operation at some sources, it necessarily 
follows that sources should be totally 
exempt from emission limitations 
during such periods. The EPA interprets 
the CAA to require that SIP emission 
limitations be continuous. As explained 
in section VII.A of this document, 
emission limitations do not necessarily 
need to be expressed numerically, can 
have higher numerical levels during 
certain modes of operation, and may be 
composed of a combination of 
numerical limitations, specific 
technological control requirements and/ 
or work practice requirements during 
certain modes of operation, so long as 
these emission limitations meet 
applicable CAA stringency requirements 
and are legally and practically 
enforceable. If it is factually accurate 
that a given source category requires a 
higher opacity limit during periods such 
as startup and shutdown, then the state 
may elect to develop one consistent 
with other CAA requirements. The EPA 
has provided guidance to states with 
criteria to consider in revising their SIP 
provisions to replace exemptions with 
an appropriate alternative emission 
limitation for such purposes. The EPA 
emphasizes that even if it is the case 
that existing control measures cannot 
operate, or cannot operate as effectively 
or efficiently, during startup and 
shutdown at a particular source, this 
does not legally justify a complete 
exemption from SIP emission 
limitations and may merely indicate 
that additional emission controls or 
work practices are necessary when the 
existing control measures are 
insufficient to meet the applicable SIP 
emission limitation. The EPA is taking 
this approach with its own recent NSPS 
and NESHAP regulations, when 
appropriate, in order to ensure that its 
own emission limitations are consistent 
with CAA requirements. 



Finally, the EPA also disagrees with 
the logic of commenters that argued in 
favor of exemptions from SIP opacity 
limitations during periods when a 
source is most likely to violate them, 
e.g., when the source’s control devices 
are not functioning. Even if exemptions 
from SIP opacity emission limitations 
were legally permissible under the CAA, 
which they are not, it would be illogical 
to excuse compliance with the 
standards during the precise periods 
when opacity standards are most 
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250 See 1982 SSM Guidance at Attachment p. 2; 
1983 SSM Guidance at Attachment p. 3. The EPA 
notes that it also did not interpret the CAA to 
permit affirmative defense provisions for planned 
events under its prior 1999 SSM Guidance on the 
grounds that sources should be expected to operate 
in accordance with applicable SIP emission 
limitations during maintenance. This interpretation 
was upheld in Luminant Generation v. EPA, 714 
F.3d 841 (5th Cir. 2013). 



needed to monitor source compliance 
with SIP emission limitations and 
provide incentives to avoid and 
promptly correct malfunctions; i.e., it 
would be illogical to require no legal 
restriction on emissions when the 
sources are most likely to be emitting 
the most air pollutants. Inclusion of 
exemptions for exceedances of SIP 
opacity limitations during such periods 
would remove incentives to design, 
maintain and operate the source 
correctly, and to promptly correct 
malfunctions, in order to assure that it 
meets the applicable SIP emission 
limitations. By exempting excess 
emissions during such events, the 
provision would undermine the 
enforcement structure of the CAA in 
section 113 and section 304, through 
which the air agency, the EPA and 
citizens are authorized to assure that 
sources meet their obligations. The EPA 
emphasizes that while exemptions from 
SIP limitations are not permissible in 
SIP provisions, states may elect to 
impose appropriate alternative emission 
limitations. They may include 
alternative numerical limitations, 
control technologies or work practices 
that apply during modes of operation 
such as startup and shutdown, so long 
as all components of the SIP emission 
limitation meet all applicable CAA 
requirements. 



t. Comments that exemptions in SIP 
opacity limitations should be 
permissible for ‘‘maintenance,’’ ‘‘soot- 
blowing’’ or other normal modes of 
source operation. 



Comment: A number of industry 
commenters argued that the EPA should 
interpret the CAA to allow exemptions 
from SIP opacity limitations for 
‘‘maintenance.’’ The commenters stated 
that during maintenance, sources must 
shut down operations and control 
devices while the source is cleaned or 
repaired. During such periods, the 
commenters explained, a ventilation 
system operated to protect workers at 
the source could result in monitored 
exceedances of a SIP opacity limitation. 
Commenters specifically argued that 
although COMS data may suggest 
violations of opacity standards during 
such periods, the fact that the source is 
not combusting fuel during maintenance 
should mean that the opacity emission 
limitation does not apply at such times. 
According to commenters, opacity 
limitations are only intended to reflect 
the performance of pollution control 
equipment while the source is operating 
and thus have no relevance during 
periods of maintenance. Other 
commenters made comparable 
arguments with respect to soot-blowing, 
asserting that the high opacity levels 



during this activity are ‘‘indicative of 
normal ESP operation, not poor 
performance.’’ In other words, the 
commenters argued that opacity 
limitations should contain complete 
exemptions for opacity emitted during 
soot-blowing on the theory that the 
elevated emissions during this mode of 
operation show that the control measure 
on a source is functioning properly. The 
commenters further argued that 
considering emissions during soot- 
blowing for purposes of PM limitations 
is appropriate, but not for purposes of 
opacity limitations, because of the way 
in which regulators developed the 
respective emission limitations. 



Response: The EPA does not agree 
that exemptions from SIP opacity 
limitations are appropriate for any mode 
of source operation, whether during 
SSM events or during other normal, 
predictable modes of source operation. 
To the extent that there are legitimate 
technological reasons why sources are 
able to meet only a higher opacity 
limitation during certain modes of 
operation, it does not follow that this 
constraint justifies complete exemption 
from any standard or any alternative 
technological control or work practice 
in order to reduce opacity during such 
periods. Providing a complete 
exemption for opacity during these 
modes of source operation, and no 
specific alternative emission limitation 
during such periods, removes incentives 
for sources to be properly designed, 
maintained and operated to reduce 
emissions during such periods. 



With respect to maintenance, the EPA 
does not agree with commenters that 
total exemptions from opacity emission 
limitations during such activities are 
consistent with CAA requirements for 
SIP provisions. As the EPA has stated 
repeatedly in its interpretation of the 
CAA in the SSM Policy, maintenance 
activities are predictable and planned 
activities during which sources should 
be expected to comply with applicable 
emission limitations.250 The premise of 
the commenters advocating for such 
exemptions for all emissions during 
maintenance is evidently that nothing 
can be done to limit PM emissions and 
thus limit opacity during maintenance 
activities, and the EPA disagrees with 
that general premise. To the extent 
appropriate, however, states may elect 



to create alternative emission 
limitations applicable to opacity during 
maintenance periods, so long as they are 
consistent with CAA requirements. The 
EPA provides recommendations for 
alternative emission limitations in 
section VII.B.2 of this document. 



With respect to soot-blowing, the EPA 
likewise does not agree that total 
exemptions from opacity limitations 
during such periods are consistent with 
CAA requirements. As with 
maintenance in general, soot-blowing is 
an intentional, predictable event within 
the control of the source. The 
commenters’ implication is that nothing 
whatsoever could be done to limit 
opacity during such activities, and the 
EPA believes that this is both inaccurate 
and not a justification for sources’ being 
subject to no standards whatsoever 
during soot-blowing. In addition, the 
EPA disagrees with the commenters’ 
claim that exemptions from opacity 
emission limitations during soot- 
blowing are legally permissible because 
this allegedly shows that the control 
devices for opacity and PM are in fact 
performing correctly. This argument 
incorrectly presupposes that the sole 
reason for SIP opacity emission 
limitations is as a means of better 
evaluating control measure 
performance. This is but one reason for 
SIP opacity limitations. Moreover, the 
EPA notes, excusing opacity during 
soot-blowing has the diametrically 
opposite effect of the actual purpose of 
the control devices and can result in 
much higher emissions as opposed to 
encouraging limiting these emission 
with other forms of controls. 



Finally, the EPA notes, the 
commenters’ argument that whether 
opacity limitations should apply during 
soot-blowing depends upon whether the 
emissions were or were not accounted 
for in the applicable PM emissions is 
also based upon an incorrect premise. 
Even if the PM emission limitation 
applicable to a source was developed to 
include the emissions during soot- 
blowing specifically, it does not follow 
that sources should be completely 
exempted from opacity limitations 
during such periods. As the commenters 
themselves frequently acknowledged, 
when compared to other enforcement 
tools, SIP opacity provisions often 
provide a much more effective and 
continuous means of determining 
source compliance with SIP PM 
limitations and control measure 
performance. A typical SIP opacity 
provision imposes an emission 
limitation such as 20 percent opacity at 
all times, except for 6 minutes per hour 
when those emissions may rise to 40 
percent opacity. Well-maintained and 
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251 Some commenters on the February 2013 
proposal focused great attention on whether startup 
and shutdown are modes of ‘‘normal’’ source 



operation. The EPA assumes that every source is 
designed, maintained and operated with the 
expectation that the source will at least occasionally 
start up and shut down, and thus these modes of 
operation are ‘‘normal’’ in the sense that they are 
to be expected. The EPA used this term in the 
ordinary sense of the word to distinguish between 
such predictable modes of source operation and 
genuine ‘‘malfunctions,’’ which are by definition 
supposed to be unpredictable and unforeseen 
events that could not have been precluded by 
proper source design, maintenance and operation. 



well-operated sources should be able to 
meet such SIP opacity limitations. 
Given that properly designed, 
maintained and operated sources should 
typically have opacity substantially 
below these levels, elevated opacity at a 
source is a good indication that the 
source may not be in compliance with 
its applicable PM limitations. 



u. Comments that elimination of 
exemptions from SIP opacity emission 
limitations during SSM events will 
compel states to alter the averaging 
period of opacity limitations so as to 
allow sources to have elevated 
emissions during SSM events. 



Comment: Commenters argued that if 
exemptions for excess emissions during 
SSM events are not legally permissible 
in SIP opacity emission limitations, 
then states will have no option but to 
alter the existing opacity limitations. 
The commenters argued that if the SSM 
exemptions are removed, then the 
averaging time should be ‘‘greatly 
extended’’ and the numerical limits 
‘‘should be significantly increased.’’ 



Response: The EPA agrees that SIP 
provisions for opacity that contain 
exemptions for SSM events at issue in 
this action must be revised to eliminate 
the exemptions. States may elect to do 
this by merely removing the 
exemptions, by replacing the 
exemptions with appropriate alternative 
emission limitations that apply in place 
of the exemptions or, as the commenters 
evidently advocate, by a total overhaul 
of the emission limitation. The EPA 
disagrees, however, with the 
commenters’ contentions that removal 
of the SSM exemptions would 
necessarily result in extensions of the 
averaging time or increases of the 
numerical levels in the existing SIP 
opacity emission limitations. In some 
cases, extension of the averaging period 
and elevation of the numerical 
limitations may in fact be appropriate. 
In other cases, however, it may instead 
be appropriate to reduce the existing 
numerical opacity limitations, given 
improvements in control technology 
since the original imposition of the 
limits and the need for additional PM 
emission reductions from the affected 
sources due to more recent revisions to 
the PM NAAQS. Thus, the EPA notes, 
a total revision of some of the SIP 
opacity limitations at issue in this 
action may indeed be the proper course 
for states to consider. The implications 
of the commenters’ argument, however, 
are that existing opacity limitations will 
automatically need to be revised in 
order to allow sources to continue to 
emit as usual and that states and sources 
may ignore improvements that have 
been made in source design, operation, 



maintenance or controls to reduce 
emissions. The EPA emphasizes that the 
removal of impermissible SSM 
exemptions should not be perceived as 
an opportunity to provide new de facto 
exemptions for these emissions by 
manipulation of the averaging time and 
the numerical level of existing opacity 
emission limitations. 



In any event, the EPA is not in this 
final action deciding how states must 
revise SIP opacity emission limitations 
but is merely issuing a SIP call directing 
the affected states to eliminate existing 
automatic and discretionary exemptions 
for excess emissions during SSM events. 
The affected states will elect how best 
to respond to this SIP call, whether by 
simply removing the exemptions, by 
replacing the exemptions with 
appropriate alternative emission 
limitations applicable to startup and 
shutdown or other normal modes of 
operation or by a complete overhaul of 
the SIP provision in question. In 
particular, where the affected sources 
are located in designated nonattainment 
areas, there may be a need to evaluate 
additional controls that are needed for 
attainment planning purposes that were 
not necessary when the emission 
limitation was first adopted. Whichever 
approach a state determines to be most 
appropriate, the resulting SIP 
submission to revise the existing 
deficient provisions will be subject to 
review by the EPA pursuant to sections 
110(k)(3), 110(l) and 193. 
Considerations relevant to this issue are 
discussed in section X.B of this 
document. 



B. Alternative Emission Limitations 
During Periods of Startup and 
Shutdown 



1. What the EPA Proposed 
In the February 2013 proposal, the 



EPA reiterated its longstanding 
interpretation of the CAA that SIP 
provisions cannot include exemptions 
from emission limitations for emissions 
during SSM events but may include 
different requirements that apply to 
affected sources during startup and 
shutdown. Since the 1982 SSM 
Guidance, the EPA has clearly stated 
that startup and shutdown are part of 
the normal operation of a source and 
should be accounted for in the design 
and operation of the source. Thus, the 
EPA has long concluded that sources 
should be required to meet the 
applicable SIP emission limitations 
during normal modes of operation 
including startup and shutdown.251 In 



the 1983 SSM Guidance, the EPA 
explained that it may be appropriate to 
exercise enforcement discretion for 
violations that occur during startup and 
shutdown under proper circumstances. 
In the 1999 SSM Guidance, the EPA 
further explained that it interprets the 
CAA to permit SIP emission limitations 
that include alternative emission 
limitations specifically applicable 
during startup and shutdown. In the 
context of making recommendations to 
states for how to address emissions 
during startup and shutdown, the EPA 
provided seven criteria for states to 
evaluate in establishing appropriate 
alternative emission limitations. The 
specific purpose for these 
recommendations was to take into 
account technological limitations that 
might prevent compliance with the 
otherwise applicable emission 
limitations. As explained in detail in the 
February 2013 proposal, the EPA did 
not intend these criteria to be the basis 
for the creation of exemptions from SIP 
emission limitations during startup and 
shutdown, because the Agency 
interprets the CAA to prohibit such 
exemptions. 



In the February 2013 proposal, the 
EPA also repeated its guidance 
concerning establishment of alternative 
emission limitations that apply to 
sources during startup and shutdown, in 
those situations where the sources 
cannot meet the otherwise applicable 
SIP emission limitations. As explained 
in section VII.A of the February 2013 
proposal, the EPA interprets the CAA to 
require that SIP emission limitations 
must be continuous and thus to prohibit 
exemptions for emissions during startup 
and shutdown. This does not, however, 
mean that every SIP emission limitation 
must be expressed as a numerical 
limitation or that it must impose the 
same limitations during all modes of 
source operation. The EPA’s 
interpretation of the CAA with respect 
to SIP provisions is that SIP emission 
limitations: (i) Do not need to be 
numerical in format; (ii) do not have to 
apply the same limitation (e.g., 
numerical level) at all times; and (iii) 
may be composed of a combination of 
numerical limitations, specific 
technological control requirements and/ 
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or work practice requirements, with 
each component of the emission 
limitation applicable during a defined 
mode of source operation. Regardless of 
how an air agency elects to express the 
emission limitation, however, the 
emission limitation must limit 
emissions from the affected sources on 
a continuous basis. Thus, if there are 
different numerical limitations or other 
control requirements that apply during 
startup and shutdown, those must be 
clearly stated components of the 
emission limitation, must meet the 
applicable level of control required for 
the type of SIP provision (e.g., be RACT 
for sources located in nonattainment 
areas) and must be legally and 
practicably enforceable. 



2. What Is Being Finalized in This 
Action 



The EPA is reiterating its 
interpretation of the CAA to allow SIP 
emission limitations to include 
components that apply during specific 
modes of source operation, such as 
startup and shutdown, so long as those 
components together create a 
continuously applicable emission 
limitation that meets the relevant 
substantive requirements and requisite 
level of stringency for the type of SIP 
provision at issue and is legally and 
practically enforceable. In addition, the 
EPA is updating the specific 
recommendations to states for 
developing such alternative emission 
limitations described in the February 
2013 proposal, by providing in this 
document some additional explanation 
and revisions to the text of its 
recommended criteria regarding 
alternative emission limitations. 



The EPA’s longstanding position is 
that the CAA does not allow SIP 
provisions that include exemptions 
from emission limitations for excess 
emissions that occur during startup and 
shutdown. The EPA reiterates that 
exemptions from SIP emission 
limitations are also not permissible for 
excess emissions that occur during other 
periods of normal source operation. A 
number of SIP provisions identified in 
the Petition create automatic or 
discretionary exemptions from 
otherwise applicable emission 
limitations during periods such as 
‘‘maintenance,’’ ‘‘load change,’’ ‘‘soot- 
blowing,’’ ‘‘on-line operating changes’’ 
or other similar normal modes of 
operation. Like startup and shutdown, 
the EPA considers all of these to be 
modes of normal operation at a source, 
for which the source can be designed, 
operated and maintained in order to 
meet the applicable emission limitations 
and during which the source should be 



expected to control and minimize 
emissions. Accordingly, exemptions for 
emissions during these periods of 
normal source operation are not 
consistent with CAA requirements. 
Excess emissions that occur during 
planned and predicted periods should 
be treated as violations of any 
applicable emission limitations. 



However, the EPA interprets the CAA 
to allow SIPs to include alternative 
emission limitations for modes of 
operation during which an otherwise 
applicable emission limitation cannot 
be met, such as may be the case during 
startup or shutdown. The alternative 
emission limitation, whether a 
numerical limitation, technological 
control requirement or work practice 
requirement, would apply during a 
specific mode of operation as a 
component of the continuously 
applicable emission limitation. For 
example, an air agency might elect to 
create an emission limitation with 
different levels of control applicable 
during specifically defined periods of 
startup and shutdown than during other 
normal modes of operation. All 
components of the resulting emission 
limitation must meet the substantive 
requirements applicable to the type of 
SIP provision at issue, must meet the 
applicable level of stringency for that 
type of emission limitation and must be 
legally and practically enforceable. The 
EPA will evaluate a SIP submission that 
establishes a SIP emission limitation 
that includes alternative emission 
limitations applicable to sources during 
startup and shutdown consistent with 
its authority and responsibility pursuant 
to sections 110(k)(3), 110(l) and 193 and 
any other CAA provision substantively 
germane to the SIP revision. Absent a 
properly established alternative 
emission limitation for these modes of 
operation, a source should be required 
to comply with the otherwise applicable 
emission limitation. 



In addition, the EPA is providing in 
this document some additional 
explanation and clarifications to its 
recommended criteria for developing 
alternative emission limitations 
applicable during startup and 
shutdown. The EPA continues to 
recommend that, in order to be 
approvable (i.e., meet CAA 
requirements), alternative requirements 
applicable to the source during startup 
and shutdown should be narrowly 
tailored and take into account 
considerations such as the technological 
limitations of the specific source 
category and the control technology that 
is feasible during startup and shutdown. 
Accordingly, the EPA continues to 
recommend the seven specific criteria 



enumerated in section III.A of the 
Attachment to the 1999 SSM Guidance 
as appropriate considerations for SIP 
provisions that establish alternative 
emission limitations that apply to 
startup and shutdown. The EPA 
repeated those criteria in the February 
2013 proposal as guidance to states for 
developing components of emission 
limitations that apply to sources during 
startup, shutdown or other specific 
modes of source operation to meet CAA 
requirements for SIP provisions. 



Comments received on the February 
2013 proposal suggested that the 
purpose of the recommended criteria 
may have been misunderstood by some 
commenters. The criteria were phrased 
in such a way that commenters may 
have misinterpreted them to be criteria 
to be applied by a state retrospectively 
(i.e., after the fact) to an individual 
instance of emissions from a source 
during an SSM period, in order to 
establish whether the source had 
exceeded the applicable emission 
limitation. This was not the intended 
purpose of the recommended criteria at 
the time of the 1999 SSM Guidance, nor 
is it the intended purpose now. 



The EPA seeks to make clear in this 
document that the recommended 
criteria are intended as guidance to 
states developing SIP provisions that 
include emission limitations with 
alternative emission limitations 
applicable to specifically defined modes 
of source operation such as startup and 
shutdown. A state may choose to 
consider these criteria in developing 
such a SIP provision. The EPA will use 
these criteria when evaluating whether 
a particular alternative emission 
limitation component of an emission 
limitation meets CAA requirements for 
SIP provisions. Any SIP revision 
establishing an alternative emission 
limitation that applies during startup 
and shutdown would be subject to the 
same procedural and substantive review 
requirements as any other SIP 
submission. 



Based on comment on the February 
2013 proposal, the EPA is updating the 
criteria to make clear that they are 
recommendations relevant for 
development of appropriate alternative 
emission limitations in SIP provisions. 
Thus, in this document, the EPA is 
providing a restatement of its 
recommended criteria that reflects 
clarifying but not substantive changes to 
the text of those criteria. One clarifying 
change is removal of the word ‘‘must’’ 
from the criteria, to better convey that 
these are recommendations to states 
concerning how to develop an 
approvable SIP provision with 
alternative requirements applicable to 
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startup and shutdown and to make clear 
that other approaches might also be 
consistent with the CAA in particular 
circumstances. 



The clarified criteria for developing 
and evaluating alternative emission 
limitations applicable during startup 
and shutdown are as follows: 



(1) The revision is limited to specific, 
narrowly defined source categories 
using specific control strategies (e.g., 
cogeneration facilities burning natural 
gas and using selective catalytic 
reduction); 



(2) Use of the control strategy for this 
source category is technically infeasible 
during startup or shutdown periods; 



(3) The alternative emission limitation 
requires that the frequency and duration 
of operation in startup or shutdown 
mode are minimized to the greatest 
extent practicable; 



(4) As part of its justification of the 
SIP revision, the state analyzes the 
potential worst-case emissions that 
could occur during startup and 
shutdown based on the applicable 
alternative emission limitation; 



(5) The alternative emission limitation 
requires that all possible steps are taken 
to minimize the impact of emissions 
during startup and shutdown on 
ambient air quality; 



(6) The alternative emission limitation 
requires that, at all times, the facility is 
operated in a manner consistent with 
good practice for minimizing emissions 
and the source uses best efforts 
regarding planning, design, and 
operating procedures; and 



(7) The alternative emission limitation 
requires that the owner or operator’s 
actions during startup and shutdown 
periods are documented by properly 
signed, contemporaneous operating logs 
or other relevant evidence. 



It may be appropriate for an air 
agency to establish alternative emission 
limitations that apply during modes of 
source operation other than during 
startup and shutdown, but any such 
alternative emission limitations should 
be developed using the same criteria 
that the EPA recommends for those 
applicable during startup and 
shutdown. 



3. Response to Comments 



The EPA received a number of 
comments, both supportive and adverse, 
concerning the issue of how air agencies 
may replace existing exemptions for 
emissions during SSM events with 
alternative emission limitations that 
apply during startup, shutdown or other 
normal modes of source operation. The 
majority of these comments were critical 
of the EPA’s position but did not base 
this criticism on an interpretation of 



specific CAA provisions. For clarity and 
ease of discussion, the EPA is 
responding to these comments, grouped 
by issue, in this section of this 
document. 



a. Comments that as a technical 
matter sources cannot meet emission 
limitations (or cannot be accurately 
monitored) during startup and 
shutdown. 



Comment: Several commenters 
claimed that as a technical matter, SIP 
emission limitations cannot be met or 
that monitoring to ensure compliance 
with emission limitations cannot occur 
during startup and shutdown. 
Commenters raised ‘‘practical concerns’’ 
with the EPA’s proposal as it applies to 
emissions during SSM at electric 
generating units (EGUs). The 
commenters claimed that it is incorrect 
to treat periods of startup and shutdown 
as part of ‘‘normal source operation’’ 
and claimed that it is fundamentally 
incorrect to characterize all periods of 
startup and shutdown as planned 
events. The commenters claimed that 
many air pollution control devices 
(APCDs) are subject to technical, 
operational or safety constraints that 
prevent use or optimization during 
startup and shutdown periods. The 
commenters requested the EPA to 
continue the practice of allowing states 
to provide ‘‘protection’’ from 
enforcement for excess emissions during 
startup and shutdown. The commenters 
claimed that the EPA’s premise for this 
action is that startup and shutdown 
events are planned and sources should 
be able to meet limits applicable during 
these normal operations. The 
commenters asserted that the proposal 
does not recognize technical and 
operational limits and that it conflicts 
with the EPA’s own acknowledgement 
in the proposal that there are sometimes 
technical, operational and safety limits 
that may prevent compliance with 
emission limitations during startup and 
shutdown. The commenters also noted 
that the type of equipment that a control 
device is attached to may affect the time 
it takes for a control device to reach 
optimization. Further, the commenters 
identified control technologies that 
cannot achieve reductions until specific 
temperatures are reached and other 
technologies that cannot be used during 
startup and/or shutdown because of 
technical limitations or safety concerns. 
Finally, the commenters noted that the 
geographical location and/or weather 
can have an effect on the operation of 
a source and control devices during 
startup and shutdown. 



Commenters raised specific concerns 
regarding pollution controls for EGUs. 
The commenters claimed that startup 



and shutdown events are unavoidable at 
EGUs even though they may be planned. 
The commenters also attached 
appendices providing an explanation of 
why emissions are higher for startup 
and shutdown for certain types of EGUs. 
The commenters claimed that the 
‘‘EPA’s proposal to eliminate the States’ 
SSM provisions, and prohibit them from 
adopting any provisions for startups and 
shutdowns, could force sources to 
comply with emission limitations 
during periods when they were never 
meant to apply, thus rendering those 
emissions limitations unachievable.’’ 
The commenters also noted that the 
permits for their sources all require that 
the sources minimize the magnitude 
and duration of emissions during SSM. 
The implication of this latter comment 
is that a general duty to minimize 
emissions is sufficient to justify the 
exemption of all emissions during SSM 
events in the underlying SIP provisions. 



Response: Although intended as 
criticism of the EPA’s proposed action, 
these comments in fact support the 
Agency’s position that states should 
consider startup and shutdown events 
as they promulgate standards for 
specific industries or even for specific 
sources. The commenters seem to 
suggest that because some equipment or 
sources cannot during startup and 
shutdown meet the emission limits that 
apply during ‘‘regular’’ operation, no 
limit or standards should apply during 
startup and shutdown. The EPA 
disagrees. As the court in Sierra Club 
held, emission limitations must apply at 
‘‘all times.’’ That is not to say that the 
emission limitation must impose the 
same numerical limitation or impose the 
same other control requirement at all 
times. As explained at length in section 
VII.A of this document, the EPA 
interprets the CAA to allow SIP 
emission limitations that may be a 
combination of numerical limitations, 
technological control measures and/or 
work practice requirements, so long as 
the resulting emission limitations are 
properly developed to meet CAA 
requirements and are legally and 
practically enforceable. As the 
commenters noted, the EPA does 
recognize that some control equipment 
cannot be operated at all or in the same 
manner during every mode of normal 
operations. 



In its 1999 SSM Guidance, the EPA 
expressly recognized that an appropriate 
way for a state to address such 
technological limitations is to set 
alternative emission limitations that 
apply during periods of startup and 
shutdown as part of the SIP emission 
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252 See 1999 SSM Guidance, Attachment at 4–5. 
253 The EPA notes that it has taken this approach 



in its own recent actions establishing emission 
limitations for sources. See, e.g., ‘‘National 
Emission Standards for Hazardous Air Pollutants 
for Major Sources: Industrial, Commercial, and 
Institutional Boilers and Process Heaters; Final rule; 
notice of final action on reconsideration,’’ 78 FR 
7137 (January 31, 2013) (example of work practice 
requirement for startup as a component of a 
continuous emission limitation). 



254 The EPA notes that it has taken this approach 
in its own recent actions establishing emission 
limitations for sources. See, e.g., ‘‘National 
Emission Standards for Hazardous Air Pollutants 
Residual Risk and Technology Review for Flexible 
Polyurethane Foam Production; Final rule,’’ 79 FR 
48073 (August 15, 2014) (example of NESHAP 
emission limitation that is continuous and does not 
include a different component for periods of startup 
or shutdown). 



limitation.252 In these cases the state 
should consider how the control 
equipment works in determining what 
standards should apply during startup 
and shutdown. In addition, as noted by 
commenters, such standards may vary 
based on location (e.g., standards in a 
hot and humid area may differ from 
those adopted for a cool and dry area). 
Some equipment during startup and 
shutdown may be unable to meet the 
same emission limitation that applies 
during steady-state operations and so 
alternative limitations for startup and 
shutdown may be appropriate.253 
However, for many sources, it should be 
feasible to meet the same emission 
limitation that applies during steady- 
state operations also during startup and 
shutdown.254 These are issues for the 
state to consider in developing specific 
regulations as they revise the deficient 
SIP provisions identified in this action. 
The EPA emphasizes that the state has 
discretion to determine the best means 
by which to revise a deficient provision 
to eliminate an automatic or 
discretionary SSM exemption, so long 
as that revision is consistent with CAA 
requirements. The EPA will work with 
the states as they consider possible 
revisions to deficient provisions. 



The EPA recognizes that a 
malfunction may cause a source to shut 
down in a manner different than in a 
planned shutdown, and in that case, 
such a shutdown would typically be 
considered part of the malfunction 
event. However, as part of the normal 
operation of a facility, sources typically 
will also have periodic or otherwise 
scheduled startup and shutdown of 
equipment, and steps to limit emissions 
during this type of event are or can be 
planned for. The EPA disagrees with the 
suggestion of commenters that because 
some startup or shutdown events may 
be unplanned, all startup and shutdown 
events should be exempt from 
compliance with any requirements. For 
those events that are planned, the state 



should be able to establish requirements 
to regulate emissions, such as a 
numerical limitation, technological 
control measure or work practice 
standard that will apply as a part of the 
revised emission limitation. When 
unplanned startup or shutdown events 
are part of a malfunction, they should be 
treated the same as a malfunction; 
however, as with malfunctions, startup 
and shutdown events cannot be 
exempted from compliance with SIP 
requirements. Questions of liability and 
remedy for violations that result from 
malfunctions are to be resolved in the 
context of an enforcement action, if 
such an action occurs. 



b. Comments that it is impossible, 
unreasonable or impractical for states to 
develop emission limitations that apply 
during startup and shutdown to replace 
existing exemptions. 



Comment: A number of commenters 
suggested that it will be difficult for 
states to develop emission limits that 
apply during startup and shutdown. 
One state commenter reasoned that 
alternative emission limits are applied 
to facilities in that state through 
individual permits on a case-by-case 
basis and claimed that there are 500 
permitted facilities in the state. The 
commenter contended that ‘‘non-steady- 
state’’ limits would need to be set for 
startup and shutdown for all 500 
permitted facilities and that such an 
effort would be ‘‘time, resource, and 
data intensive.’’ The state commenter 
further contended that it would be 
unreasonable to require the state to 
include such limits ‘‘for every source’’ 
in the SIP because ‘‘permit 
modifications would need to occur 
every time there is a new emission 
source, a source ceases to operate, or an 
emission-related regulation is changed.’’ 



A local government commenter stated 
that to establish limits for startup and 
shutdown that also demonstrate 
compliance with the NSR regulations 
(including protection of the NAAQS and 
PSD increments and maintenance of 
BACT or LAER) would be a difficult, 
time-consuming task that was mostly 
impractical. 



An industry commenter claimed that 
the EPA is encouraging states to adopt 
numerical alternative emission 
limitations in their SIP provisions that 
would apply during startup and 
shutdown. The commenter claimed that 
adequate and accurate emissions data 
are necessary to do so and that such 
information is not generally available 
for existing equipment or, in many 
cases, for new equipment. Furthermore, 
the commenter asserted, even if an 
emission limit could be established for 
startup and shutdown, there are no 



current approved test measures to verify 
compliance during such modes of 
operation. Even where data are 
available, the commenter alleged, the 
data may not be representative of actual 
conditions because of limitations related 
to low-load conditions. If a state lacks 
information to conclude that a limit can 
be met, the commenter argued, the state 
should not be required to establish 
numerical limits but should instead be 
allowed ‘‘to specify that numerical 
standards do not apply to those 
conditions or that those conditions are 
exempt, or should be allowed to 
establish work practice standards.’’ 



Response: The comments of the state 
commenter seem to be based on the 
premise that all sources will be unable 
to meet otherwise applicable SIP 
emission limitations during periods of 
startup and shutdown. The EPA 
anticipates that many types of sources 
should be able during startup and 
shutdown to meet the same emission 
limitation that applies during full 
operation. Additionally, even where a 
specific type of operation may not 
during startup and/or shutdown be able 
to meet an emission limitation that 
applies during full operation, the state 
should be able to develop appropriate 
limitations that would apply to those 
types of operations at all similar types 
of facilities. The EPA believes that there 
will be limited, if any, cases where it 
may be necessary to develop source- 
specific emission requirements for 
startup and/or shutdown. In any event, 
this is a question that is best addressed 
by each state in the context of the 
revisions to the SIP provisions at issue 
in this action. To the extent that there 
are appropriate reasons to establish an 
emission limitation with alternative 
numerical, technological control and/or 
work practice requirements during 
startup or shutdown for certain 
categories of sources, this SIP call action 
provides the state with the opportunity 
to do so. 



As to the commenter’s concern that 
such alternative emission limitations 
should not be included in a state’s SIP, 
the EPA disagrees. The SIP needs to 
reflect the control obligations of sources, 
and any revision or modification of 
those obligations should not be 
occurring through a separate process, 
such as a permit process, which would 
not ensure that ‘‘alternative’’ 
compliance options do not weaken the 
SIP. The SIP is a combination of state 
statutes, regulations and other 
requirements that the EPA approves for 
demonstrating attainment and 
maintenance of the NAAQS, protection 
of PSD increments, improvement of 
visibility and compliance with other 



VerDate Sep<11>2014 21:14 Jun 11, 2015 Jkt 235001 PO 00000 Frm 00077 Fmt 4701 Sfmt 4700 E:\FR\FM\12JNR2.SGM 12JNR2m
st



oc
ks



til
l o



n 
D



S
K



4V
P



T
V



N
1P



R
O



D
 w



ith
 R



U
LE



S
2











33916 Federal Register / Vol. 80, No. 113 / Friday, June 12, 2015 / Rules and Regulations 



255 See Memorandum from John B. Rasnic, EPA/ 
OAQPS, January 28, 1993, in the rulemaking docket 
at EPA–HQ–OAR–2012–0322–0022. 



256 The Industrial Boiler MACT rule regulates 
industrial, commercial and institutional boilers and 
process heaters at major sources under 40 CFR part 
63, subpart DDDDD. 



257 While some HAPs are also VOCs or particulate 
matter, many HAPs are not. Moreover, there are 
many VOCs and types of particulate matter that are 
not HAPs and thus are not regulated under the 
MACT standards. The MACT standards also do not 
address other criteria pollutants or pollutant 
precursors from sources that may be relevant for SIP 
purposes. 



CAA requirements. As discussed in 
section X.B of this document, any 
revisions to obligations in the SIP need 
to occur through the SIP revision 
process and must comply with sections 
110(k)(3), 110(l) and 193 and any other 
applicable substantive requirements of 
the CAA. 



As to concerns that a SIP revision will 
be necessary every time a new source 
comes into existence, an existing source 
is permanently retired or a new 
regulation is promulgated, the EPA does 
not see these as significant concerns. 
Unless the startup or shutdown process 
for an individual source is truly unique 
to that source, then existing SIP 
provisions for sources within the same 
industrial category should be able to 
apply to any new source. Moreover, 
assuming any new source is subject to 
permitting obligations, then any 
applicable startup and shutdown issues 
should already be resolved in 
developing the permit for such source. 
The state could choose to incorporate 
that permit by reference into the SIP at 
the time it next modifies its SIP. 
Further, assuming that there is a source- 
specific regulation for a source in the 
SIP (a circumstance that the EPA 
believes would occur only rarely), the 
state is not obligated to remove such 
provision when the source is retired. 
Rather, the state could leave the 
provision in its rules or remove such a 
provision the next time it submits 
another SIP revision or when it chooses 
to do a ‘‘cleanup’’ of the SIP, an activity 
that numerous states have taken from 
time to time. Finally, whenever a new 
regulation is promulgated is precisely 
the time that a state should be 
considering the appropriate provisions 
that would apply during startup and 
shutdown, as that is the time when the 
state is considering what is necessary to 
comply with the CAA and what is 
necessary to meet attainment, 
maintenance or other requirements of 
the CAA. 



The local government commenter 
contended that establishing limits for 
startup and shutdown that also 
demonstrate compliance with the NSR 
regulations (including protection of the 
NAAQS and PSD increments and 
imposition of BACT- or LAER-level 
controls) would be a difficult, time- 
consuming task that was impractical. 
The commenter did not provide an 
explanation of how this would be 
difficult. The implication of the 
comment is that a SIP provision that 
provides an exemption or an affirmative 
defense for emissions during startup 
and shutdown would be compliant with 
the statutory requirements and NSR 
regulations (including attainment of the 



NAAQS and protecting PSD 
increments). That is incorrect because 
the EPA does not interpret the CAA to 
allow such exemptions or affirmative 
defenses for purposes of NSR 
regulations. The suggestion that a SIP 
provision that does not regulate 
emissions during startup and shutdown 
would be more likely to address 
NAAQS attainment and to protect PSD 
increments than would a SIP provision 
that does regulate such emissions is 
illogical. The EPA further notes that the 
Agency’s interpretation of the CAA, 
explicitly set forth in a 1993 guidance 
document, has been that periods of 
startup and shutdown must be 
addressed in any new source permit.255 
Moreover, the EPA explained in the 
February 2013 proposal, in the SNPR 
and in the background memorandum 
accompanying the February 2013 
proposal concerning the legal basis for 
this action why exemptions and 
affirmative defenses applicable to 
emissions during SSM events are not 
consistent with CAA requirements for 
SIP provisions. 



c. Comments that the EPA should 
‘‘authorize’’ states to replace SSM 
exemptions with ‘‘work practice’’ 
standards developed by the EPA in its 
own recent NESHAP and NSPS rules. 



Comment: Commenters suggested that 
the EPA should allow states to use work 
practice standards to address emissions 
during startup and shutdown. The 
NESHAP rules cited by commenters 
included the Industrial Boiler MACT 
rule 256 and the MATS rule, and the 
NSPS rules cited by the commenters 
included the NSPS for Electric Utility 
Steam Generating Units (40 CFR part 60, 
subpart Da) and the gas turbine NSPS as 
examples of where the EPA itself has 
established work practice standards 
rather than numerical emission 
limitations for periods of startup and 
shutdown. The commenters suggested 
that where these work practice 
standards are already in place, states 
should be able to rely on the work 
practice standards rather than having to 
create new SIP provisions. 



Response: The EPA agrees that states 
may adopt work practice standards to 
address periods of startup and 
shutdown as a component of a SIP 
emission limitation that applies 
continuously. Adoption of work 
practice standards from a NESHAP or 
NSPS as a component of an emission 



limitation to satisfy SIP requirements is 
addressed in this document not as a 
requirement or even as a 
recommendation but rather as an 
approach that a state may use at its 
option. The EPA cannot foretell the 
extent to which this optional approach 
of adopting other existing standards to 
satisfy SIP requirements may benefit an 
individual state. For a state choosing to 
use this approach, such work practice 
standards must meet the otherwise 
applicable CAA requirements (e.g., be a 
RACT-level control for the source as 
part of an attainment plan requirement) 
and the necessary parameters to make it 
legally and practically enforceable (e.g., 
have adequate recordkeeping, reporting 
and/or monitoring requirements to 
assure compliance). However, it cannot 
automatically be assumed that emission 
limitation requirements in recent 
NESHAP and NSPS are appropriate for 
all sources regulated by SIPs. The 
universe of sources regulated under the 
federal NSPS and NESHAP programs is 
not identical to the universe of sources 
regulated by states for purposes of the 
NAAQS. Moreover, the pollutants 
regulated under the NESHAP (i.e., 
HAPs) are in many cases different than 
those that would be regulated for 
purposes of attaining and maintaining 
the NAAQS, protecting PSD increments, 
improving visibility and meeting other 
CAA requirements.257 Thus, the EPA 
cannot say as a matter of law that those 
federal regulations establish emission 
limitation requirements appropriate for 
all of the sources that states are 
regulating in their SIPs or for the 
purpose for which they are being 
regulated. The EPA believes, however, 
that those federal regulations and the 
technical materials in the public record 
for those rules may provide assistance 
for states as they develop and consider 
regulations for sources in their states 
and may be appropriate for adoption by 
the state in certain circumstances. In 
particular, the NSPS regulations should 
provide very relevant information for 
sources of the same type, size and 
control equipment type, even if the 
sources were not constructed or 
modified within a date range that would 
make them subject to the NSPS. The 
EPA therefore encourages states to 
explore these approaches, as well as any 
other relevant information available, in 
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258 See February 2013 proposal, 78 FR 12459 at 
12485–86. 



259 See 1999 SSM Guidance at 3. 
260 In this action, the EPA is addressing the 



specific SIP provisions with director’s discretion 
provisions that the Petitioner listed in the Petition. 
In the event that there are other such impermissible 
director’s discretion provisions in existing SIPs, the 
EPA will address those provisions in a later action. 



261 For example, commenters on the February 
2013 proposal cited two decisions of the Fifth 
Circuit within which the court cited a prior EPA 
approval of a SIP revision in Georgia that contained 
director’s discretion provisions supposedly 
comparable to those at issue in the Fifth Circuit 
cases. These provisions were not included in the 
Petition and the EPA is not reexamining those 
provisions as part of this action. 



determining what is appropriate for 
revised SIP provisions. 



d. Comments that if states remove 
existing SSM exemptions and replace 
them with alternative emission 
limitations that apply during startup 
and shutdown events, this would 
automatically be consistent with the 
requirements of CAA section 193. 



Comment: Commenters stated that 
section 193 was included in the CAA to 
prohibit states from modifying 
regulations in place prior to November 
15, 1990, unless the modification 
ensures equivalent or greater reductions 
of the pollutant. The commenters 
asserted that to the extent a state 
replaces ‘‘general excess emissions 
exclusions and/or affirmative defense 
provisions’’ such amendments would 
per se be more stringent than the 
provisions they replace. The 
commenters also contended that any 
replacement SIP provision that spells 
out more clearly how a source will 
operate ensures equivalent or greater 
emission reductions. The commenters 
urged the EPA to clarify that any 
revisions pursuant to a final SIP call 
would not be considered ‘‘backsliding.’’ 



Response: The EPA agrees with the 
commenters that any SIP submission 
made by a state in response to this SIP 
call action will need to comply with the 
requirements of section 193 of the CAA, 
if that section applies to the SIP 
provision at issue. In addition, such SIP 
provision will also need to comply with 
section 110(l), which requires that SIP 
revisions do not interfere with 
attainment, reasonable progress or any 
other applicable requirement of the 
CAA. However, it is premature to draw 
the conclusion that any SIP revision 
made by a state in response to this SIP 
call will automatically meet the 
requirements of section 110(l) and 
section 193. Such a conclusion could 
only be made in the context of 
reviewing the actual SIP revision. The 
EPA will address this issue, for each SIP 
revision in response to this SIP call 
action, at the time that it proposes and 
finalizes action on the SIP revision, and 
any comments on this issue can be 
raised during those individual 
rulemaking actions. The EPA provides 
additional guidance to states on the 
analysis needed to comply with section 
110(l) and section 193 in section X.B of 
this document. 



C. Director’s Discretion Provisions 
Pertaining to SSM Events 



1. What the EPA Proposed 



In the February 2013 proposal, the 
EPA stated and explained in detail the 
reasons for its belief that the CAA 



prohibits unbounded director’s 
discretion provisions in SIPs, including 
those provisions that purport to 
authorize unilateral revisions to, or 
exemptions from, SIP emission 
limitations for emissions during SSM 
events.258 



2. What Is Being Finalized in This 
Action 



The EPA is reiterating its 
interpretation of the CAA with respect 
to unbounded director’s discretion 
provisions applicable to emissions 
during SSM events, which is that SIP 
provisions cannot contain director’s 
discretion to alter SIP requirements, 
including those that allow for variances 
or outright exemptions for emissions 
during SSM events. This interpretation 
has been clear with respect to emissions 
during SSM events in the SSM Policy 
since at least 1999. In the 1999 SSM 
Guidance, the EPA stated that it would 
not approve SIP revisions ‘‘that would 
enable a State director’s decision to bar 
EPA’s or citizens’ ability to enforce 
applicable requirements.’’ 259 Director’s 
discretion provisions operate to allow 
air agency personnel to make just such 
unilateral decisions on an ad hoc basis, 
up to and including the granting of 
complete exemptions for emissions 
during SSM events, thereby negating 
any possibility of enforcement for what 
would be violations of the otherwise 
applicable emission limitation. Given 
that the EPA interprets the CAA to bar 
exemptions from SIP emission 
limitations for emissions during SSM 
events in the first instance, the fact that 
director’s discretion provisions operate 
to authorize these exemptions on an ad 
hoc basis compounds the problem. The 
EPA acknowledges, however, that both 
states and the Agency have, in some 
instances, failed to adhere to the 
requirements of the CAA with respect to 
this issue consistently in the past, and 
thus the need for this SIP call to correct 
existing deficiencies in SIPs.260 In order 
to be clear about its interpretation of the 
CAA with respect to this point on a 
going-forward basis, the EPA is 
reiterating in this action that SIP 
provisions cannot contain unbounded 
director’s discretion provisions, 
including those that operate to allow for 
variances or outright exemptions from 



SIP emission limitations for excess 
emissions during SSM events. 



Many commenters on the February 
2013 proposal opposed the EPA’s 
interpretation of the CAA with respect 
to director’s discretion provisions 
simply on the grounds that states are per 
se entitled to have unfettered discretion 
with respect to the content of their SIP 
provisions. Other commenters argued 
that any director’s discretion provision 
is merely a manifestation of an air 
agency’s general ‘‘enforcement 
discretion.’’ Some commenters simply 
asserted that recent court decisions by 
the Fifth Circuit definitively establish 
that the CAA does not prohibit SIP 
provisions that include director’s 
discretion, regardless of whether those 
provisions contain any limitations 
whatsoever on the exercise of that 
discretion.261 The commenters did not, 
however, address the specific statutory 
interpretations that the EPA set forth in 
the February 2013 proposal to explain 
why SIP provisions that authorize 
unlimited director’s discretion are 
prohibited by CAA provisions 
applicable to SIP revisions. 



As explained in detail in the February 
2013 proposal and in section VII.C of 
this document, the EPA interprets the 
CAA to prohibit SIP provisions that 
include unlimited director’s discretion 
to alter the SIP emission limitations 
applicable to sources, including those 
that operate to allow exemptions for 
emissions from sources during SSM 
events. The EPA believes that such 
provisions that operate to authorize total 
exemptions from emission limitations 
on an ad hoc basis are especially 
problematic. Given that the EPA 
interprets section 110(a)(2)(A) and 
section 302(k) to preclude exemptions 
for emissions during SSM events in 
emission limitations in the first 
instance, it is also impermissible for 
states to have SIP provisions that 
authorize such exemptions on an ad hoc 
basis. These provisions functionally 
allow the air agency to impose its own 
enforcement discretion decisions on the 
EPA and other parties by granting 
exemptions for emissions that should be 
treated as violations of the applicable 
SIP emission limitations. Provisions that 
functionally allow such exemptions are 
also inconsistent with requirements of 
the CAA related to enforcement 
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262 See, e.g., 40 CFR 51.104(d) and 40 CFR 51.105. 
263 See, e.g., Sierra Club v. TVA, 430 F.3d 1337, 



1346 (11th Cir. 2005) (‘‘If a state wants to add, 
delete, or otherwise modify a SIP provision, it must 
submit the proposed change to EPA for approval’’); 
Duquesne Light Co. v. EPA, 698 F.2d 456, 468 n.12 
(D.C. Cir. 1983) (‘‘with certain enumerated 
exceptions, states do not have the power to take any 
action modifying any requirement of their SIPs, 
without approval from EPA’’); Train v. NRDC, 421 
U.S. 60, 92 (1975) (‘‘[A] polluter is subject to 
existing requirements until such time as he obtains 
a variance, and variances are not available under 
the revision authority until they have been 
approved by both the State and the Agency’’). 



including: (i) The general requirements 
of section 110(a)(1) that SIPs provide for 
enforcement; (ii) the section 110(a)(2)(A) 
requirement that the specific emission 
limitations and other contents of SIPs be 
enforceable; and (iii) the section 
110(a)(2)(C) requirement that SIPs 
contain a program to provide for 
enforcement. Moreover, these 
provisions operate to interfere with the 
enforcement structure of the CAA 
provided in section 113 and section 304, 
through which the EPA and other 
parties have authority to seek 
enforcement for violations of CAA 
requirements, including SIP emission 
limitations. 



There are two ways in which such a 
provision can be consistent with CAA 
requirements: (1) When the exercise of 
director’s discretion by the state agency 
to alter or eliminate the SIP emission 
limitation can have no effect for 
purposes of federal law unless and until 
the EPA ratifies that state action with a 
SIP revision; or (2) when the director’s 
discretion authority is adequately 
bounded such that the EPA can 
ascertain in advance, at the time of 
approving the SIP provision, how the 
exercise of that discretion to alter the 
SIP emission limitations for a source 
could affect compliance with other CAA 
requirements. If the provision includes 
director’s discretion that could result in 
violation of any other CAA requirement 
for SIPs, then the EPA cannot approve 
the provision consistent with the 
requirements of section 110(k)(3) and 
section 110(l). For example, a director’s 
discretion provision that authorizes 
state personnel to excuse source 
compliance with SIP emission 
limitations during SSM events could not 
be approved because the provision 
would run afoul of the requirement that 
sources be subject to emission 
limitations that apply continuously, 
consistent with section 302(k). 



3. Response to Comments 
The EPA received a number of 



comments, both supportive and adverse, 
concerning the issue of director’s 
discretion provisions in SIPs. The 
majority of these comments were critical 
of the EPA’s position but did not base 
this criticism on an interpretation of 
specific CAA provisions. For clarity and 
ease of discussion, the EPA is 
responding to these comments, grouped 
by issue, in this section of this 
document. 



a. Comments that broad state 
discretion in how to develop SIP 
provisions includes the authority to 
create provisions that include director’s 
discretion variances or exemptions for 
excess emission during SSM events. 



Comment: A number of state and 
industry commenters argued that 
because states have great discretion 
when developing SIP provisions in 
general, this necessarily includes the 
ability to create director’s discretion 
provisions in SIPs that authorize state 
personnel to grant unilateral variances 
or exemptions for emissions during 
SSM events. According to commenters, 
the overarching principle of 
‘‘cooperative federalism’’ and court 
decisions concerning the division of 
regulatory responsibilities between the 
states and the EPA support their view 
that states can create SIP provisions that 
provide authority to alter the SIP 
emission limitations or other 
requirements via director’s discretion 
provisions without restriction. 



Response: The EPA disagrees with the 
commenters’ view that director’s 
discretion provisions in SIPs are per se 
permissible because of the principles of 
cooperative federalism. As explained in 
more detail in section V.D.2 of this 
document, states and the EPA each have 
authorities and responsibilities under 
the CAA. With respect to SIPs, under 
section 107(a) the states have primary 
responsibility for assuring attainment of 
the NAAQS within their borders. Under 
section 110(a) the states have a statutory 
duty to develop and submit a SIP that 
provides for the attainment, 
maintenance and enforcement of the 
NAAQS, as well as meeting many other 
CAA requirements and objectives. The 
specific procedural and substantive 
requirements that states must meet for 
SIPs are set forth in section 110(a)(1) 
and section 110(a)(2) and in other more 
specific requirements throughout the 
CAA (e.g., the attainment plan 
requirements for each of the NAAQS as 
specified in part D). By contrast, the 
EPA has its own statutory authorities 
and responsibilities, including the 
obligation to review new SIP 
submissions for compliance with CAA 
procedural and substantive 
requirements pursuant to sections 
110(k)(3), 110(l) and 193. In addition, 
the EPA has authority to assure that 
previously approved SIP provisions 
continue to meet CAA requirements, 
whether through the SIP call authority 
of section 110(k)(5) or the error 
correction authority of section 110(k)(6). 



As the EPA explained in detail in the 
February 2013 proposal, SIP provisions 
that include unbounded director’s 
discretion to alter the otherwise 
applicable emission limitations are 
inconsistent with CAA requirements. 
Such provisions purport to authorize air 
agency personnel unilaterally to change 
or to eliminate the applicable SIP 
emission limitations for a source 



without meeting the requirements for a 
SIP revision. Pursuant to the EPA’s own 
responsibilities under sections 
110(k)(3), 110(l) and 193 and any other 
CAA provision substantively germane to 
the specific SIP provision at issue, it 
would be inappropriate for the Agency 
to approve a SIP provision that 
automatically preauthorized the state 
unilaterally to revise the SIP emission 
limitation without meeting the 
applicable procedural and substantive 
statutory requirements for a SIP 
revision. Section 110(i) prohibits 
modification of SIP requirements for 
stationary sources by either the state or 
the EPA, except through specified 
processes. The EPA’s implementing 
regulations applicable to SIP provisions 
likewise impose requirements for a 
specific process for the approval of SIP 
revisions.262 In addition, section 116 
explicitly prohibits a state from 
adopting or enforcing regulations for 
sources that are less stringent than what 
is required by the emission limitations 
in its SIP, i.e., the emission limitation 
previously approved by the EPA as 
meeting the requirements of the CAA 
applicable to that specific SIP provision. 
It is a fundamental tenet of the CAA that 
states cannot unilaterally change SIP 
provisions, including the emission 
limitations within SIP provisions, 
without the EPA’s approval of the 
change through the appropriate process. 
This core principle has been recognized 
by multiple courts.263 



b. Comments that director’s discretion 
provisions are an exercise of 
‘‘enforcement discretion.’’ 



Comment: Several state and industry 
commenters asserted that the EPA was 
wrong to interpret the CAA to preclude 
director’s discretion provisions, because 
such provisions are merely an exercise 
of a state’s traditional ‘‘enforcement 
discretion.’’ 



Response: The EPA disagrees that a 
director’s discretion provision in a SIP 
is a valid exercise of enforcement 
discretion. Normally, the concept of 
enforcement discretion is understood to 
mean that a regulator has discretion to 
determine whether a specific violation 
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264 1999 SSM Guidance at 3. 



of the law by a source warrants 
enforcement and to determine the 
nature of the remedy to seek for any 
such violation. The EPA of course 
agrees that states have enforcement 
discretion of this type and that the states 
may exercise such enforcement 
discretion as they see fit, as does the 
Agency itself. However, the EPA does 
not agree that air agencies may create 
SIP provisions that operate to eliminate 
the ability of the EPA or citizens to 
enforce the emission limitations of the 
SIP. The EPA stated clearly in the 1999 
SSM Guidance that it would not 
approve SIP provisions that ‘‘would 
enable a State director’s decision to bar 
EPA’s or citizens’ ability to enforce 
applicable requirements.’’ 264 The 
Agency explained at that time that such 
an approach is inconsistent with the 
requirements of the CAA applicable to 
the enforcement of SIPs. 



The commenters’ argument was that 
states may create SIP provisions through 
which they may unilaterally decide that 
the emissions from a source during an 
SSM event should be exempted, such 
that the emissions cannot be treated as 
a violation by anyone. A common 
formulation of such a provision 
provides only that the source needs to 
notify the state regulatory agency that an 
exceedance of the emission limitations 
occurred and to report that the 
emissions were the result of an SSM 
event. If those minimal steps occur, then 
such provisions commonly authorize 
state personnel to make an 
administrative decision that the 
emissions in question were not a 
‘‘violation’’ of the applicable emission 
limitation. It may be entirely 
appropriate for the state agency to elect 
not to bring an enforcement action 
based on the facts and circumstances of 
a given SSM event, as a legitimate 
exercise of its own enforcement 
discretion. However, by creating a SIP 
provision that in effect authorizes the 
state agency to alter or suspend the 
otherwise applicable SIP emission 
limitations unilaterally through the 
granting of exemptions, the state agency 
would functionally be revising the SIP 
with respect to the emission limitations 
on the source. This revision of the 
applicable emission limitation would 
have occurred without satisfying the 
requirements of the CAA for a SIP 
revision. As a result of this ad hoc 
revision of the SIP emission limitation, 
the EPA and other parties would be 
denied the ability to exercise their own 
enforcement discretion. This is contrary 
to the fundamental enforcement 
structure of the CAA, as provided in 



section 113 and section 304, through 
which the EPA and other parties are 
authorized to bring enforcement actions 
for violations of SIP emission 
limitations. The state’s decision not to 
exercise its own enforcement discretion 
cannot be a basis on which to eliminate 
the legal rights of the EPA and other 
parties to seek to enforce. 



The commenters also suggested that 
the director’s discretion provisions 
authorizing exemptions for SSM events 
are nonsegregable parts of the emission 
limitations, i.e., that states have 
established the numerical limitations at 
overly stringent levels specifically in 
reliance on the existence of exemptions 
for any emissions during SSM events. 
Although commenters did not provide 
facts to support the claims that states set 
more stringent emission limitations in 
reliance on SSM exemptions, in general 
or with respect to any specific emission 
limitation, the EPA acknowledges that 
this could possibly have been the case 
in some instances. Even if a state had 
taken this approach, however, it does 
not follow that SIP provisions 
containing exemptions for SSM events 
are legally permissible. Emission 
limitations in SIPs must be continuous. 
When a state takes action in response to 
this SIP call to eliminate the director’s 
discretion provisions or otherwise to 
revise them, the state may elect to 
overhaul the emission limitation 
entirely in order to address this concern. 
So long as the resulting revised SIP 
emission limitation is continuous and 
meets the requirements of sections 
110(k)(3), 110(l) and 193 and any other 
sections that are germane to the type of 
SIP provision at issue, the state has 
discretion to revise the provision as it 
determines best. 



c. Comments that the EPA’s having 
previously approved a SIP provision 
that authorizes the granting of variances 
or exemptions for SSM events through 
the exercise of director’s discretion 
renders the provision consistent with 
CAA requirements. 



Comment: Several state and industry 
commenters argued that the EPA’s past 
approval of a SIP provision with a 
director’s discretion feature 
automatically means that the exercise of 
that authority (whether to revise the 
applicable SIP emission limitations 
unilaterally or to grant ad hoc 
exemptions from SIP emission 
limitations) is valid under the CAA. One 
commenter asserted that because the 
EPA has previously approved such a 
provision, ‘‘that discretion is itself part 
of the SIP, and the exercise of discretion 
in no way modifies SIP requirements.’’ 
Another commenter argued that 
director’s discretion provisions in SIPs 



are per se valid because ‘‘[a]ll of the SIP 
provisions went through a public 
procedure at the time of their initial SIP 
approval.’’ 



Response: First, the EPA disagrees 
with the theory that a SIP provision that 
includes director’s discretion authority 
for state personnel to modify or grant 
exemptions from SIP emission 
limitations unilaterally is valid merely 
by virtue of the fact that the Agency 
previously approved it. By definition, 
when the EPA makes a finding of 
substantial inadequacy and issues a SIP 
call, that signifies that the Agency 
previously approved a SIP provision 
that does not meet CAA requirements, 
whether that deficiency existed at the 
time of the original approval or arose 
later. The EPA has explicit authority 
under section 110(k)(5) to require that a 
state eliminate or revise a SIP provision 
that the Agency previously approved, 
whenever the EPA finds an existing SIP 
provision to be substantially inadequate 
to meet CAA requirements. The fact that 
the EPA previously approved it does not 
mean that a deficient provision may 
remain in the SIP forever once the 
Agency determines that it is deficient. 



Second, the EPA disagrees that the 
fact that a SIP provision underwent 
public process at the time of its original 
creation by the state, or at the time of 
its approval by EPA as part of the SIP, 
means per se that the provision is 
consistent with CAA requirements. If an 
existing SIP provision is deficient 
because it in effect allows a state to 
revise existing SIP emission limitations 
without meeting the many explicit 
statutory requirements for a SIP 
revision, the fact that the revision that 
created the impermissible provision 
itself met the proper procedural 
requirements for a SIP revision is 
irrelevant. Even perfect compliance 
with the procedural requirements for a 
SIP revision at the time of its 
development by the state or its approval 
by the EPA does not override a 
substantive deficiency in the provision, 
nor does it preclude the later issuance 
of a SIP call to correct a substantive 
deficiency. 



Third, the EPA disagrees with the 
circular logic that because a deficient 
provision with director’s discretion 
currently exists in a SIP, it means that 
exercise of the director’s discretion to 
grant variances or outright exemptions 
to sources for emissions during SSM 
events is therefore consistent with CAA 
requirements for SIPs. An unbounded 
director’s discretion provision that 
authorizes an air agency to alter or 
eliminate the otherwise applicable SIP 
emission limitation functionally allows 
the state to revise the SIP emission 
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265 690 F.3d 670 (5th Cir. 2012). 
266 Luminant Generation Co. v. EPA, 675 F.3d 917 



(5th Cir. 2012). Throughout this document, the EPA 
refers to this as the Luminant director’s discretion 
case, to distinguish it from another Luminant case 
cited in this document, Luminant Generation v. 
EPA, 714 F.3d 841 (5th Cir. 2013). 



267 The EPA notes that the court in the Luminant 
director’s discretion case focused on the fact that 
the director’s discretion provision included the 
discretion to require more of sources, if there ‘‘are 
health effects concerns or the potential to exceed 
the [NAAQS],’’ and the court expressed that it did 
not understand why that requirement was not alone 
adequate to allay the Agency’s concerns. Luminant 
Generation Co. v. EPA, 675 F.3d 917, 929 n.11. The 
EPA’s primary concern, although not clearly 
articulated in the rulemaking record, was that at the 
time of acting on the SIP submission, there was no 
way for the Agency to know in advance what the 
state would require of any source in the first 
instance, let alone what additional things the state 
might require in situations where it unilaterally 
decided that more might be necessary in any given 
permit. 



268 See ‘‘Approval and Promulgation of 
Implementation Plans; Texas; Revisions to the New 
Source Review (NSR) State Implementation Plan 
(SIP); Prevention of Significant Deterioration (PSD), 



Nonattainment NSR (NNSR) for the 1997 8-Hour 
Ozone Standard, NSR Reform, and a Standard 
Permit; Proposed rule,’’ 74 FR 48467 at 48476 
(September 23, 2009). 



269 The term ‘‘replicable’’ was taken from EPA 
guidance concerning SIP provisions for attainment 
plans. As a ‘‘fundamental principle’’ for SIP 
provisions and permits, the EPA explained that the 
requirements imposed upon sources should be 
‘‘replicable’’; i.e., if they contain ‘‘procedures for 
changing the rule, interpreting the rule, or 
determining compliance with the rule, the 
procedures are sufficiently specific and 
nonsubjective so that two independent entities 
applying the same procedures would obtain the 
same result.’’ See General Preamble, 57 FR 13498 
at 13568 (April 16, 1992). The EPA’s intent in using 
this term, although not clearly expressed in the 
rulemaking record, has been to indicate that a 
properly constructed SIP provision with an 
appropriate degree of discretion and flexibility 
would contain sufficient specifications and limits 
on the exercise of that discretion such that the 
Agency could adequately evaluate the provision at 
the time of its submission. Absent sufficient limits 
on the discretion, the EPA could not properly 
evaluate how exercise of the discretion could affect 
compliance with CAA requirements. 



270 675 F.3d 917, 924 (5th Cir. 2012). 



limitation without meeting the 
requirements for a SIP revision. In 
particular, when such provisions 
authorize state personnel to grant 
outright exemptions from the SIP 
emission limitations, this is tantamount 
to a revision of the SIP emission 
limitation without complying with the 
procedural and substantive 
requirements of the CAA applicable to 
SIP revisions, including section 110(l), 
section 193 and any other substantive 
requirements applicable to the 
particular SIP emission limitation in 
question. 



d. Comments that director’s discretion 
provisions in SIPs are not prohibited by 
the CAA, based on recent judicial 
decisions. 



Comment: A number of state and 
industry commenters argued that 
nothing in the CAA explicitly prohibits 
states from having SIP provisions that 
include director’s discretion 
authorization for state personnel to 
modify or eliminate existing SIP 
provisions unilaterally, with or without 
any process or within any limiting 
parameters. In support of this 
proposition, the commenters cited 
recent decisions of the Fifth Circuit in 
two cases concerning the EPA’s 
disapproval of SIP submissions from the 
state of Texas. Commenters argued that 
the EPA’s interpretation of the CAA to 
prohibit director’s discretion provisions 
in SIPs is incorrect in light of the 
decision of the court in Texas v. EPA.265 
According to commenters, the court’s 
decision establishes that no provision of 
the CAA bars such provisions. To 
support this contention, one commenter 
quoted the court’s decision extensively, 
highlighting the statement, ‘‘. . . the 
EPA has invoked the term ‘director 
discretion’ as if that term were an 
independent and authoritative standard, 
and has not linked the term to the 
language of the CAA.’’ Similarly, the 
commenters cited another decision of 
that court in the Luminant director’s 
discretion case.266 From that decision, 
commenters quoted the court’s 
statement that the ‘‘EPA had no legal 
basis to demand ‘replicable’ limitations 
on the Director’s discretion’’ and the 
succeeding sentence, ‘‘[n]ot once in its 
proposed or final disapproval, or in its 
argument before this court, has the EPA 
pointed to any applicable provision of 
the Act or its regulations that includes 
a ‘replicability’ standard.’’ These 



commenters did not, however, address 
the specific statutory provisions 
identified by the EPA in the February 
2013 proposal and the explanation that 
the Agency provided with respect to 
this issue. 



Response: The EPA disagrees that 
either decision cited by commenters 
stands for the definitive proposition 
they assert, i.e., that director’s discretion 
provisions in SIPs are not precluded by 
the CAA. In Luminant Generation Co. v. 
EPA (the Luminant director’s discretion 
case), the court evaluated the EPA’s 
disapproval of a SIP submission from 
the state of Texas that created SIP 
provisions to implement minor source 
permitting requirements. The EPA 
disapproved the SIP submission for 
several reasons, one of which was based 
on the director’s discretion provision 
prohibiting use of the standard permit 
for a pollution control project that the 
director determines raises health 
concerns or threatens the NAAQS. The 
EPA was concerned that this provision 
gave the director of the state agency 
discretion to make case-by-case 
decisions about what the specific permit 
terms would be for each source, without 
sufficient parameters or limitations on 
the exercise of that authority. Thus, the 
EPA reasoned that without any 
boundaries on the exercise of this 
authority for director’s discretion, it 
would be impossible for the Agency to 
know in advance (i.e., at the time of 
acting on the SIP submission) whether 
the state agency would only use that 
discretion in a way that would result in 
permits with terms consistent with 
meeting CAA requirements.267 As the 
EPA explained in the rulemaking at 
issue in the Luminant director’s 
discretion case, ‘‘[t]here are no 
replicable conditions in the PCP 
Standard Permit that specify how the 
[TCEQ] Director’s discretion is to be 
implemented’’ for the individual case- 
by-case determinations.268 In other 



words, the EPA was being asked to 
approve a SIP provision without 
knowing how the SIP provision would 
actually be implemented and thus 
without knowing whether the results 
would be consistent with applicable 
CAA requirements. 



As the commenters stated, the court 
in the Luminant director’s discretion 
case vacated the EPA’s disapproval of 
the SIP submission for several reasons, 
including the rejection of the Agency’s 
argument that it could not approve the 
SIP submission due to the director’s 
discretion feature of the SIP provisions 
and the resulting lack of 
‘‘replicability.’’ 269 The court found that 
the EPA ‘‘failed to identify a single 
provision of the Act that Texas’s 
program violated, let alone explain its 
reasons for reaching its conclusion.’’ 270 
With respect to the director’s discretion 
issue, phrased in terms of 
‘‘replicability,’’ the court found that 
‘‘[n]ot once in its proposed or final 
disapproval, or in its argument before 
this court, has the EPA pointed to any 
applicable provision of the Act or its 
regulations that include a ‘replicability’ 
standard.’’ 



The EPA believes that the court’s 
decision in the Luminant director’s 
discretion case is distinguishable on 
several important grounds. Most 
importantly, the court rejected the 
EPA’s disapproval of the SIP submission 
because the Agency had not provided an 
adequate explanation of why the 
director’s discretion provision at issue 
was inconsistent with the requirements 
of the CAA for SIP provisions. The court 
emphasized the absence of any 
explanation in the administrative record 
for the proposed or final actions that 
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271 Luminant Generation Co. v. EPA, 675 F.3d 
917, 929 n.11 (‘‘The provision at issues states: ‘‘This 
standard permit must not be used [if] the executive 
director determines there are health effects 
concerns or the potential to exceed a [NAAQS] . . . 
until those concerns are addressed to the 
satisfaction of the executive director.’’). 



272 Id., 690 F.3d 670, 680. 
273 Id., 690 F.3d 670, 682. 
274 Id., 690 F.3d 670, 681. 
275 Id. 
276 Id., 690 F.3d 670, 682. 



277 Id., 690 F.3d 670, 682. 
278 Id., 690 F.3d 670, 681. 



explained which specific provisions of 
the CAA preclude such a provision and 
why. In the February 2013 proposal and 
in this document, the EPA has 
identified and explained the specific 
CAA provisions that operate to preclude 
unbounded director’s discretion 
provisions in SIPs. 



Second, the court in the Luminant 
director’s discretion case based its 
decision in part on the view that the 
specific director’s discretion provision 
at issue in that case would always result 
in more stringent regulation of affected 
sources and always entail exercise of the 
discretion in a way that would protect 
the NAAQS.271 Although its view was 
not articulated clearly in the record, the 
EPA did not agree with that assessment 
because it was not possible to evaluate 
in advance how the director’s discretion 
authority would in fact be exercised. By 
contrast, the SIP provisions at issue in 
this action are not structured in such a 
way as to allow the exercise of 
discretion only to make the emission 
limitations more stringent. To the 
contrary, the director’s discretion 
provisions at issue in this action 
authorize the state agencies to excuse 
sources from compliance with the 
otherwise applicable SIP emission 
limitation during SSM events. Were the 
sources seeking these discretionary 
exemptions meeting the applicable SIP 
emission limitations, they would not 
need an exemption. It logically follows 
that sources are seeking these 
exemptions because their emissions 
during such events are higher than the 
otherwise applicable emission 
limitation allows. Unlike the specific 
director’s discretion provision at issue 
in the Luminant director’s discretion 
case, which the court said ‘‘can only 
serve to protect the NAAQS,’’ the 
exercise of the director’s discretion 
authority in the SIP provisions at issue 
in this action can operate to make the 
emission limitations less stringent and 
can thereby undermine attainment and 
maintenance of the NAAQS, protection 
of PSD increments, improvement of 
visibility and achievement of other CAA 
objectives. 



In the Texas decision, the court 
evaluated the EPA’s disapproval of 
another SIP submission from the state of 
Texas that pertained to requirements for 
the permitting program for minor 
sources. The EPA had disapproved the 
submission for several different reasons, 



including that the Agency believed the 
specific provisions at issue provided the 
state agency with too much director’s 
discretion authority to decide what, if 
any, monitoring, recordkeeping and 
reporting requirements should be 
imposed on any individual affected 
source in its permit. The EPA concluded 
that if at the time it was evaluating the 
SIP provision for approval it could not 
reasonably anticipate how the state 
agency would exercise the discretion 
authorized in the provision, this made 
the submission unapprovable ‘‘for being 
too vague and not replicable.’’ 272 The 
Texas court disagreed. The court 
concluded that the ‘‘degree of discretion 
conferred on the TCEQ director cannot 
sustain the EPA’s rejection of the MRR 
requirements’’ and that the EPA insisted 
on ‘‘some undefined limit on a 
director’s discretion . . . based on a 
standard that the CAA does not 
empower the EPA to enforce.’’ 273 



The EPA believes that the decision of 
the court in Texas v. EPA is also 
distinguishable with respect to the issue 
of whether director’s discretion 
provisions are consistent with CAA 
requirements. First, the Texas court 
based its decision primarily on the 
conclusion that the EPA had failed to 
identify and explain the provisions of 
the CAA that (i) preclude approval of 
SIP provisions that include unbounded 
director’s discretion or (ii) impose a 
requirement for ‘‘replicability’’ in the 
exercise of director’s discretion. The 
Texas court emphasized that although 
the EPA disapproved the SIP 
submission for failure to meet CAA 
requirements, the court found that the 
EPA ‘‘is yet to explain why.’’ 274 The 
court further reasoned that ‘‘the EPA has 
invoked the term ‘director discretion’ as 
if that term were an independent and 
authoritative standard, and has not 
linked the term to language of the 
CAA.’’ 275 Later in the opinion the court 
explicitly emphasized that because it 
was reviewing the EPA’s 
decisionmaking process in the 
disapproval action, the court could not 
consider any basis for the disapproval 
that was not articulated by the EPA in 
the rulemaking record.276 The EPA is 
explaining its interpretation of the 
relevant CAA provisions in this action. 



Second, the Texas court also asserted 
its own conclusion that there is nothing 
in the CAA that pertains to director’s 
discretion in SIP provisions or to any 



limitations on the exercise of such 
discretion. As the court stated it: 



There is, in fact, no independent and 
authoritative standard in the CAA or its 
implementing regulations requiring that a 
state director’s discretion be cabined in the 
way that the EPA suggests. Therefore, the 
EPA’s insistence on some undefined limit on 
a director’s discretion is . . . based on a 
standard that the CAA does not empower the 
EPA to enforce. 



However, the court reached this 
conclusion based upon the 
administrative record before it and 
reiterated that it could not consider any 
basis for the disapproval not articulated 
by the EPA in the rulemaking record: 
‘‘We are reviewing an agency’s 
decisionmaking process, so the agency’s 
action must be upheld, if at all, on the 
basis articulated by the agency 
itself.’’ 277 Given the court’s conclusion 
that the EPA had failed to provide any 
explanation as to why the CAA 
precludes director’s discretion 
provisions in the challenged 
rulemaking, the EPA believes that the 
court did not have the opportunity to 
consider the Agency’s rationale that is 
provided in this action. In the February 
2013 proposal and in this document, the 
EPA is heeding the court’s 
admonishment to explain in the 
rulemaking record the statutory basis for 
the Agency’s interpretation of the CAA 
to prohibit director’s discretion 
provisions that are inadequately 
bounded. As explained in this action, 
SIP provisions that functionally 
authorize a state agency to amend 
existing SIP emission limitations 
applicable to a source unilaterally 
without a SIP revision are contrary to 
multiple specific provisions of the CAA 
that pertain to SIP revisions. 



Third, the Texas court emphasized 
that, notwithstanding the apparent 
flexibility that the director’s discretion 
provision provided to the state agency 
with respect to deciding on the level of 
monitoring, recordkeeping and 
reporting to be imposed on each source 
by permit, the state’s regulations 
explicitly prohibited relaxations of the 
level of control. The court gave weight 
to the explicit wording of the specific 
provision at issue in the case which 
provided that ‘‘[t]he existing level of 
control may not be lessened for any 
facility.’’ 278 The EPA does not agree 
that the specific requirements for 
monitoring, recordkeeping and 
reporting for a given source are 
unrelated to the level of control. In any 
event, the director’s discretion 
provisions of the type at issue in this 
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action are not limited to those that 
would not ‘‘lessen’’ the level of control. 
To the contrary, the provisions at issue 
in this SIP call action authorize state 
agency personnel to grant outright 
exemptions from otherwise applicable 
SIP emission limitations during SSM 
events. Thus, the EPA concludes that 
this portion of the reasoning of the 
Texas decision would not apply to the 
current action. 



Finally, the Texas court viewed the 
fact that the EPA had previously 
approved similar director’s discretion 
provisions in Texas and in Georgia as 
evidence that such provisions must be 
consistent with CAA requirements. The 
EPA acknowledges that it has, from time 
to time, approved SIP submissions that 
it should not have, whether through 
failure to recognize an issue, through a 
misunderstanding of the facts, through a 
mistaken interpretation of the law or as 
a result of other such circumstances. 
Congress itself clearly recognized that 
the EPA may occasionally take incorrect 
action on SIP submissions, whether 
incorrect at the time of the action or as 
a result of later events. Section 110(k)(5) 
and section 110(k)(6) both provide the 
EPA with explicit authority to address 
past approvals of SIP submissions that 
turn out to have been mistakes, whether 
at the time of the original approval or as 
a result of later developments. The fact 
that the EPA has explicit authority to 
issue a SIP call establishes that Congress 
anticipated that the Agency may at some 
point approve a SIP provision that it 
should not have approved because the 
provision is substantially inadequate to 
meet CAA requirements. The EPA does 
not agree, however, that its approval of 
a comparable SIP provision at some 
time in the past negates the Agency’s 
authority to disapprove a current SIP 
submission that fails to meet applicable 
procedural or substantive requirements. 
A challenger of the disapproval can 
always argue that the inconsistency 
between the prior approval and the later 
disapproval is evidence that the EPA is 
being arbitrary and capricious in its 
interpretation of the statute—but at 
bottom the correct question is whether 
the Agency is correctly interpreting the 
CAA in the disapproval action currently 
being challenged. The fact that the EPA 
may have approved another SIP 
submission with a comparable defect in 
the past does not override the 
requirements of the CAA. 



Significantly, the commenters 
apparently make the same mistake as 
the EPA did in the rulemakings at issue 
in the cited court decisions, by not 
adequately addressing the relevant 
statutory provisions that apply to SIP 
provisions in general and apply to 



revisions of existing EPA-approved SIP 
provisions in particular. The 
commenters failed to consider the core 
problem with unbounded director’s 
discretion provisions (i.e., that such 
provisions allow for unilateral revision, 
relaxation or exemption from SIP 
emission limitations, without adequate 
evaluation by the EPA and the public). 
As a result, the commenters do not 
address the proper application of CAA 
provisions that govern SIP revisions and 
the rationale for requiring that such SIP 
revisions be reviewed by the EPA in 
accordance with the explicit 
requirements of sections 110(k)(3), 
110(l) and 193 and the other 
requirements germane to the SIP 
provision at issue (e.g., RACT-level 
controls for sources located in 
nonattainment areas). Indeed, the 
commenters did not acknowledge the 
inherent problem with director’s 
discretion provisions, which is that 
such provisions have the potential to 
undermine SIP emission limitations 
dramatically through ad hoc exemptions 
for excess emissions during SSM events. 
By allowing for exemptions for 
emissions during SSM events, these 
provisions also remove the incentives 
for sources to be properly designed, 
maintained and operated so that they 
will comply continuously with SIP 
emission limitations during all modes of 
source operation. 



The EPA notes that the commenters 
did not acknowledge or address the 
specific explanation that the Agency 
provided in the February 2013 proposal, 
including the EPA’s identification of the 
specific statutory provisions applicable 
to the revision of SIP provisions. 
Because these commenters did not 
address the EPA’s explanation of the 
CAA provisions that it interprets to 
preclude director’s discretion provisions 
in SIPs, the commenters have not 
provided substantive comment 
concerning the EPA’s interpretation of 
the CAA on this issue. The commenters 
did not dispute the EPA’s interpretation 
of the CAA on this particular point on 
statutory grounds. Rather, the 
commenters argued based on their own 
policy preferences for an approach to 
director’s discretion provisions that 
would allow sources to receive ad hoc 
exemptions for excess emissions during 
SSM events without the need for 
imposition of an appropriate alternative 
SIP emission limitation, for adequate 
public process for development of such 
an alternative SIP emission limitation or 
for oversight by the EPA of any revision 
to the applicable SIP emission 
limitations as required by the CAA. 



e. Comments opposed to the EPA’s 
approach on the premise that there is no 



‘‘director’s discretion’’ concern if the 
SIP provision creates a permit program 
through which state officials grant 
sources variances or exemptions from 
otherwise applicable SIP provisions. 



Comment: State commenters argued 
that they have imposed sufficient 
boundaries on the exercise of director’s 
discretion provisions in their SIPs, by 
virtue of the fact that they grant sources 
variances or exemptions from SIP 
emission limitations through a 
permitting program. Commenters stated 
that their permitting program provides a 
more structured process and an 
opportunity for public input into the 
decisions concerning variances or 
exemptions. Moreover, they argued that 
state law does provide preconditions to 
the granting of variances or exemptions 
and thus these are not granted 
automatically. Based upon these 
procedural requirements, the 
commenters contended that their 
exercise of director’s discretion is not 
‘‘unbounded’’ as the EPA suggested in 
the February 2013 proposal. 



Response: The EPA acknowledges 
that a permitting program can provide a 
more structured and consistent process 
than may be provided in a SIP for 
granting variances and exemptions from 
SIP emission limitations and related 
requirements and may provide more 
opportunity for public participation in 
those decisions. However, to the extent 
that the end result of this permitting 
process is that a given source is given 
a less stringent emission limitation than 
the otherwise applicable SIP emission 
limitation or is given an outright 
exemption from the SIP emission 
limitation, this result still functionally 
constitutes a revision of the SIP 
emission limitation without meeting the 
statutory requirements for a SIP 
revision. The EPA is not authorized to 
approve a program that in essence 
allows a SIP revision without 
compliance with the applicable 
statutory requirements in sections 
110(k)(3), 110(l) and 193 and any other 
provision that is germane to the 
particular SIP emission limitation at 
issue. 



The EPA emphasizes that air agencies 
always retain the ability to regulate 
sources more stringently than required 
by the provisions in its SIP. Section 116 
explicitly provides, with certain limited 
exceptions, that states retain the 
authority to regulate emissions from 
sources. Unless preempted from 
controlling a particular source, nothing 
precludes states from regulating sources 
more stringently than otherwise 
required to meet CAA requirements, so 
long as they meet CAA requirements. 
However, if there is an applicable 
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279 See 1999 SSM Guidance at 3. 
280 See ‘‘Finding of Substantial Inadequacy of 



Implementation Plan; Call for Utah State 
Implementation Plan Revision,’’ 75 FR 70888 at 
70892–93 (November 19, 2010) (proposed SIP call, 
inter alia, to rectify an enforcement discretion 
provision that in fact appeared to bar enforcement 
by the EPA or citizens if the state decided not to 
enforce). 



281 See id. 



emission limitation in a SIP provision 
(or an EPA regulation promulgated 
pursuant to sections 111 or 112), section 
116 explicitly stipulates, ‘‘such State or 
political subdivision may not adopt or 
enforce any emission standard or 
emission limitation which is less 
stringent than the standard or limitation 
under such plan or limitation.’’ Thus, a 
state could elect to regulate a source 
more stringently than required by a 
specific SIP emission limitation (e.g., by 
imposing a more stringent numerical 
emission limitation on a particular 
source or by imposing additional 
recordkeeping, reporting and 
monitoring requirements in addition to 
those of the SIP provision), but the state 
cannot weaken or eliminate the SIP 
emission limitation (e.g., by granting 
exemptions from applicable SIP 
emission limitations for emissions 
during SSM events). If a state elects to 
alter an emission limitation in a SIP 
provision, the state must do so in 
accordance with the statutory 
provisions applicable to SIP revisions. 



Finally, the EPA notes, if a state elects 
to use a permitting process as a source- 
by-source means of imposing more 
stringent emission limitations or 
additional requirements on sources, 
doing so can be an acceptable approach. 
So long as the underlying SIP provisions 
are adequate to provide the requisite 
level of control or requirements to 
assure enforceability, a state is free to 
use a permitting program to impose 
additional requirements above and 
beyond those provided in the SIP. 



D. Enforcement Discretion Provisions 
Pertaining to SSM Events 



1. What the EPA Proposed 
In the February 2013 proposal, the 



EPA explained in detail that it believes 
that the CAA allows states to adopt SIP 
provisions that impose reasonable limits 
upon the exercise of enforcement 
discretion by air agency personnel, so 
long as those provisions do not apply to 
the EPA or other parties. The EPA 
believes that its interpretation of the 
CAA with respect to enforcement 
discretion provisions applicable to 
emissions during SSM events has been 
clear in the SSM Policy. In the 1982 
SSM Guidance and the 1983 SSM 
Guidance, the EPA indicated that states 
could elect to adopt SIP provisions that 
include criteria that apply to the 
exercise of enforcement discretion by 
state personnel. In the 1999 SSM 
Guidance, the EPA emphasized that it 
would not approve such provisions if 
they would operate to impose the state’s 
enforcement discretion decisions upon 
the EPA or other parties because this 



would be inconsistent with 
requirements of title I of the CAA.279 
The EPA acknowledged, however, that 
both the states and the Agency have 
failed to adhere to the CAA with respect 
to this issue in the past, and thus the 
need for this SIP call action to correct 
the existing deficiencies in SIPs. 



2. What Is Being Finalized in This 
Action 



In order to be clear about this 
important point on a going-forward 
basis, the EPA is reiterating that SIP 
provisions cannot contain enforcement 
discretion provisions that would bar 
enforcement by the EPA or citizens for 
any violation of SIP requirements if the 
state elects not to enforce. 



The EPA has previously issued a SIP 
call to a state specifically for purposes 
of clarifying an existing SIP provision to 
assure that regulated entities, regulators 
and courts will not misunderstand the 
correct interpretation of the 
provision.280 As the EPA stated in that 
action: 
. . . SIP provisions that give exclusive 
authority to a state to determine whether an 
enforcement action can be pursued for an 
exceedance of an emission limit are 
inconsistent with the CAA’s regulatory 
scheme. EPA and citizens, and any court in 
which they seek to file an enforcement claim, 
must retain the authority to independently 
evaluate whether a source’s exceedance of an 
emission limit warrants enforcement 
action.281 



The EPA has explained in previous 
iterations of its SSM Policy that a 
fundamental principle of the CAA with 
respect to SIP provisions is that the 
provisions must be enforceable not only 
by the state but also by the EPA and 
others pursuant to the citizen suit 
authority of section 304. Accordingly, 
the EPA has long stated that SIP 
provisions cannot be structured such 
that a decision by the state not to 
enforce may bar enforcement by the 
EPA or other parties. 



3. Response to Comments 
The EPA received a small number of 



comments concerning the issue of 
ambiguous enforcement discretion 
provisions in SIPs. For clarity and ease 
of discussion, the EPA is responding to 
these comments, grouped by issue, in 
this section of this document. 



a. Comments that supported the 
clarification of ambiguous enforcement 
discretion provisions in general but 
opposed the EPA’s views with respect to 
specific SIP provisions. 



Comment: Environmental group 
commenters disagreed with the EPA’s 
proposed denial of the Petition with 
respect to specific enforcement 
discretion provisions in the SIPs of 
several states. The commenters 
contended that the SIP provisions are 
too ambiguous for courts to recognize 
that the exercise of enforcement 
discretion by state personnel did not 
preclude enforcement by the EPA or 
others. 



Response: The EPA disagrees with 
these comments. In the February 2013 
proposal, the EPA explained how it 
reads the specific enforcement 
discretion provisions in the SIPs of each 
of these states. The EPA explained its 
evaluation of these provisions in detail. 
In comments submitted on the February 
2013 proposal, the states in question 
agreed with the EPA’s reading of the 
provisions. Each state agreed that these 
provisions only applied to air agency 
personnel and not to the EPA or any 
other party. Thus, the EPA believes that 
there should be no dispute about the 
proper interpretation of these SIP 
provisions in any potential future 
enforcement action. 



b. Comments that opposed the EPA’s 
issuing SIP calls to obtain state agency 
clarification of ambiguous enforcement 
discretion provisions in SIPs. 



Comment: One commenter asserted 
that requiring states to correct an 
ambiguous ‘‘enforcement discretion’’ 
provision in its SIP in order to eliminate 
‘‘perceived ambiguity’’ is a ‘‘waste of 
resources.’’ Although agreeing that a 
state’s exercise of enforcement 
discretion cannot affect enforcement by 
the EPA or other parties under the 
citizen suit provision, the commenter 
believed that the existence of ambiguous 
provisions that could be misconstrued 
by a court to bar enforcement by the 
EPA or others if the state elects not to 
enforce is not a significant concern. 



Response: The EPA agrees with the 
commenter that a state’s legitimate 
exercise of enforcement discretion not 
to enforce in the event of violations of 
SIP provisions should have no bearing 
whatsoever on whether the EPA or 
others may seek to enforce for the same 
violations. However, the Agency 
disagrees with the commenter 
concerning whether some SIP 
provisions need to be clarified in order 
to assure that this principle is adhered 
to in practice in enforcement actions. 
For example, if on the face of an 
approved SIP provision the state 
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282 See ‘‘Finding of Substantial Inadequacy of 
Implementation Plan; Call for Utah State 
Implementation Plan Revision; Proposed rule,’’ 76 
FR 21639 (April 18, 2011). 



283 See 40 CFR 70.1–70.12; 40 CFR 71.1–71.27. 
284 See 40 CFR 70.6(g); 40 CFR 71.6(g). The EPA 



also notes that states are not required to adopt the 
‘‘emergency provision’’ contained in 40 CFR 70.6(g) 
into their state operating permit programs, and 
many states have chosen not to do so. See, e.g., 
‘‘Clean Air Act Full Approval of Partial Operating 
Permit Program; Allegheny County; Pennsylvania; 
Direct final rule,’’ 66 FR 55112 at 55113 (November 
1, 2001). 



285 See 40 CFR 70.6(g)(1); 40 CFR 71.6(g)(1). 
286 40 CFR 70.6(g)(3); 40 CFR 71.6(g)(3). 
287 See February 2013 proposal, 78 FR 12459 at 



12481–82. 288 See SNPR, 79 FR 55919 at 55929–30. 



appears to have the unilateral authority 
to decide that a specific event is not a 
‘‘violation’’ or if it otherwise appears 
that if the state elects not to pursue 
enforcement for such violation then no 
other party may do so, then that SIP 
provision fails to meet fundamental 
legal requirements for enforcement 
under the CAA. If the SIP provision 
appears to provide that the decision of 
the state not to enforce for an 
exceedance of the SIP emission limit 
bars the EPA or others from bringing an 
enforcement action, then that is an 
impermissible imposition of the state’s 
enforcement discretion decisions on 
other parties. The EPA has previously 
issued a SIP call to resolve just such an 
ambiguity, and its authority to do so has 
been upheld.282 Given that the 
commenter agrees with the underlying 
principle that a state’s exercise of 
enforcement discretion should have no 
bearing on the exercise of enforcement 
authority of the EPA or citizens, the 
Agency presumes that the commenter 
would not in fact oppose a SIP revision 
to clarify that point. Moreover, the 
commenter would not be harmed by 
such a SIP revision and would have no 
basis upon which to challenge it. As the 
clarification of the ambiguous SIP 
provision should be in the interest of all 
involved, including the regulated 
entities, the regulators and the public, 
the EPA does not believe that resources 
used to eliminate such ambiguities 
would be wasted. 



E. Affirmative Defense Provisions in 
SIPs During Any Period of Operation 



As explained in detail in the SNPR, 
the EPA believes that the CAA prohibits 
affirmative defense provisions in SIPs. 
The EPA acknowledges that since the 
1999 SSM Guidance, the Agency had 
interpreted the CAA to allow narrowly 
tailored affirmative defense provisions. 
However, the EPA’s interpretation of the 
statute was based on arguments that 
have since been rejected by the DC 
Circuit in the NRDC v. EPA decision. 
The EPA received a substantial number 
of comments, both supportive and 
adverse, concerning the issue of 
affirmative defense provisions in SIPs. 
These comments and the EPA’s 
responses to them are discussed in 
section IV.D of this document. 



F. Relationship Between SIP Provisions 
and Title V Regulations 



As the EPA explained in the February 
2013 proposal, the SIP provisions 



identified in the Petition highlighted an 
area of potential ambiguity or conflict 
between the SSM Policy applicable to 
SIP provisions and the EPA’s 
regulations applicable to CAA title V 
operating permit provisions. The EPA 
has promulgated regulations in 40 CFR 
part 70 applicable to state operating 
permit programs and in 40 CFR part 71 
applicable to federal operating permit 
programs.283 Under each set of 
regulations, the EPA has provided that 
permits may contain, at the permitting 
authority’s discretion, an ‘‘emergency 
provision.’’ 284 



The regulatory parameters applicable 
to such emergency provisions in 
operating permits are the same for state 
operating permit program regulations 
and the federal operating permit 
program regulations. The definition of 
emergency is identical in the regulations 
for each program.285 



Thus, if there is an emergency event 
meeting the regulatory definition, then 
the EPA’s regulations for operating 
permit programs provide for an 
‘‘affirmative defense’’ to enforcement for 
noncompliance with technology-based 
standards during the emergency event, 
provided the source can demonstrate 
through specified forms of evidence that 
the event and the permittee’s actions 
during and after the event met a number 
of specific requirements.286 



The Petitioner did not directly request 
that the EPA evaluate the existing 
regulatory provisions applicable to 
operating permits in 40 CFR part 70 and 
40 CFR part 71, and the EPA is not 
revising those provisions in this action. 
In its February 2013 proposal, the EPA 
explained that while it was proposing to 
allow narrowly drawn affirmative 
defense provisions for malfunctions in 
SIPs, SIP provisions that were modeled 
after the regulations in 40 CFR part 70 
and 40 CFR part 71 were still in conflict 
with the EPA’s interpretation of the 
CAA for SIP provisions and thus could 
not be allowed.287 However, as 
explained in the SNPR, the reasoning in 
the subsequent NRDC v. EPA court 
decision is that even narrowly defined 
affirmative defense provisions in SIPs 
are no longer consistent with the 



CAA.288 Accordingly, regardless of 
whether affirmative defense provisions 
in SIPs were defined more narrowly 
than were the provisions applicable to 
operating permits under 40 CFR part 70 
and 40 CFR part 71, they cannot be 
included in SIPs. For these reasons, the 
EPA has evaluated the specific SIP 
provisions identified in the Petition and 
is taking final action to find substantial 
inadequacy and to issue a SIP call for 
those SIP provisions that include 
features that are inappropriate for SIPs, 
regardless of whether those provisions 
contain terms found in other 
regulations. 



Additionally, we are not taking action 
in this rulemaking to alter the 
emergency provisions found in 40 CFR 
part 70 and 40 CFR part 71. Those 
regulations, which are applicable to title 
V operating permits, may only be 
changed through appropriate 
rulemaking to revise parts 70 and 71. 
Further, any existing permits that 
contain such emergency provisions may 
only be changed through established 
permitting procedures. The EPA is 
considering whether to make changes to 
40 CFR part 70 and 40 CFR part 71, and 
if so, how best to make those changes. 
In any such action, EPA would also 
intend to address the timing of any 
changes to existing title V operating 
permits. Until that time, as part of 
normal permitting process, the EPA 
encourages permitting authorities to 
consider the discretionary nature of the 
emergency provisions when 
determining whether to continue to 
include permit terms modeled on those 
provisions in operating permits that the 
permitting authorities are issuing in the 
first instance or renewing. 



G. Intended Effect of the EPA’s Action 
on the Petition 



As in the 2001 SSM Guidance, the 
EPA is endeavoring to be particularly 
clear about the intended effect of its 
final action on the Petition, of its 
clarifications and revisions to the SSM 
Policy and of its application of the 
updated SSM Policy to the specific 
existing SIP provisions discussed in 
section IX of this document. 



First, the EPA only intends its actions 
on the larger policy or legal issues 
raised by the Petitioner to inform the 
public of the EPA’s current views on the 
requirements of the CAA with respect to 
SIP provisions related to SSM events. 
Thus, for example, the EPA’s proposed 
grant of the Petitioner’s request that the 
EPA interpret the CAA to disallow all 
affirmative defense provisions is 
intended to convey that the EPA has 
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289 The EPA also has other discretionary authority 
to address incorrect SIP provisions, such as the 
authority in CAA section 110(k)(6) for the EPA to 
correct errors in prior SIP approvals. The authority 
in CAA section 110(k)(5) and CAA section 110(k)(6) 
can sometimes overlap and offer alternative 
mechanisms to address problematic SIP provisions. 
In this instance, the EPA believes that the 
mechanism provided by CAA section 110(k)(5) is 
the better approach, because using the mechanism 
of the CAA section 110(k)(6) error correction would 



eliminate the affected emission limitations from the 
SIP potentially leaving no emission limitation in 
place, whereas the mechanism of the CAA section 
110(k)(5) SIP call will keep the provisions in place 
during the pendency of the state’s revision of the 
SIP and the EPA’s action on that revision. In the 
case of provisions that include impermissible 
automatic exemptions or discretionary exemptions, 
the EPA believes that retention of the existing SIP 
provision is preferable to the absence of the 
provision in the interim. 



290 See, e.g., Michigan v. EPA, 213 F.3d 663 (D.C. 
Cir. 2000) (upholding the ‘‘NOX SIP Call’’ to states 
requiring revisions to previously approved SIPs 
with respect to ozone transport and section 
110(a)(2)(D)(i)(I)); ‘‘Action to Ensure Authority To 
Issue Permits Under the Prevention of Significant 
Deterioration Program to Sources of Greenhouse 
Gas Emissions: Finding of Substantial Inadequacy 
and SIP Call; Final rule,’’ 75 FR 77698 (December 
13, 2010) (the EPA issued a SIP call to 13 states 
because the endangerment finding for GHGs meant 
that these previously approved SIPs were 
substantially inadequate because they did not 
provide for the regulation of GHGs in the PSD 
permitting programs of these states as required by 
CAA section 110(a)(2)(C) and section 110(a)(2)(J)); 
‘‘Finding of Substantial Inadequacy of 
Implementation Plan; Call for Utah State 
Implementation Plan Revision,’’ 74 FR 21639 (April 
18, 2011) (the EPA issued a SIP call to rectify SIP 
provisions dating back to 1980). 



changed its views about such provisions 
and that its prior views expressed in the 
1999 SSM Guidance and related 
rulemakings on SIP submissions were 
incorrect. In this fashion, the EPA’s 
action on the Petition provides updated 
guidance relevant to future SIP actions. 



Second, the EPA only intends its 
actions on the specific existing SIP 
provisions identified in the Petition to 
be applicable to those provisions. The 
EPA does not intend its action on those 
specific provisions to alter the current 
status of any other existing SIP 
provisions relating to SSM events. The 
EPA must take later rulemaking actions, 
if necessary, in order to evaluate any 
comparable deficiencies in other 
existing SIP provisions that may be 
inconsistent with the requirements of 
the CAA. Again, however, the EPA’s 
actions on the Petition provide updated 
guidance on the types of SIP provisions 
that it believes would be consistent with 
CAA requirements in future rulemaking 
actions. 



Third, the EPA does not intend its 
action on the Petition to affect 
immediately any existing permit terms 
or conditions regarding excess 
emissions during SSM events that 
reflect previously approved SIP 
provisions. The EPA’s finding of 
substantial inadequacy and a SIP call for 
a given state provides the state time to 
revise its SIP in response to the SIP call 
through the necessary state and federal 
administrative process. Thereafter, any 
needed revisions to existing permits 
will be accomplished in the ordinary 
course as the state issues new permits 
or reviews and revises existing permits. 
The EPA does not intend the issuance 
of a SIP call to have automatic impacts 
on the terms of any existing permit. 



Fourth, the EPA does not intend its 
action on the Petition to alter the 
emergency defense provisions at 40 CFR 
70.6(g) and 40 CFR 71.6(g), i.e., the title 
V regulations pertaining to ‘‘emergency 
provisions’’ permissible in title V 
operating permits. The EPA’s 
regulations applicable to title V 
operating permits may only be changed 
through appropriate rulemaking 
procedures and existing permit terms 
may only be changed through 
established permitting processes. 



Fifth, the EPA does not intend its 
interpretations of the requirements of 
the CAA in this action on the Petition 
to be legally dispositive with respect to 
any particular current enforcement 
proceedings in which a violation of SIP 
emission limitations is alleged to have 
occurred. The EPA handles enforcement 
matters by assessing each situation, on 
a case-by-case basis, to determine the 
appropriate response and resolution. 



For purposes of alleged violations of SIP 
provisions, however, the terms of the 
applicable SIP provision will continue 
to govern until that provision is revised 
following the appropriate process for 
SIP revisions, as required by the CAA. 



Finally, the EPA does intend this final 
action, developed through notice and 
comment, to be the statement of its most 
current SSM Policy, reflecting the EPA’s 
interpretation of CAA requirements 
applicable to SIP provisions related to 
excess emissions during SSM events. In 
this regard, the EPA is adding to and 
clarifying its prior statements in the 
1999 SSM Guidance and making the 
specific changes to that guidance as 
discussed in this action. Thus, this final 
notice for this action will constitute the 
EPA’s SSM Policy on a going-forward 
basis. 



VIII. Legal Authority, Process and 
Timing for SIP Calls 



A. SIP Call Authority Under Section 
110(k)(5) 



1. General Statutory Authority 
The CAA provides a mechanism for 



the correction of flawed SIPs, under 
CAA section 110(k)(5), which provides 
that ‘‘[w]henever the Administrator 
finds that the applicable 
implementation plan for any area is 
substantially inadequate to attain or 
maintain the relevant national ambient 
air quality standards, to mitigate 
adequately the interstate pollutant 
transport described in section [176A] of 
this title or section [184] of this title, or 
to otherwise comply with any 
requirement of [the Act], the 
Administrator shall require the State to 
revise the plan as necessary to correct 
such inadequacies. The Administrator 
shall notify the State of the inadequacies 
and may establish reasonable deadlines 
(not to exceed 18 months after the date 
of such notice) for the submission of 
such plan revisions.’’ 



By its explicit terms, this provision 
authorizes the EPA to find that a state’s 
existing SIP is ‘‘substantially 
inadequate’’ to meet CAA requirements 
and, based on that finding, to ‘‘require 
the State to revise the [SIP] as necessary 
to correct such inadequacies.’’ This type 
of action is commonly referred to as a 
‘‘SIP call.’’ 289 



Significantly, CAA section 110(k)(5) 
explicitly authorizes the EPA to issue a 
SIP call ‘‘whenever’’ the EPA makes a 
finding that the existing SIP is 
substantially inadequate, thus providing 
authority for the EPA to take action to 
correct existing inadequate SIP 
provisions even long after their initial 
approval, or even if the provisions only 
become inadequate due to subsequent 
events.290 The statutory provision is 
worded in the present tense, giving the 
EPA authority to rectify any deficiency 
in a SIP that currently exists, regardless 
of the fact that the EPA previously 
approved that particular provision in 
the SIP and regardless of when that 
approval occurred. 



It is also important to emphasize that 
CAA section 110(k)(5) expressly directs 
the EPA to take action if the SIP 
provision is substantially inadequate, 
not just for purposes of attainment or 
maintenance of the NAAQS but also for 
purposes of ‘‘any requirement’’ of the 
CAA. The EPA interprets this reference 
to ‘‘any requirement’’ of the CAA on its 
face to authorize reevaluation of an 
existing SIP provision for compliance 
with those statutory and regulatory 
requirements that are germane to the SIP 
provision at issue. Thus, for example, a 
SIP provision that is intended to be an 
‘‘emission limitation’’ for purposes of a 
nonattainment plan for purposes of the 
1997 PM2.5 NAAQS must meet various 
applicable statutory and regulatory 
requirements, including requirements of 
CAA section 110(a)(2)(A) such as 
enforceability, the definition of the term 
‘‘emission limitation’’ in CAA section 
302(k), the level of emissions control 
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291 See, e.g., ‘‘Finding of Significant Contribution 
and Rulemaking for Certain States in the Ozone 
Transport Assessment Group Region for Purposes of 
Reducing Regional Transport of Ozone,’’ 63 FR 
57356 (October 27, 1998) (the EPA issued a SIP call 
to 23 states requiring them to rectify the failure to 
address interstate transport of pollutants as required 
by section 110(a)(2)(D); ‘‘Finding of Substantial 
Inadequacy of Implementation Plan; Call for Utah 
State Implementation Plan Revision,’’ 74 FR 21639 
(April 18, 2011) (the EPA issued a SIP call to one 
state requiring it to rectify several very specific SIP 
provisions). 



292 See US Magnesium, LLC v. EPA, 690 F.3d 
1157 (10th Cir. 2012) (upholding the EPA’s 
interpretation of section 110(k)(5) to authorize a SIP 
call when the SIP provisions are inconsistent with 
CAA requirements). 



293 The EPA notes that the GHG SIP call did not 
require ‘‘proof’’ that the failure of a state to address 
GHGs in a given PSD permit ‘‘caused’’ 
particularized environmental impacts; it was 
sufficient that the state’s SIP failed to meet the 
current fundamental legal requirements for 
regulation of GHGs in accordance with the CAA. 
See ‘‘Action to Ensure Authority To Issue Permits 
Under the Prevention of Significant Deterioration 
Program to Sources of Greenhouse Gas Emissions: 
Finding of Substantial Inadequacy and SIP Call; 
Final rule,’’ 75 FR 77698 (December 13, 2010). 



294 See ‘‘Finding of Substantial Inadequacy of 
Implementation Plan; Call for Utah State 
Implementation Plan Revision,’’ 74 FR 21639 at 
21641 (April 18, 2011); see also US Magnesium, 
LLC v. EPA, 690 F.3d 1157, 1168 (10th Cir. 2012) 
(upholding the EPA’s interpretation of section 
110(k)(5) to authorize a SIP call when the state’s SIP 
provision worded so that state decisions whether a 
given excess emissions event constituted a violation 
interfered with enforcement by the EPA or citizens 
for such event). 



295 Courts have on occasion interpreted SIP 
provisions to limit the EPA’s enforcement authority 
as a result of ambiguous SIP provisions. See, e.g., 
U.S. v. Ford Motor Co., 736 F.Supp. 1539 (W.D. Mo. 
1990) and U.S. v. General Motors Corp., 702 
F.Supp. 133 (N.D. Texas 1988) (the EPA could not 
pursue enforcement of SIP emission limitations 



required to constitute a ‘‘reasonably 
available control measure’’ in CAA 
section 172(c)(1) and the other 
applicable statutory requirements for 
the implementation of the 1997 PM2.5 
NAAQS. Failure to meet any of those 
applicable requirements could 
constitute a substantial inadequacy 
suitable for a SIP call, depending upon 
the facts and circumstances. By contrast, 
that same SIP provision should not be 
expected to meet specifications of the 
CAA that are completely irrelevant for 
its intended purpose, such as the 
unrelated requirement of CAA section 
110(a)(2)(G) that the state have general 
legal authority comparable to CAA 
section 303 for emergencies. 



Use of the term ‘‘any requirement’’ in 
CAA section 110(k)(5) also reflects the 
fact that SIP provisions could be 
substantially inadequate for widely 
differing reasons. One provision might 
be substantially inadequate because it 
fails to prohibit emissions that 
contribute to violations of the NAAQS 
in downwind areas many states away. 
Another provision, or even the same 
provision, could be substantially 
inadequate because it also infringes on 
the legal right of members of the public 
who live adjacent to the source to 
enforce the SIP. Thus, the EPA has 
previously interpreted CAA section 
110(k)(5) to authorize a SIP call to 
rectify SIP inadequacies of various 
kinds, both broad and narrow in terms 
of the scope of the SIP revisions 
required.291 On its face, CAA section 
110(k)(5) authorizes the EPA to take 
action with respect to SIP provisions 
that are substantially inadequate to meet 
any CAA requirements, including 
requirements relevant to the proper 
treatment of excess emissions during 
SSM events. 



An important baseline question is 
whether a given deficiency renders the 
SIP provision ‘‘substantially 
inadequate.’’ The EPA notes that the 
term ‘‘substantially inadequate’’ is not 
defined in the CAA. Moreover, CAA 
section 110(k)(5) does not specify a 
particular form of analysis or 
methodology that the EPA must use to 
evaluate SIP provisions for substantial 
inadequacy. Thus, under Chevron step 



2, the EPA is authorized to interpret this 
provision reasonably, consistent with 
the provisions of the CAA. In addition, 
the EPA is authorized to exercise its 
discretion in applying this provision to 
determine whether a given SIP 
provision is substantially inadequate. 
To the extent that the term 
‘‘substantially inadequate’’ is 
ambiguous, the EPA believes that it is 
reasonable to interpret the term in light 
of the specific purposes for which the 
SIP provision at issue is required, and 
thus whether the provision meets the 
fundamental CAA requirements 
applicable to such a provision. 



The EPA does not interpret CAA 
section 110(k)(5) to require a showing 
that the effect of a SIP provision that is 
facially inconsistent with CAA 
requirements is causally connected to a 
particular adverse impact. For example, 
the plain language of CAA section 
110(k)(5) does not require direct causal 
evidence that excess emissions have 
occurred during a specific malfunction 
at a specific source and have literally 
caused a violation of the NAAQS in 
order to conclude that the SIP provision 
is substantially inadequate.292 A SIP 
provision that purports to exempt a 
source from compliance with applicable 
emission limitations during SSM events, 
contrary to the requirements of the CAA 
for continuous emission limitations, 
does not become legally permissible 
merely because there is not definitive 
evidence that any excess emissions have 
resulted from the exemption and have 
literally caused a specific NAAQS 
violation.293 



Similarly, the EPA does not interpret 
CAA section 110(k)(5) to require direct 
causal evidence that a SIP provision that 
improperly undermines enforceability 
of the SIP has resulted in a specific 
failed enforcement attempt by any party. 
A SIP provision that has the practical 
effect of barring enforcement by the EPA 
or through a citizen suit, either because 
it would bar enforcement if an air 
agency elects to grant a discretionary 
exemption or to exercise its own 
enforcement discretion, is inconsistent 



with fundamental requirements of the 
CAA.294 Such a provision also does not 
become legally permissible merely 
because there is not definitive evidence 
that the state’s action literally 
undermined a specific attempted 
enforcement action by other parties. 
Indeed, the EPA notes that these 
impediments to effective enforcement 
likely have a chilling effect on potential 
enforcement in general. The possibility 
for effective enforcement of emission 
limitations in SIPs is itself an important 
principle of the CAA, as embodied in 
CAA sections 113 and 304. 



The EPA’s interpretation of CAA 
section 110(k)(5) is that the fundamental 
integrity of the CAA’s SIP process and 
structure are undermined if emission 
limitations relied upon to meet CAA 
requirements related to protection of 
public health and the environment can 
be violated without potential recourse. 
For example, the EPA does not believe 
that it is authorized to issue a SIP call 
to rectify an impermissible automatic 
exemption provision only after a 
violation of the NAAQS has occurred, or 
only if that NAAQS violation can be 
directly linked to the excess emissions 
that resulted from the impermissible 
automatic exemption by a particular 
source on a particular day. If the SIP 
contains a provision that is inconsistent 
with fundamental requirements of the 
CAA, that renders the SIP provision 
substantially inadequate. 



The EPA notes that CAA section 
110(k)(5) can also be an appropriate tool 
to address ambiguous SIP provisions 
that could be read by a court in a way 
that would violate the requirements of 
the CAA. For example, if an existing SIP 
provision concerning the state’s exercise 
of enforcement discretion is sufficiently 
ambiguous that it could be construed to 
preclude enforcement by the EPA or 
through a citizen suit if the state elects 
to deem a given SSM event not a 
violation, then that could render the 
provision substantially inadequate by 
interfering with the enforcement 
structure of the CAA.295 If a court could 
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where states had approved alternative emission 
limitations under procedures the EPA had approved 
in the SIP); Florida Power & Light Co. v. Costle, 650 
F.2d 579, 588 (5th Cir. 1981) (the EPA to be 
accorded no discretion in interpreting state law). 
The EPA does not agree with the holdings of these 
cases, but they illustrate why it is reasonable to 
eliminate any uncertainty about enforcement 
authority by requiring a state to remove or revise 
a SIP provision that could be read in a way 
inconsistent with the requirements of the CAA. 



296 See US Magnesium, LLC v. EPA, 690 F.3d 
1157, 1170 (10th Cir. 2012) (upholding the EPA’s 
use of SIP call authority in order to clarify language 
in the SIP that could be read to violate the CAA, 
even if a court has not yet interpreted the language 
in that way). 



297 The EPA notes that problematic ‘‘director’s 
discretion’’ provisions are not limited only to those 
that purport to authorize alternative emission 
limitations from those required in a SIP. Other 
problematic director’s discretion provisions could 
include those that purport to provide for 
discretionary changes to other substantive 
requirements of the SIP, such as applicability, 
operating requirements, recordkeeping 
requirements, monitoring requirements, test 
methods, and alternative compliance methods. 



construe the ambiguous SIP provision to 
bar enforcement, then the EPA believes 
that it may be appropriate to take action 
to eliminate that uncertainty by 
requiring the state to revise the 
ambiguous SIP provision. Under such 
circumstances, it may be appropriate for 
the EPA to issue a SIP call to assure that 
the SIP provisions are sufficiently clear 
and consistent with CAA requirements 
on their face.296 



In this instance, the Petition raised 
questions concerning the adequacy of 
existing SIP provisions that pertain to 
the treatment of excess emissions during 
SSM events. The SIP provisions 
identified by the Petitioner generally fall 
into four major categories: (i) Automatic 
exemptions; (ii) exemptions as a result 
of director’s discretion; (iii) provisions 
that appear to bar enforcement by the 
EPA or through a citizen suit if the state 
decides not to enforce through exercise 
of enforcement discretion; and (iv) 
affirmative defense provisions that 
purport to limit or eliminate a court’s 
jurisdiction to assess liability and 
impose remedies for exceedances of SIP 
emission limitations. The EPA believes 
that each of these types of SIP 
deficiency potentially justifies a SIP call 
pursuant to CAA section 110(k)(5), if the 
Agency determines that a SIP call is the 
proper means to rectify an existing 
deficiency in a SIP. 



2. Substantial Inadequacy of Automatic 
Exemptions 



The EPA believes that SIP provisions 
that provide an automatic exemption 
from otherwise applicable emission 
limitations are substantially inadequate 
to meet CAA requirements. A typical 
SIP provision that includes an 
impermissible automatic exemption 
would provide that a source has to meet 
a specific emission limitation, except 
during startup, shutdown and 
malfunction, and by definition any 
excess emissions during such events 
would not be violations and thus there 
could be no enforcement based on those 
excess emissions. The EPA’s 
interpretation of CAA requirements for 



SIP provisions has been reiterated 
multiple times through the SSM Policy 
and actions on SIP submissions that 
pertain to this issue. The EPA’s 
longstanding view is that SIP provisions 
that include automatic exemptions for 
excess emissions during SSM events, 
such that the excess emissions during 
those events are not considered 
violations of the applicable emission 
limitations, do not meet CAA 
requirements. Such exemptions 
undermine the attainment and 
maintenance of the NAAQS, protection 
of PSD increments and improvement of 
visibility, and SIP provisions that 
include such exemptions fail to meet 
these and other fundamental 
requirements of the CAA. 



The EPA interprets CAA sections 
110(a)(2)(A) and 110(a)(2)(C) to require 
that SIPs contain ‘‘emission limitations’’ 
to meet CAA requirements. Pursuant to 
CAA section 302(k), those emission 
limitations must be ‘‘continuous.’’ 
Automatic exemptions from otherwise 
applicable emission limitations thus 
render those limits less than continuous 
as required by CAA sections 302(k), 
110(a)(2)(A) and 110(a)(2)(C), thereby 
inconsistent with a fundamental 
requirement of the CAA and thus 
substantially inadequate as 
contemplated in CAA section 110(k)(5). 



This inadequacy has far-reaching 
impacts. For example, air agencies rely 
on emission limitations in SIPs in order 
to provide for attainment and 
maintenance of the NAAQS. These 
emission limitations are often used by 
air agencies to meet various 
requirements including: (i) In the 
estimates of emissions for emissions 
inventories; (ii) in the determination of 
what level of emissions meets various 
statutory requirements such as 
‘‘reasonably available control measures’’ 
in nonattainment SIPs or ‘‘best available 
retrofit technology’’ in regional haze 
SIPs; and (iii) in critical modeling 
exercises such as attainment 
demonstration modeling for 
nonattainment areas or increment use 
for PSD permitting purposes. 



Because the NAAQS are not directly 
enforceable against individual sources, 
air agencies rely on the adoption and 
enforcement of these generic and 
specific emission limitations in SIPs in 
order to provide for attainment and 
maintenance of the NAAQS, protection 
of PSD increments and improvement of 
visibility, and to meet other CAA 
requirements. Automatic exemption 
provisions for excess emissions 
eliminate the possibility of enforcement 
for what would otherwise be clear 
violations of the relied-upon emission 
limitations and thus eliminate any 



opportunity to obtain injunctive relief 
that may be needed to protect the 
NAAQS or meet other CAA 
requirements. Likewise, the elimination 
of any possibility for penalties for what 
would otherwise be clear violations of 
the emission limitations, regardless of 
the conduct of the source, eliminates 
any opportunity for penalties to 
encourage appropriate design, operation 
and maintenance of sources and to 
encourage efforts by source operators to 
prevent and to minimize excess 
emissions in order to protect the 
NAAQS or to meet other CAA 
requirements. Removal of this monetary 
incentive to comply with the SIP 
reduces a source’s incentive to design, 
operate, and maintain its facility to meet 
emission limitations at all times. 



3. Substantial Inadequacy of Director’s 
Discretion Exemptions 



The EPA believes that SIP provisions 
that allow discretionary exemptions 
from otherwise applicable emission 
limitations are substantially inadequate 
to meet CAA requirements for the same 
reasons as automatic exemptions, but 
for additional reasons as well. A typical 
SIP provision that includes an 
impermissible ‘‘director’s discretion’’ 
component would purport to authorize 
air agency personnel to modify existing 
SIP requirements under certain 
conditions, e.g., to grant a variance from 
an otherwise applicable emission 
limitation if the source could not meet 
the requirement in certain 
circumstances.297 If such provisions are 
sufficiently specific, provide for 
sufficient public process and are 
sufficiently bounded, so that it is 
possible to anticipate at the time of the 
EPA’s approval of the SIP provision 
how that provision will actually be 
applied and the potential adverse 
impacts thereof, then such a provision 
might meet basic CAA requirements. In 
essence, if it is possible to anticipate 
and evaluate in advance how the 
exercise of enforcement discretion could 
impact compliance with other CAA 
requirements, then it may be possible to 
determine in advance that the 
preauthorized exercise of director’s 
discretion will not interfere with other 
CAA requirements, such as providing 
for attainment and maintenance of the 
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298 Section 110(i) of the Act states that ‘‘no order, 
suspension, plan revision or other action modifying 
any requirement of an applicable implementation 
plan may be taken with respect to any stationary 
source by the State or by the Administrator’’ except 
in compliance with the CAA’s requirements for 
promulgation or revision of a plan, with limited 
exceptions. See, e.g., ‘‘Approval and Disapproval 
and Promulgation of Air Quality Implementation 
Plans; Colorado; Revisions to Regulation 1; Notice 
of proposed rulemaking,’’ 75 FR 42342 at 42344 
(July 21, 2010) (proposing to disapprove ‘‘director 
discretion’’ provisions as inconsistent with CAA 
requirements and noting that ‘‘[s]ection 110(i) 
specifically prohibits States, except in certain 
limited circumstances, from taking any action to 
modify any requirement of a SIP with respect to any 
stationary source, except through a SIP revision’’), 
finalized as proposed at 76 FR 4540 (January 26, 
2011); ‘‘Corrections to the California State 
Implementation Plan,’’ 69 FR 67062 at 67063 
(November 16, 2004) (noting that ‘‘a state-issued 
variance, though binding as a matter of State law, 
does not prevent EPA from enforcing the 
underlying SIP provisions unless and until EPA 
approves that variance as a SIP revision’’); 
Industrial Environmental Association v. Browner, 
No. 97–71117 at n.2 (9th Cir. May 26, 2000) (noting 
that the EPA has consistently treated individual 
variances granted under state variance provisions as 
‘‘modifications of the SIP requiring independent 
EPA approval’’). 



299 See, e.g., EPA’s implementing regulations at 
40 CFR 51.104(d) (‘‘In order for a variance to be 
considered for approval as a revision to the [SIP], 
the State must submit it in accordance with the 
requirements of this section’’) and 51.105 
(‘‘Revisions of a plan, or any portion thereof, will 
not be considered part of an applicable plan until 
such revisions have been approved by the 
Administrator in accordance with this part.’’). 



300 See, e.g., ‘‘Approval and Disapproval and 
Promulgation of Air Quality Implementation Plans; 
Colorado; Revisions to Regulation 1,’’ 76 FR 4540 
(January 26, 2011) (partial disapproval of SIP 
submission based on inclusion of impermissible 
director’s discretion provisions); ‘‘Correction of 
Implementation Plans; American Samoa, Arizona, 
California, Hawaii, and Nevada State 
Implementation Plans; Notice of proposed 
rulemaking,’’ 61 FR 38664 (July 25, 1996) (proposed 
SIP correction to remove, pursuant to CAA section 
110(k)(6), several variance provisions from 
American Samoa, Arizona, California, Hawaii, and 
Nevada SIPs), finalized at 62 FR 34641 (June 27, 
1997); ‘‘Approval and Promulgation of 
Implementation Plans; Corrections to the Arizona 
and Nevada State Implementation Plans; Direct 
final rule,’’ 74 FR 57051 (November 3, 2009) 
(rulemaking to remove, pursuant to CAA section 
110(k)(6), variance provisions from Arizona and 
Nevada SIPs). 



NAAQS. Most director’s discretion-type 
provisions cannot meet this basic test. 



Unless it is possible at the time of the 
approval of the SIP provision to 
anticipate and analyze the impacts of 
the potential exercise of the director’s 
discretion, such provisions functionally 
could allow de facto revisions of the 
approved emission limitations required 
by the SIP without complying with the 
process for SIP revisions required by the 
CAA. Sections 110(a)(1) and (2) of the 
CAA impose procedural requirements 
on states that seek to amend SIP 
provisions. The elements of CAA 
section 110(a)(2) and other sections of 
the CAA, depending upon the subject of 
the SIP provision at issue, impose 
substantive requirements that states 
must meet in a SIP revision. Section 
110(i) of the CAA prohibits modification 
of SIP requirements for stationary 
sources by either the state or the EPA, 
except through specified processes.298 
Section 110(k) of the CAA imposes 
procedural and substantive 
requirements on the EPA for action 
upon any SIP revision. Sections 110(l) 
and 193 of the CAA both impose 
additional procedural and substantive 
requirements on the state and the EPA 
in the event of a SIP revision. Chief 
among these many requirements for a 
SIP revision would be the necessary 
demonstration that the SIP revision in 
question would not interfere with any 
requirement concerning attainment and 
reasonable further progress or ‘‘any 
other applicable requirement of’’ the 
CAA to meet the requirements of CAA 
section 110(l). 



Congress presumably imposed these 
many explicit requirements in order to 
assure that there is adequate public 
process at both the air agency and 
federal level for any SIP revision and to 
assure that any SIP revision meets the 
applicable substantive requirements of 
the CAA. Although no provision of the 
CAA explicitly addresses whether a 
‘‘director’s discretion’’ provision by that 
term is acceptable, the EPA interprets 
the statute to prohibit such provisions 
unless they would be consistent with 
the statutory and regulatory 
requirements that apply to SIP 
revisions.299 A SIP provision that 
purports to give broad and unbounded 
director’s discretion to alter the existing 
legal requirements of the SIP with 
respect to meeting emission limitations 
would be tantamount to allowing a 
revision of the SIP without meeting the 
applicable procedural and substantive 
requirements for such a SIP revision. 
The EPA’s approval of a SIP provision 
that purported to allow unilateral 
revisions of the emission limitations in 
the SIP by the state, without complying 
with the statutory requirements for a SIP 
revision, would itself be contrary to 
fundamental procedural and substantive 
requirements of the CAA. 



For this reason, the EPA has long 
discouraged the creation of new SIP 
provisions containing an impermissible 
director’s discretion feature and has also 
taken actions to remove existing SIP 
provisions that it had previously 
approved in error.300 In recent years, the 
EPA has also recommended that if an air 
agency elects to have SIP provisions that 
contain a director’s discretion feature, 
then to be consistent with CAA 



requirements the provisions must be 
structured so that any resulting 
variances or other deviations from the 
emission limitation or other SIP 
requirements have no federal law 
validity, unless and until the EPA 
specifically approves that exercise of the 
director’s discretion as a SIP revision. 
Barring such a later ratification by the 
EPA through a SIP revision, the exercise 
of director’s discretion is only valid for 
state (or tribal) law purposes and would 
have no bearing in the event of an action 
to enforce the provision of the SIP as it 
was originally approved by the EPA. 



The EPA’s evaluation of the specific 
SIP provisions of this type identified in 
the Petition indicates that none of them 
provides sufficient process or sufficient 
bounds on the exercise of director’s 
discretion to be permissible. Most on 
their face would allow potentially 
limitless exemptions from SIP 
requirements with potentially dramatic 
adverse impacts inconsistent with the 
objectives of the CAA. More 
importantly, however, each of the 
identified SIP provisions goes far 
beyond the limits of what might 
theoretically be a permissible director’s 
discretion provision, by authorizing 
state personnel to create case-by-case 
exemptions from the applicable 
emission limitations or other 
requirements of the SIP for excess 
emissions during SSM events. Given 
that the EPA interprets the CAA not to 
allow exemptions from SIP emission 
limitations for excess emissions during 
SSM events in the first instance, it 
follows that providing such exemptions 
through the ad hoc mechanism of a 
director’s discretion provision is also 
not permissible and compounds the 
problem. 



As with automatic exemptions for 
excess emissions during SSM events, a 
provision that allows discretionary 
exemptions would not meet the 
statutory requirements of CAA sections 
110(a)(2)(A) and 110(a)(2)(C) that 
require SIPs to contain ‘‘emission 
limitations’’ to meet CAA requirements. 
Pursuant to CAA section 302(k), those 
emission limitations must be 
‘‘continuous.’’ Discretionary exemptions 
from otherwise applicable emission 
limitations render those limits less than 
continuous, as is required by CAA 
sections 110(a)(2)(A) and 110(a)(2)(C), 
and thereby inconsistent with a 
fundamental requirement of the CAA 
and thus substantially inadequate as 
contemplated in section CAA 110(k)(5). 
Such exemptions undermine the 
objectives of the CAA such as protection 
of the NAAQS and PSD increments, and 
they fail to meet other fundamental 
requirements of the CAA. 
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301 See, e.g., ‘‘Finding of Substantial Inadequacy 
of Implementation Plan; Call for Utah State 
Implementation Plan Revision,’’ 75 FR 70888 at 
70892 (November 19, 2010). The SIP provision at 
issue provided that information concerning a 
malfunction ‘‘shall be used by the executive 
secretary in determining whether a violation has 
occurred and/or the need of further enforcement 
action.’’ This SIP language appeared to give the 
state official exclusive authority to determine 
whether excess emissions constitute a violation. 



302 See 1999 SSM Guidance at 3. 



In addition, discretionary exemptions 
undermine effective enforcement of the 
SIP by the EPA or through a citizen suit, 
because often there may have been little 
or no public process concerning the 
exercise of director’s discretion to grant 
the exemptions, or easily accessible 
documentation of those exemptions, 
and thus even ascertaining the possible 
existence of such ad hoc exemptions 
will further burden parties who seek to 
evaluate whether a given source is in 
compliance or to pursue enforcement if 
it appears that the source is not. Where 
there is little or no public process 
concerning such ad hoc exemptions, or 
there is inadequate access to relevant 
documentation of those exemptions, 
enforcement by the EPA or through a 
citizen suit may be severely 
compromised. As explained in the 1999 
SSM Guidance, the EPA does not 
interpret the CAA to allow SIP 
provisions that would allow the exercise 
of director’s discretion concerning 
violations to bar enforcement by the 
EPA or through a citizen suit. The 
exercise of director’s discretion to 
exempt conduct that would otherwise 
constitute a violation of the SIP would 
interfere with effective enforcement of 
the SIP. Such provisions are 
inconsistent with and undermine the 
enforcement structure of the CAA 
provided in CAA sections 113 and 304, 
which provide independent authority to 
the EPA and citizens to enforce SIP 
provisions, including emission 
limitations. Thus, SIP provisions that 
allow discretionary exemptions from 
applicable SIP emission limitations 
through the exercise of director’s 
discretion are substantially inadequate 
to comply with CAA requirements as 
contemplated in CAA section 110(k)(5). 



4. Substantial Inadequacy of Improper 
Enforcement Discretion Provisions 



The EPA believes that SIP provisions 
that pertain to enforcement discretion 
but could be construed to bar 
enforcement by the EPA or through a 
citizen suit if the air agency declines to 
enforce are substantially inadequate to 
meet CAA requirements. A typical SIP 
provision that includes an 
impermissible enforcement discretion 
provision specifies certain parameters 
for when air agency personnel should 
pursue enforcement action, but is 
worded in such a way that the air 
director’s decision defines what 
constitutes a ‘‘violation’’ of the emission 
limitation for purposes of the SIP, i.e., 
by defining what constitutes a violation, 
the air agency’s own enforcement 



discretion decisions are imposed on the 
EPA or citizens.301 



The EPA’s longstanding view is that 
SIP provisions cannot enable an air 
agency’s decision concerning whether 
or not to pursue enforcement to bar the 
ability of the EPA or the public to 
enforce applicable requirements.302 
Such enforcement discretion provisions 
in a SIP would be inconsistent with the 
enforcement structure provided in the 
CAA. Specifically, the statute provides 
explicit independent enforcement 
authority to the EPA under CAA section 
113 and to citizens under CAA section 
304. Thus, the CAA contemplates that 
the EPA and citizens have authority to 
pursue enforcement for a violation even 
if the air agency elects not to do so. The 
EPA and citizens, and any court in 
which they seek to pursue an 
enforcement claim for violation of SIP 
requirements, must retain the authority 
to evaluate independently whether a 
source’s violation of an emission 
limitation warrants enforcement action. 
Potential for enforcement by the EPA or 
through a citizen suit provides an 
important safeguard in the event that 
the air agency lacks resources or ability 
to enforce violations and provides 
additional deterrence. Accordingly, a 
SIP provision that operates at the air 
agency’s election to eliminate the 
authority of the EPA or the public to 
pursue enforcement actions would 
undermine the enforcement structure of 
the CAA and would thus be 
substantially inadequate to meet 
fundamental requirements in CAA 
sections 113 and 304. 



5. Substantial Inadequacy of Affirmative 
Defense Provisions 



The EPA believes that SIP provisions 
that provide an affirmative defense for 
excess emissions during SSM events are 
substantially inadequate to meet CAA 
requirements. A typical SIP provision 
that includes an impermissible 
affirmative defense operates to limit or 
eliminate the jurisdiction of federal 
courts to assess liability or to impose 
remedies in an enforcement proceeding 
for exceedances of SIP emission 
limitations. Some affirmative defense 
provisions apply broadly, whereas 
others are components of specific 



emission limitations. Some provisions 
use the explicit term ‘‘affirmative 
defense,’’ whereas others are structured 
as such provisions but do not use this 
specific terminology. All of these 
provisions, however, share the same 
legal deficiency in that they purport to 
alter the statutory jurisdiction of federal 
courts under section 113 and section 
304 to determine liability and to impose 
remedies for violations of CAA 
requirements, including SIP emission 
limitations. Accordingly, an affirmative 
defense provision that operates to limit 
or to eliminate the jurisdiction of the 
federal courts would undermine the 
enforcement structure of the CAA and 
would thus be substantially inadequate 
to meet fundamental requirements in 
CAA sections 113 and 304. By 
undermining enforcement, such 
provisions also are inconsistent with 
fundamental CAA requirements such as 
attainment and maintenance of the 
NAAQS, protection of PSD increments 
and improvement of visibility. 



B. SIP Call Process Under Section 
110(k)(5) 



Section 110(k)(5) of the CAA provides 
the EPA with authority to determine 
whether a SIP is substantially 
inadequate to attain or maintain the 
NAAQS or otherwise comply with any 
requirement of the CAA. Where the EPA 
makes such a determination, the EPA 
then has a duty to issue a SIP call. 



In addition to providing general 
authority for a SIP call, CAA section 
110(k)(5) sets forth the process and 
timing for such an action. First, the 
statute requires the EPA to notify the 
state of the final finding of substantial 
inadequacy. The EPA typically provides 
notice to states by a letter from the 
Assistant Administrator for the Office of 
Air and Radiation to the appropriate 
state officials in addition to publication 
of the final action in the Federal 
Register. 



Second, the statute requires the EPA 
to establish ‘‘reasonable deadlines (not 
to exceed 18 months after the date of 
such notice)’’ for states to submit 
corrective SIP submissions to eliminate 
the inadequacy in response to the SIP 
call. The EPA proposes and takes 
comment on the schedule for the 
submission of corrective SIP revisions 
in order to ascertain the appropriate 
timeframe, depending on the nature of 
the SIP inadequacy. 



Third, the statute requires that any 
finding of substantial inadequacy and 
notice to the state be made public. By 
undertaking a notice-and-comment 
rulemaking, the EPA assures that the air 
agencies, affected sources and members 
of the public all are adequately 
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303 CAA section 110(c)(1)(A). 
304 The 2-year deadline does not necessarily 



apply to FIPs following disapproval of a tribal 
implementation plan. 



305 See ‘‘Selection of Sequence of Mandatory 
Sanctions for Findings Made Pursuant to Section 



179 of the Clean Air Act,’’ 59 FR 39832 (August 4, 
1994), codified at 40 CFR 52.31. 



informed and afforded the opportunity 
to participate in the process. Through 
the February 2013 proposal, the SNPR 
and this final notice, the EPA is 
providing a full evaluation of the issues 
raised by the Petition and has used this 
process as a means of giving clear and 
up-to-date guidance concerning SIP 
provisions relevant to the treatment of 
excess emissions during SSM events 
that is consistent with CAA 
requirements. 



If the state fails to submit the 
corrective SIP revision by the deadline 
established in this final notice, CAA 
section 110(c) authorizes the EPA to 
‘‘find[ ] that [the] State has failed to 
make a required submission.’’ 303 Once 
the EPA makes such a finding of failure 
to submit, CAA section 110(c)(1) 
requires the EPA to ‘‘promulgate a 
Federal implementation plan at any 
time within 2 years after the [finding] 
. . . unless the State corrects the 
deficiency, and [the EPA] approves the 
plan or plan revision, before [the EPA] 
promulgates such [FIP].’’ Thus, if the 
EPA finds that the air agency failed to 
submit a complete SIP revision that 
responds to this SIP call, or if the EPA 
disapproves such SIP revision, then the 
EPA will have an obligation under CAA 
section 110(c)(1) to promulgate a FIP no 
later than 2 years from the date of the 
finding or the disapproval, if the 
deficiency has not been corrected before 
that time.304 



The finding of failure to submit a 
revision in response to a SIP call or the 
EPA’s disapproval of that corrective SIP 
revision can also trigger sanctions under 
CAA section 179. If a state fails to 
submit a complete SIP revision that 
responds to a SIP call, CAA section 
179(a) provides for the EPA to issue a 
finding of state failure. Such a finding 
starts mandatory 18-month and 24- 
month sanctions clocks. The two 
sanctions that apply under CAA section 
179(b) are the 2-to-1 emission offset 
requirement for all new and modified 
major sources subject to the 
nonattainment NSR program and 
restrictions on highway funding. 
However, section 179 leaves it to the 
EPA to decide the order in which these 
sanctions apply. The EPA issued an 
order of sanctions rule in 1994 but did 
not specify the order of sanctions where 
a state fails to submit or submits a 
deficient SIP revision in response to a 
SIP call.305 In the February 2013 



proposal, as the EPA has done in other 
SIP calls, the EPA proposed that the 2- 
to-1 emission offset requirement will 
apply for all new sources subject to the 
nonattainment NSR program beginning 
18 months following such finding or 
disapproval unless the state corrects the 
deficiency before that date. The EPA 
proposed that the highway funding 
restrictions sanction will also apply 
beginning 24 months following such 
finding or disapproval unless the state 
corrects the deficiency before that date. 
Finally, the EPA proposed that the 
provisions in 40 CFR 52.31 regarding 
staying the sanctions clock and 
deferring the imposition of sanctions 
would also apply. In this action, the 
EPA is finalizing the order of sanctions 
as proposed in the February 2013 
proposal and finalizing its decision 
concerning the application of 40 CFR 
52.31. 



Mandatory sanctions under CAA 
section 179 generally apply only in 
nonattainment areas. By its definition, 
the emission offset sanction applies 
only in areas required to have a part D 
NSR program, i.e., areas designated 
nonattainment. Section 179(b)(1) 
expressly limits the highway funding 
restriction to nonattainment areas. 
Additionally, the EPA interprets the 
section 179 sanctions to apply only in 
the area or areas of the state that are 
subject to or required to have in place 
the deficient SIP and for the pollutant 
or pollutants that the specific SIP 
element addresses. For example, if the 
deficient provision applies statewide 
and applies for all NAAQS pollutants, 
then the mandatory sanctions would 
apply in all areas designated 
nonattainment for any NAAQS within 
the state. In this case, the EPA will 
evaluate the geographic scope of 
potential sanctions at the time it makes 
a determination that the air agency has 
failed to make a complete SIP 
submission in response to this SIP call, 
or at the time it disapproves such a SIP 
submission. The appropriate geographic 
scope for sanctions may vary depending 
upon the SIP provisions at issue. 



C. SIP Call Timing Under Section 
110(k)(5) 



When the EPA finalizes a finding of 
substantial inadequacy and a SIP call for 
any state, CAA section 110(k)(5) 
requires the EPA to establish a SIP 
submission deadline by which the state 
must make a SIP submission to rectify 
the identified deficiency. Pursuant to 
CAA section 110(k)(5), the EPA has 
authority to set a SIP submission 



deadline that is up to 18 months from 
the date of the final finding of 
inadequacy. 



The EPA proposed to establish a date 
18 months from the date of 
promulgation of the final finding for the 
state to respond to the SIP call. After 
further evaluation of this issue and 
consideration of comments on the 
proposed SIP call, the EPA has decided 
to finalize the proposed schedule. Thus, 
the SIP submission deadline for each of 
the states subject to this SIP call will be 
November 22, 2016. Thereafter, the EPA 
will review the adequacy of that new 
SIP submission in accordance with the 
CAA requirements of sections 110(a), 
110(k), 110(l) and 193, including the 
EPA’s interpretation of the CAA 
reflected in the SSM Policy as clarified 
and updated through this rulemaking. 



The EPA is providing the maximum 
time permissible under the CAA for a 
state to respond to a SIP call. The EPA 
believes that it is appropriate to provide 
states with the full 18 months 
authorized under CAA section 110(k)(5) 
in order to allow states sufficient time 
to make SIP revisions following their 
own SIP development process. During 
this time, the EPA recognizes, an 
affected state will need to revise its state 
regulations, provide for public input, 
process the SIP revision through the 
state’s own procedures and submit the 
SIP revision to the EPA. Such a 
schedule will allow for the necessary 
SIP development process to correct the 
deficiencies, yet still achieve the 
necessary SIP improvements as 
expeditiously as practicable. There may 
be exceptions, particularly in states that 
have adopted especially time- 
consuming procedures for adoption and 
submission of SIP revisions. The EPA 
acknowledges that the longstanding 
existence of many of the provisions at 
issue, such as automatic exemptions for 
SSM events, may have resulted in 
undue reliance on them as a compliance 
mechanism by some sources. As a 
result, development of appropriate SIP 
revisions may entail reexamination of 
the applicable emission limitations 
themselves, and this process may 
require the maximum time allowed by 
the CAA. For example, if circumstances 
do not allow the state to develop 
alternative emission limitations within 
that time, the state may find it necessary 
to remove the automatic exemptions in 
an initial responsive SIP revision and 
establish alternative emission 
limitations in a later SIP revision. 
Nevertheless, the EPA encourages the 
affected states to make the necessary 
revisions in as timely a fashion as 
possible and encourages the states to 
work with the respective EPA Regional 
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306 See Virginia v. EPA, 108 F.3d 1397 (D.C. Cir. 
1997) (SIP call remanded and vacated because, inter 
alia, the EPA had issued a SIP call that required 
states to adopt a particular control measure for 
mobile sources). 



307 Notwithstanding the latitude states have in 
developing SIP provisions, the EPA is required to 
assure that states meet the basic legal criteria for 
SIPs. See Michigan v. EPA, 213 F.3d 663, 686 (D.C. 
Cir. 2000) (upholding NOx SIP call because, inter 
alia, the EPA was requiring states to meet basic 
legal requirement that SIPs comply with section 
110(a)(2)(D), not dictating the adoption of a 
particular control measure). 



Office as they develop the SIP revisions. 
The EPA intends to review and act upon 
the SIP submissions as promptly as 
resources will allow, in order to correct 
these deficiencies in as timely a manner 
as possible. Recent experience with 
several states that elected to correct the 
deficiencies identified in the February 
2013 proposal in advance of this final 
action suggests that these SIP revisions 
can be addressed efficiently through 
cooperation between the air agencies 
and the EPA. 



The EPA notes that the SIP call for 
affected states finalized in this action is 
narrow and applies only to the specific 
SIP provisions determined to be 
inconsistent with the requirements of 
the CAA. To the extent that a state is 
concerned that elimination of a 
particular aspect of an existing emission 
limitation, such as an impermissible 
exemption, will render that emission 
limitation more stringent than the state 
originally intended and more stringent 
than needed to meet the CAA 
requirements it was intended to address, 
the EPA anticipates that the state will 
revise the emission limitation 
accordingly, but without the 
impermissible exemption or other 
feature that necessitated the SIP call. 
With adequate justification, this SIP 
revision might, e.g., replace a numerical 
emission limitation with an alternative 
control method (design, equipment, 
work practice or operational standard) 
as a component of the emission 
limitation applicable during startup 
and/or shutdown periods. 



The EPA emphasizes that its authority 
under CAA section 110(k)(5) does not 
extend to requiring a state to adopt a 
particular control measure in its SIP 
revision in response to the SIP call. 
Under principles of cooperative 
federalism, the CAA vests air agencies 
with substantial discretion in how to 
develop SIP provisions, so long as the 
provisions meet the legal requirements 
and objectives of the CAA.306 Thus, the 
inclusion of a SIP call to a state in this 
action should not be misconstrued as a 
directive to the state to adopt a 
particular control measure. The EPA is 
merely requiring that affected states 
make SIP revisions to remove or revise 
existing SIP provisions that fail to 
comply with fundamental requirements 
of the CAA. The states retain discretion 
to remove or revise those provisions as 
they determine best, so long as they 
bring their SIPs into compliance with 



the requirements of the CAA.307 
Through this rulemaking action, the 
EPA is reiterating, clarifying and 
updating its interpretations of the CAA 
with respect to SIP provisions that 
apply to emissions from sources during 
SSM events in order to provide states 
with comprehensive guidance 
concerning such provisions. 



Finally, the EPA notes that under 
section 553 of the Administrative 
Procedure Act, 5 U.S.C. 553(d), an 
agency rule should not be ‘‘effective’’ 
less than 30 days after its publication, 
unless certain exceptions apply 
including an exception for ‘‘good 
cause.’’ In this action, the EPA is 
simultaneously taking final action on 
the Petition, issuing its revised SSM 
Policy guidance to states for SIP 
provisions applicable to emissions 
during SSM events and issuing a SIP 
call to 36 states for specific existing SIP 
provisions that it has determined to be 
substantially inadequate to meet CAA 
requirements. Section 110(k)(5) 
provides that the EPA must notify states 
affected by a SIP call and must establish 
a deadline for SIP submissions by 
affected states in response to a SIP call 
not to exceed 18 months after the date 
of such notification. The EPA is 
notifying affected states of this final SIP 
call action on May 22, 2015. Thus, 
regardless of the effective date of this 
action, the deadline for submission of 
SIP revisions to address the specific SIP 
provisions that the EPA has identified 
as substantially inadequate will be 
November 22, 2016. In addition, the 
EPA concludes that there is good cause 
for this final action to be effective on 
May 22, 2015, the day upon which the 
EPA provided notice to the states, 
because any delayed effective date 
would be unnecessary given that CAA 
section 110(k)(5) explicitly provides that 
the deadline for submission of the 
required SIP revisions runs from the 
date of notification to the affected states, 
not from some other date, and shall not 
exceed 18 months. 



D. Response to Comments Concerning 
SIP Call Authority, Process and Timing 



The EPA received a wide range of 
comments on the February 2013 
proposal and the SNPR questioning the 
scope of the Agency’s authority to issue 
this SIP call action under section 



110(k)(5), the process followed by EPA 
for this SIP call action, or the timing 
that the EPA provided for response to 
this SIP call action. Although there were 
numerous comments on these general 
topics, the majority of the comments 
raised the same questions and made 
similar arguments (e.g., that the EPA has 
an obligation under section 110(k)(5) to 
‘‘prove’’ not only that an exemption for 
SSM events in a SIP emission limitation 
is contrary to the explicit legal 
requirements of the CAA but also that 
this illegal exemption ‘‘caused’’ a 
specific violation of the NAAQS at a 
particular monitor on a particular day). 
For clarity and ease of discussion, the 
EPA is responding to these overarching 
comments, grouped by topic, in this 
section of this document. 



1. Comments that section 110(k)(5) 
requires the EPA to ‘‘prove causation’’ 
to have authority to issue a SIP call. 



Comment: Numerous state and 
industry commenters argued that the 
EPA has no authority to issue a SIP call 
with respect to a given SIP provision 
unless and until the Agency first proves 
definitively that the provision has 
caused a specific harm, such as a 
specific violation of the NAAQS in a 
specific area. These commenters 
generally focused upon the ‘‘attainment 
and maintenance’’ clause of section 
110(k)(5) and did not address the 
‘‘comply with any requirement of’’ the 
CAA clause. 



For example, many industry 
commenters opposed the EPA’s 
interpretation of section 110(k)(5) on the 
grounds that the Agency had failed to 
provide a specific technical analysis 
‘‘proving’’ how the SIP provisions failed 
to provide for attainment or 
maintenance of the NAAQS. For areas 
attaining the NAAQS, commenters 
asserted that there should be a 
presumption that existing SIP 
provisions are adequate if they have 
resulted in attainment of the NAAQS. 
For areas violating the NAAQS, 
commenters claimed that the EPA is 
required to conduct a technical analysis 
to determine if there is a ‘‘nexus 
between the provisions that are the 
subject of its SSM SIP Call Proposal and 
the specific pollutants for which 
attainment has not been achieved.’’ 
Other industry commenters argued that 
in order to have authority to issue a SIP 
call, the EPA must prove through a 
technical analysis that a given SIP 
provision ‘‘is’’ substantially inadequate, 
not that it ‘‘may be.’’ These commenters 
claimed that the EPA has not shown 
how any of the SIP provisions at issue 
in this action ‘‘threatens the NAAQS, 
fails to sufficiently mitigate interstate 
transport, or comply with any other 



VerDate Sep<11>2014 21:14 Jun 11, 2015 Jkt 235001 PO 00000 Frm 00093 Fmt 4701 Sfmt 4700 E:\FR\FM\12JNR2.SGM 12JNR2m
st



oc
ks



til
l o



n 
D



S
K



4V
P



T
V



N
1P



R
O



D
 w



ith
 R



U
LE



S
2











33932 Federal Register / Vol. 80, No. 113 / Friday, June 12, 2015 / Rules and Regulations 



308 See February 2013 proposal, 78 FR 12459 at 
12483–89 (February 22, 2013); SNPR, 79 FR 55919 
at 55935. 



309 See ‘‘Finding of Significant Contribution and 
Rulemaking for Certain States in the Ozone 
Transport Assessment Group Region for Purposes of 



Reducing Regional Transport of Ozone,’’ 63 FR 
57356 (October 27, 1998). 



310 See, e.g., ‘‘Finding of Substantial Inadequacy 
of Implementation Plan; Call for Iowa State 
Implementation Plan Revision,’’ 76 FR 41424 (July 
14, 2011) (SIP call to Iowa due to PM2.5 NAAQS 
violations in Muscatine area); ‘‘Approval and 
Promulgation of State Implementation Plans; Call 
for Sulfur Dioxide SIP Revisions for Billings/Laurel, 
MT [Montana],’’ 58 FR 41430 (August 4, 1993) (SIP 
call to Montana due to modeled violations of the 
SO2 NAAQS). 



311 See ‘‘Action to Ensure Authority to Issue 
Permits Under the Prevention of Significant 
Deterioration Program to Sources of Greenhouse 
Gas Emissions; Finding of Substantial Inadequacy 
and SIP Call,’’ 75 FR 77698 (December 13, 2010). 
The EPA notes that a number of petitioners 
challenged this SIP call on various grounds, but the 
court ultimately determined that they did not have 
standing. Texas v. EPA, 726 F.3d 180 (D.C. Cir. 
2013). 



CAA requirement.’’ Many industry 
commenters questioned whether exempt 
emissions during SSM events pose any 
attainment-related concerns, making 
assertions such as: ‘‘[i]nfrequent 
malfunction, startup and shutdown 
events at a limited number of stationary 
sources are likely to have no effect on 
attainment.’’ 



Many state commenters made similar 
arguments, based on the specific 
attainment or nonattainment status of 
areas in their respective states. For 
example, one state commenter claimed 
that the EPA failed to make required 
technical findings that the specific 
provisions the Agency identified as 
legally deficient ‘‘are so substantially 
inadequate that the State cannot attain 
or maintain the NAAQS or otherwise 
comply with the CAA.’’ The commenter 
claimed that the EPA should have 
evaluated all of the state’s emission 
limitations, emission inventories and 
attainment and maintenance 
demonstrations for the NAAQS, rather 
than focusing on these individual SIP 
provisions. In order to demonstrate 
substantial inadequacy under section 
110(k)(5), the state claimed, the EPA 
‘‘must point to facts’’ that show ‘‘the 
State cannot attain or maintain the 
NAAQS or comply with the CAA’’ if the 
provisions remain in the SIP. Other 
states made comparable arguments with 
respect to the SIP provisions at issue in 
their SIPs and claimed that the EPA is 
required to establish how the provisions 
caused or contributed to a specific 
violation of a NAAQS in those states. 



By contrast, many environmental 
group commenters and individual 
commenters took the opposite position 
concerning what is necessary to support 
a finding of substantial inadequacy 
under section 110(k)(5). These 
commenters argued that that the EPA 
may issue a SIP call not only where it 
determines that a SIP is substantially 
inadequate to attain or maintain a 
NAAQS with a technical analysis but 
also where the Agency determines that 
the SIP is substantially inadequate ‘‘to 
comply with any requirement of the 
Act.’’ The commenters noted that the 
EPA identified specific statutory 
provisions of the CAA with which the 
SIP provisions at issue in this action do 
not comply. For example, these 
commenters agreed with the EPA’s view 
that SIP provisions with automatic or 
discretionary exemptions for emissions 
during SSM events do not meet the 
fundamental requirements that SIP 
emission limitations must apply to limit 
emissions from sources on a continuous 
basis, in accordance with sections 
110(a)(2)(A), 110(a)(2)(C) and 302(k). In 
addition to arguing that failure to meet 



legal requirements of the CAA is a 
sufficient basis for a SIP call, some 
commenters provided additional 
support to illustrate how SIP provisions 
with deficiencies such as automatic or 
discretionary exemptions for emissions 
during SSM events result in large 
amounts of excess emissions that would 
otherwise be violations of the applicable 
emission limitations. 



Response: The EPA disagrees with the 
argument that it has no authority to 
issue a SIP call under section 110(k)(5) 
unless the Agency provides a factual or 
technical analysis to demonstrate that 
the SIP provision at issue caused a 
specific environmental harm or 
undermined a specific enforcement 
case. As explained in the February 2013 
proposal, in the SNPR and in this final 
action, the EPA interprets its authority 
under section 110(k)(5) to authorize a 
SIP call for not only provisions that are 
substantially inadequate for purposes of 
attainment or maintenance of the 
NAAQS but also those provisions that 
are substantially inadequate for 
purposes of ‘‘any requirement’’ of the 
CAA.308 To be clear, the EPA can also 
issue a SIP call whenever it determines 
that a SIP as a whole, or a specific SIP 
provision, is deficient because the SIP 
did not prevent specific violations of a 
NAAQS, at a specific monitor, on a 
specific date. However, that is not the 
extent of the EPA’s authority under 
section 110(k)(5). 



On its face, section 110(k)(5) does not 
impose any explicit requirements with 
respect to what specific form of factual 
or analytical basis is necessary for 
issuance of a SIP call. Because the 
statute does not prescribe the basis on 
which the EPA is to make a finding of 
substantial inadequacy, the Agency 
interprets section 110(k)(5) to provide 
discretion concerning what is necessary 
to support such a finding. The Agency 
believes that the nature of the factual or 
analytical basis necessary to make a 
finding is dependent upon the specific 
nature of the substantial inadequacy in 
a given SIP provision. 



For example, when the EPA issued 
the NOX SIP Call to multiple states 
because their SIPs failed to address 
interstate transport adequately in 
accordance with section 
110(a)(2)(D)(i)(I), the Agency did base 
that SIP call on a detailed factual 
analysis including ambient air 
impacts.309 In that situation, the specific 



requirement of the CAA at issue was the 
statutory obligation of each state to have 
a SIP that contains adequate provisions 
to prohibit emissions from sources ‘‘in 
amounts’’ that ‘‘contribute significantly 
to nonattainment in, or interfere with 
maintenance by, any other State’’ with 
respect to the NAAQS. Because of the 
phrase ‘‘in amounts,’’ the EPA 
considered it appropriate to evaluate 
whether each state’s SIP was 
substantially inadequate to comply with 
section 110(a)(2)(D)(i)(I) through a 
detailed analysis of the emissions from 
the state and their impacts on other 
states. Moreover, given the use of 
ambiguous terms in section 
110(a)(2)(D)(i)(I) such as ‘‘contribute 
significantly,’’ the EPA concluded that it 
was appropriate to conduct a detailed 
analysis to quantify the amount of 
emissions that each of the affected states 
needed to eliminate in order to comply 
with section 110(a)(2)(D)(i)(I) for the 
specific NAAQS in question. However, 
the EPA’s decision to determine these 
facts and to conduct these analyses as a 
basis for that particular SIP call action 
was due to the nature of the SIP 
deficiency at issue and the wording of 
section 110(a)(2)(D)(i)(I). The EPA has 
similarly issued other SIP calls for 
which the Agency determined that a 
specific factual or technical analysis 
was appropriate to support the finding 
of substantial inadequacy.310 



Not all situations, however, require 
the same type of detailed factual 
analysis to support the finding of 
substantial inadequacy. For example, 
when the EPA issued the PSD GHG SIP 
call to 13 states for failure to have a PSD 
permitting program that properly 
addresses GHG emissions, the Agency 
did not need to base that SIP call action 
on a detailed factual analysis of ambient 
air impacts.311 In that situation, the 
statutory requirement of the CAA in 
question was the obligation of each state 
SIP under section 110(a)(2)(C) to 
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312 Id., 75 FR 77698 at 77705–07. 
313 See, e.g., ‘‘Finding of Substantial Inadequacy 



of Implementation Plan; Call for California State 
Implementation Plan Revision,’’ 68 FR 37746 (June 
25, 2003) (SIP call to California for failure to meet 
legal requirements of section 110(a)(2)(C), section 
110(a)(2)(I), and section 110(a)(2)(E) because of 
exemptions for agricultural sources from NNSR and 
PSD permitting requirements); ‘‘Credible Evidence 
Revisions,’’ 62 FR 8314 at 8327 (February 24, 1997) 
(discussing SIP calls requiring states to revise their 
SIPs to meet CAA requirements with respect to the 
use of any credible evidence in enforcement actions 
for SIP violations). 



314 See ‘‘Finding of Substantial Inadequacy of 
Implementation Plan; Call for Utah State 
Implementation Plan Revision; Proposed rule,’’ 76 
FR 21639 (April 18, 2011). 



315 Id., 76 FR 21639 at 21641. The EPA also found 
the first provision substantially inadequate because 
it operated to create an additional exemption for 
emissions during malfunctions that modified the 
existing emission limitations in some federal NSPS 
and NESHAP that the state had incorporated by 
reference into its SIP. The EPA’s 1999 SSM 
Guidance had indicated that state SIP provisions 
could not validly alter NSPS or NESHAP. 



316 Id. 



317 Id., 76 FR 21639 at 21643. 
318 690 F.3d 1157 (10th Cir. 2012). 
319 Id. 690 F.3d at 1168. 



include a PSD permitting program that 
addresses all federally regulated air 
pollutants, including GHGs. In that 
action, the EPA made a finding that the 
SIPs of 13 states were substantially 
inadequate to ‘‘comply with any 
requirement’’ of the CAA because the 
PSD permitting programs in their EPA- 
approved SIPs did not apply to GHG 
emissions from new and modified 
sources. Accordingly, the EPA issued a 
SIP call to the 13 states because their 
SIPs failed to comply with specific legal 
requirements of the CAA. This failure to 
meet an explicit CAA legal requirement 
to address GHG emissions in permits for 
sources as required by statute did not 
require the EPA to provide a technical 
analysis of the specific environmental 
impacts that this substantial inadequacy 
would cause. For this type of SIP 
deficiency, it was sufficient for the EPA 
to make a factual finding that the 
affected states had SIPs that failed to 
meet this fundamental legal 
requirement.312 The EPA has issued 
other SIP calls for which the Agency 
made a finding that a state’s failure to 
meet specific legal requirement of the 
CAA for SIPs was a substantial 
inadequacy without the need to provide 
a technical air quality analysis relating 
to NAAQS violations.313 



The EPA believes that the most 
relevant precedent for what is necessary 
to support a finding of substantial 
inadequacy in this action is the SIP call 
that the Agency previously issued to the 
state of Utah for deficient SIP provisions 
related to the treatment of excess 
emissions during SSM events.314 In that 
SIP call action, the EPA made a finding 
that two specific provisions in the 
state’s SIP were substantially inadequate 
because they were inconsistent with 
legal requirements of the CAA. For one 
of the provisions that included an 
exemption for emissions during 
‘‘upsets’’ (i.e., malfunctions), the EPA 
explained: 
Contrary to CAA section 302(k)’s definition 
of emission limitation, the exemption [in the 
provision] renders emission limitations in 



the Utah SIP less than continuous and, 
contrary to the requirements of CAA sections 
110(a)(2)(A) and (C), undermines the ability 
to ensure compliance with SIP emissions 
limitations relied on to achieve the NAAQS 
and other relevant CAA requirements at all 
times. Therefore, the [provision] renders the 
Utah SIP substantially inadequate to attain or 
maintain the NAAQS or to comply with other 
CAA requirements such as CAA sections 
110(a)(2)(A) and (C) and 302(k), CAA 
provisions related to prevention of significant 
deterioration (PSD) and nonattainment NSR 
permits (sections 165 and 173), and 
provisions related to protection of visibility 
(section 169A).315 



For a second provision, the EPA made 
a finding of substantial inadequacy 
because the provision interfered with 
the enforcement structure of the CAA. 
The EPA explained: 
This provision appears to give the executive 
secretary exclusive authority to determine 
whether excess emissions constitute a 
violation and thus to preclude independent 
enforcement action by EPA and citizens 
when the executive secretary makes a non- 
violation determination. This is inconsistent 
with the enforcement structure under the 
CAA, which provides enforcement authority 
not only to the States, but also to EPA and 
citizens. . . . Because it undermines the 
envisioned enforcement structure, it also 
undermines the ability of the State to attain 
and maintain the NAAQS and to comply 
with other CAA requirements related to PSD, 
visibility, NSPS, and NESHAPS.316 



In the Utah SIP call rulemaking, the 
EPA received similar adverse comments 
arguing that the Agency has no 
authority under section 110(k)(5) to 
issue a SIP call without a factual 
analysis that proves that the deficient 
SIP provisions caused a specific 
environmental harm, such as a NAAQS 
violation. Commenters in that 
rulemaking likewise argued that the 
EPA was required to prove a causal 
connection between the excess 
emissions that occurred during a 
specific exempt malfunction and a 
specific violation of the NAAQS. In 
response to those comments, the EPA 
explained: 



[W]e need not show a direct causal link 
between any specific unavoidable breakdown 
excess emissions and violations of the 
NAAQS to conclude that the SIP is 
substantially inadequate. It is our 
interpretation that the fundamental integrity 
of the CAA’s SIP process and structure is 
undermined if emission limits relied on to 



meet CAA requirements can be exceeded 
without potential recourse by any entity 
granted enforcement authority by the CAA. 
We are not restricted to issuing SIP calls only 
after a violation of the NAAQS has occurred 
or only where a specific violation can be 
linked to a specific excess emissions 
event.317 



The EPA’s interpretation of section 
110(k)(5) in the Utah action was directly 
challenged in US Magnesium, LLC v. 
EPA.318 Among other claims, the 
petitioners argued that the EPA did not 
have authority for the SIP call because 
the Agency had not ‘‘set out facts 
showing that the [SIP provision] has 
prevented Utah from attaining or 
maintaining the NAAQS or otherwise 
complying with the CAA.’’ Thus, the 
same arguments raised by commenters 
in this action have previously been 
advanced and rejected by the EPA and 
the courts. The court expressly upheld 
the EPA’s interpretation of section 
110(k)(5), concluding: 



Certainly, a SIP could be deemed 
substantially inadequate because air-quality 
records showed that actions permitted under 
the SIP resulted in NAAQS violations, but 
the statute can likewise apply to a situation 
like this, where the EPA determines that a 
SIP is no longer consistent with the EPA’s 
understanding of the CAA. In such a case, the 
CAA permits the EPA to find that a SIP is 
substantially inadequate to comply with the 
CAA, which would allow the EPA to issue 
a SIP call under CAA section 110(k)(5).319 



Finally, the EPA disagrees with the 
commenters on this specific point 
because it is not a logical construction 
of section 110(k)(5). The implication of 
the commenters’ argument is that if a 
given area is in attainment, then the 
question of whether the SIP provisions 
meet applicable legal requirements is 
irrelevant. If a given area is not in 
attainment, then the implication of the 
commenter’s argument is that the EPA 
must prove that the legally deficient SIP 
provision factually caused the violation 
of the NAAQS or else the legal 
deficiency is irrelevant. In the latter 
case, the logical extension of the 
commenter’s argument is that no matter 
how deficient a SIP provision is to meet 
applicable legal requirements, the EPA 
is foreclosed from directing the state to 
correct that deficiency unless and until 
there is proof of a specific 
environmental harm caused, or specific 
enforcement case thwarted, by that 
deficiency. Such a reading is 
inconsistent with both the letter and the 
intent of section 110(k)(5). 



2. Comments that the EPA must make 
specific factual findings to meet the 
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320 See S. Rep No. 91–1196 at 55–56 (1970). 



321 See, e.g., ‘‘Finding of Significant Contribution 
and Rulemaking for Certain States in the Ozone 
Transport Assessment Group Region for Purposes of 
Reducing Regional Transport of Ozone; Final rule,’’ 
63 FR 57355 (October 27, 1998) (EPA found that the 
SIPs of multiple states did not adequately control 
emissions that resulted in significant contribution 
to nonattainment in other states); ‘‘Action To 
Ensure Authority To Issue Permits Under the 
Prevention of Significant Deterioration Program to 
Sources of Greenhouse Gas Emissions: Finding of 
Substantial Inadequacy and SIP Call; Final rule,’’ 75 
FR 77697 (December 13, 2010) (EPA found that the 
SIPs of multiple states did not meet the legal 
requirements for PSD permitting for GHG 
emissions). 



requirements of section 110(a)(2)(H)(ii) 
to have authority to issue a SIP call. 



Comment: A number of commenters 
argued that even if section 110(k)(5) 
does not require the EPA to provide a 
technical analysis to support a finding 
of substantial inadequacy, section 
110(a)(2)(H)(ii) does impose this 
obligation. The commenters noted that 
section 110(a)(2)(H)(ii) requires states to 
revise their SIPs ‘‘whenever the 
Administrator finds on the basis of 
information available to the 
Administrator that the plan is 
substantially inadequate.’’ The 
commenters claimed that this statutory 
language imposes a requirement for the 
EPA to ‘‘find’’ the SIP inadequate and 
‘‘clearly indicates that a SIP Call must 
be justified by factual findings 
supported by record evidence.’’ 



One commenter argued that the use of 
the word ‘‘finds’’ should be read in light 
of the dictionary definition of ‘‘find’’— 
‘‘to discover by study or experiment.’’ 
The commenter noted that courts 
commonly hold that agencies must draw 
a link between the facts and a 
challenged agency decision. To support 
this basic principle of administrative 
law, the commenter cited a litany of 
cases including: Motor Vehicle Mfrs 
Ass’n v. State Farm Mut. Auto Ins. Co., 
463 U.S. 29, 43 (1983); Appalachian 
Power Co. v. EPA, 251 F.3d 1026, 1034 
(D.C. Cir. 2001); Tex Tin Corp. v. EPA, 
992 F.2d 353, 356 (D.C. Cir. 1993); Nat’l 
Gypsum v. EPA, 968 F.2d 40, 43–44 
(D.C. Cir. 1992); Michigan v. EPA, 213 
F.3d 663, 681 (D.C. Cir. 2000). Thus, the 
commenter suggested that the statutory 
language of section 110(a)(2)(H)(ii) 
requires a specific factual or technical 
demonstration concerning the ambient 
air impacts of an inadequate SIP 
provision, even if the language of 
section 110(k)(5) does not. 



Another commenter argued that the 
phrase ‘‘on the basis of information 
available to the Administrator’’ in 
section 110(a)(2)(H)(ii) means that the 
EPA must not only consider the specific 
terms of the SIP provisions relative to 
the legal requirements of the statute but 
must also consider other information 
that is ‘‘available,’’ including how the 
provisions have been affecting air 
quality or enforcement since approval. 
In support of this proposition, the 
commenter cited 1970 legislative history 
for section 110(a)(2)(H): 



Whenever the Secretary or his 
representative finds from new information 
developed after the plan is approved that the 
plan is not or will not be adequate to achieve 
promulgated ambient air quality standards he 
must notify the appropriate States and give 



them an opportunity to respond to the new 
information.320 



Thus, the commenter concluded that 
the EPA must not only find that the SIP 
is facially inconsistent with the legal 
requirements of the CAA but also find 
it ‘‘substantially inadequate’’ to achieve 
the goals of the requirements as a factual 
matter before issuing a SIP call. The 
implication of the commenter’s 
argument is that section 110(a)(2)(H)(ii) 
imposes additional limitations upon the 
EPA’s authority to issue a SIP call. 



Response: The EPA disagrees that it 
has not made the findings necessary to 
support the present SIP call action. The 
thrust of the commenters’ argument is 
that the facts that the EPA ‘‘finds’’ or the 
‘‘information’’ upon which the EPA 
bases such a finding can only be 
technical or scientific facts proving that 
a given SIP provision resulted in 
emissions that caused a specific 
violation of the NAAQS. As with 
section 110(k)(5), however, nothing in 
section 110(a)(2)(H)(ii) compels such a 
narrow reading. The plain language of 
section 110(a)(2)(H)(ii) does not support 
the commenters’ arguments. To the 
extent that section 110(a)(2)(H)(ii) is 
ambiguous, however, the EPA does not 
interpret it to require the types of 
technical findings claimed by the 
commenters in the case of SIP 
provisions that do not meet legal 
requirements of the CAA. To the 
contrary, the EPA interprets the 
statutory language to leave to the 
Agency’s discretion what facts or 
information are necessary to find that a 
given SIP provision is substantially 
inadequate. In short, the EPA’s 
‘‘finding’’ may be a finding that a SIP 
provision does not meet applicable legal 
requirements without definitive proof 
that this legal deficiency caused a 
specific outcome, such as a specific 
impact on the NAAQS or a specific 
enforcement action. 



First, section 110(a)(2)(H)(ii) does not 
on its face directly address the scope of 
the EPA’s authority, unlike section 
110(k)(5). Section 110(a)(2)(H)(ii) 
appears in section 110(a)(2), which 
contains a listing of specific structural 
or program requirements that each 
state’s SIP must include. In the case of 
section 110(a)(2)(H)(ii), the CAA 
requires each state to have provisions in 
its SIP that ‘‘provide for revision of such 
plan’’ in the event that the EPA issues 
a SIP call. Given that section 110(k)(5) 
is the provision that directly addresses 
the EPA’s authority to issue a SIP call, 
section 110(a)(2)(H)(ii) should not be 
interpreted in a way that contradicts or 
curtails the broad authority provided in 



section 110(k)(5). The EPA does not 
interpret section 110(k)(5) to require 
proof that a given SIP provision caused 
a specific environmental harm or 
undermined a specific enforcement 
action in order to find the provision 
substantially inadequate. If the 
provision fails to meet fundamental 
legal requirements of the CAA for SIP 
provisions, that alone is sufficient. 



Second, even if read in isolation, 
section 110(a)(2)(H)(ii) does not specify 
what type of finding the EPA is required 
to make or specify the way in which the 
Agency should make such a finding. 
The EPA agrees that this section of the 
CAA describes findings that the EPA 
makes ‘‘on the basis of information 
available to the Administrator that the 
plan is substantially inadequate to 
attain’’ the NAAQS. This section does 
not, however, expressly state that the 
‘‘information’’ in question must be a 
particular form of information, nor does 
it expressly require any specified form 
of technical analysis such as modeling 
that demonstrates that a particular SIP 
deficiency caused a violation of the 
NAAQS. Because the term 
‘‘information’’ is not limited in this way, 
the EPA interprets it to mean whatever 
form of information is relevant to the 
finding in question. For certain types of 
deficiencies, the EPA may determine 
that such a technical analysis is 
appropriate, but that does not mean that 
it is required as a basis for all findings 
of substantial inadequacy.321 



Third, section 110(a)(2)(H)(ii), like 
section 110(k)(5), is not limited to 
findings related exclusively to 
attainment of the NAAQS. Section 
110(a)(2)(H)(ii) also expressly refers to 
findings by the EPA that a SIP is 
substantially inadequate ‘‘to otherwise 
comply with any additional 
requirements established under’’ the 
CAA. The EPA interprets this explicit 
reference to ‘‘any additional 
requirements’’ to include any legal 
requirements applicable to SIP 
provisions, such as the requirement that 
emission limitations must apply 
continuously. The commenters 
misconstrue section 110(a)(2)(H)(ii) to 
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322 The EPA notes that the significance of this 
1970 legislative history was raised in US 
Magnesium, LLC v. EPA, 690 F.3d 1157, 1166 (10th 
Cir. 2012). That court found the legislative history 
‘‘inapposite’’ simply because it did not pertain to 
section 110(k)(5) which Congress added to the CAA 
in 1990. This legislative history passage is of 
limited significance in this action as well. 323 Id., 690 F.3d 1157, 1166. 



324 See February 2013 proposal, 78 FR 12459 at 
12483–88. 



refer exclusively to provisions that are 
literally found to cause a specific 
violation of the NAAQS. The EPA 
acknowledges that the legislative history 
quoted by the commenters discusses 
findings related to a failure of a SIP to 
attain the NAAQS, but the passage 
quoted does not explain the meaning of 
‘‘new information’’ any more 
specifically than the statute, nor does 
the passage explain why the actual 
statutory text of section 110(a)(2)(H)(ii) 
now refers to findings related to failures 
to meet ‘‘any additional requirements’’ 
of the CAA.322 Moreover, the 
commenters did not address the changes 
to the CAA in 1977 that added to the 
statutory language to refer to other 
requirements, nor did they address the 
changes to the CAA in 1990 that added 
section 110(k)(5), which refers to all 
other requirements of the CAA. The 
EPA believes that the more recent 
changes to the statute in fact support its 
view that section 110(a)(2)(H)(ii) entails 
compliance with the legal requirements 
of the CAA, not the narrow reading 
advocated by the commenters. 



Fourth, the EPA disagrees with the 
commenters’ arguments that it did not 
make factual ‘‘findings’’ to support this 
SIP call. To the contrary, the EPA has 
made numerous factual determinations 
with regard to the specific SIP 
provisions at issue. For example, for 
those SIP provisions that include 
automatic exemptions for emissions 
during SSM events, the EPA has found 
that the provisions are inconsistent with 
the definition of ‘‘emission limitation’’ 
in section 302(k) and that SIP provisions 
that allow sources to exceed otherwise 
applicable emission limitations during 
SSM events may interfere with 
attainment and maintenance of the 
NAAQS. The EPA has also made the 
factual determination that other SIP 
provisions that authorize director’s 
discretion exemptions during SSM 
events are inconsistent with the 
statutory provisions applicable to the 
approval and revision of SIP provisions. 
The EPA has found that overbroad 
enforcement discretion provisions are 
inconsistent with the enforcement 
structure of the CAA in that they could 
be interpreted to allow the state to make 
the final decision whether such 
emissions are violations, thus impeding 
the ability of the EPA and citizens to 
enforce the emission limitations of the 



SIP. Similarly, the EPA has found, 
consistent with the court’s decision in 
NRDC v. EPA, that affirmative defenses 
in SIP provisions are inconsistent with 
CAA requirements because they operate 
to alter or eliminate the jurisdiction of 
the courts to determine liability and 
impose penalties. In short, the EPA has 
made the factual findings that specific 
provisions are substantially inadequate 
to meet requirements of the CAA, as 
contemplated in both section 
110(a)(2)(H)(ii) and section 110(k)(5). 



Finally, the EPA notes that the cases 
cited by the commenters to support 
their contentions concerning the factual 
basis for agency decisions are not 
relevant to the specific question at hand. 
The correct question is whether section 
110(a)(2)(H)(ii) requires the type of 
factual or technical analysis that they 
claim. None of the cases they cited 
address this specific issue. By contrast, 
the decision of the Tenth Circuit in US 
Magnesium, LLC v. EPA is much more 
relevant. In that decision, the court 
concluded that the EPA’s authority 
under section 110(k)(5) is not restricted 
to situations where a deficient SIP 
provision caused a specific violation of 
the NAAQS and the exercise of that 
authority does not require specific 
factual findings that the provision 
caused such impacts.323 



3. Comments that the EPA lacks 
authority to issue a SIP call because it 
is interpreting the term ‘‘substantial 
inadequacy’’ incorrectly. 



Comment: Some commenters claimed 
that although the term ‘‘substantially 
inadequate’’ is not defined in the 
statute, the EPA made no effort to 
interpret the term. Citing Qwest Corp. v. 
FCC, 258 F.3d 1191, 1201–02 (10th Cir. 
2001), the commenters argued that the 
EPA is not entitled to any deference to 
its interpretation of the term 
‘‘substantial inadequacy.’’ 



Other commenters acknowledged that 
the EPA took the position that the term 
‘‘substantially inadequate’’ is not 
defined in the CAA and that the Agency 
can establish an interpretation of that 
provision under Chevron step 2. 
However, these commenters disagreed 
that the EPA’s interpretation of the term 
in the February 2013 proposal was 
reasonable. In particular, the 
commenters disagreed with the EPA’s 
view that once a SIP provision is found 
to be ‘‘facially inconsistent’’ with a 
specific legal requirement of the CAA, 
nothing more is required to find the 
provision ‘‘substantially inadequate’’ to 
‘‘comply with’’ that requirement. 
Commenters claimed that the EPA’s 
interpretation conflicts with the statute 



because it ignores the statutory 
requirement that a SIP call be based on 
inadequacies that are ‘‘substantial’’ and 
that the interpretation does not meet the 
‘‘high bar’’ Congress established before 
states could be required to undertake 
the difficult task of revising a SIP. 



State commenters claimed that the 
requirement that the EPA must 
determine that the SIP is ‘‘substantially’’ 
inadequate establishes a heavy burden 
for the EPA. The commenters relied on 
a dictionary definition of 
‘‘substantially’’ as meaning 
‘‘considerable in importance, value, 
degree, amount, or extent.’’ The 
commenters argued that when 
modifying the word ‘‘inadequate,’’ the 
use of the modifier ‘‘substantially’’ in 
section 110(k)(5) enhances the degree of 
proof required. Thus, the commenters 
argued that the EPA cannot just assume 
that the provisions may prevent 
attainment of the NAAQS. 



Other industry commenters disagreed 
that the term ‘‘substantially inadequate’’ 
is ambiguous but claimed that even if it 
were, the EPA’s own interpretation is 
vague and ambiguous. The commenters 
asserted that the EPA’s statement that it 
must evaluate the adequacy of specific 
SIP provision ‘‘in light of the specific 
purposes for which the SIP provision at 
issue is required’’ and with respect to 
whether the provision meets 
‘‘fundamental legal requirements 
applicable to such a provision’’ is not a 
reasonable interpretation of the 
statutory language. Furthermore, the 
commenters argued, the EPA’s 
interpretation of section 110(k)(5) to 
authorize a SIP call in the absence of 
any causal evidence that the SIP 
provision at issue causes a particular 
environmental impact reads out of the 
statute ‘‘the explicit requirement that a 
SIP call related to NAAQS be made only 
where the state plan is substantially 
inadequate to attain or maintain the 
relevant standard.’’ 



Response: The EPA disagrees with 
commenters who claimed that the 
Agency did not explain its 
interpretation of section 110(k)(5) in 
general, or the term ‘‘substantially 
inadequate’’ in particular, in the 
February 2013 proposal. To the 
contrary, the EPA provided an 
explanation of why it considers section 
110(k)(5) to be ambiguous and provided 
a detailed explanation of how the 
Agency is interpreting and applying that 
statutory language to the specific SIP 
provisions at issue in this action.324 
Moreover, the EPA explained why it 
believes that the four major types of 
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325 See, e.g., H.R. 95–294, at 92 (1977) (referring 
to emission limitations as a fundamental tool for 
assuring attainment and maintenance of the 
NAAQS and stating that unless they are ‘‘complied 
with at all times, there can be no assurance that 
ambient standards will be attainment and 
maintained.’’ 



326 696 F.3d 7, 29 (D.C. Cir. 2012) rev’d, 134 S. 
Ct. 1584 (2014). 



provisions at issue are inconsistent with 
applicable legal requirements of the 
CAA and thus substantially inadequate. 
In the SNPR, the EPA reiterated its 
interpretation of section 110(k)(5) with 
respect to affirmative defense provisions 
in SIPs but updated that interpretation 
in response to the logic of the more 
recent court decision in NRDC v. EPA. 
Thus, the commenters’ reliance on the 
Qwest decision is not appropriate, 
because the EPA did explain its 
interpretation of the statute and it is not 
one that is contrary to the statute. A 
more appropriate precedent is the 
decision in US Magnesium, LLC v. EPA, 
in which the same court upheld the 
EPA’s interpretation of its authority 
under section 110(k)(5). In short, the 
EPA believes that section 110(k)(5) 
provides the EPA with discretion to 
determine what constitutes a substantial 
inadequacy and to determine the 
appropriate basis for such a finding in 
light of the relevant CAA requirements 
at issue. Thus, the commenters are in 
error that the EPA did not articulate its 
interpretation of section 110(k)(5). 



The EPA also disagrees with those 
commenters who argued that the 
Agency has ignored or misinterpreted 
the term ‘‘substantial’’ in this action. As 
many commenters acknowledged, this 
term is not defined in the statute. Their 
reliance on a dictionary definition, 
however, is based on the incorrect 
premise that a failure to comply with 
the legal requirements of the CAA for 
SIP provisions is not ‘‘considerable in 
importance, value, degree, amount, or 
extent.’’ 



First, the commenters’ argument 
ignores the full statutory language of 
section 110(k)(5) in which the EPA is 
authorized to issue a SIP call whenever 
it determines that a given SIP provision 
is inadequate, not only because of 
impacts on attainment of the NAAQS 
but also upon a failure to meet ‘‘any 
other requirement’’ of the CAA. As 
explained in the February 2013 proposal 
and in the SNPR, the EPA interprets its 
authority under section 110(k)(5) to 
encompass any type of deficiency, 
including failure to meet specific legal 
requirements of the CAA for SIP 
provisions. Failure to comply with these 
legal requirements can have the effect of 
interfering with attainment and 
maintenance of the NAAQS (e.g., by 
allowing unlimited emissions from 
sources during SSM events), but the 
failure to comply with the legal 
requirements is in and of itself a basis 
for a SIP call. 



Second, the commenters’ argument 
implies that failure of a SIP provision to 
meet a legal requirement of the CAA is 
not a ‘‘substantial’’ inadequacy. The 



EPA strongly disagrees with the view 
that complying with applicable legal 
requirements is not an important 
consideration in general, and not 
important with respect to the specific 
legal defects at issue here. For example, 
the EPA considers a SIP provision that 
does not apply continuously because it 
contains SSM exemptions to be 
substantially inadequate because it fails 
to meet legal requirements of sections 
110(a)(2)(A), 110(a)(2)(C) and 302(k). In 
particular, failure to meet the legal 
requirements for an emission limitation 
as contemplated in section 302(k) is a 
‘‘substantial’’ inadequacy. The EPA is 
not alone in this view; the D.C. Circuit 
in the Sierra Club v. Johnson case held 
that emission limitations must be 
continuous and cannot contain SSM 
exemptions. If inclusion of SSM 
exemptions in emission limitations 
were not a ‘‘substantial’’ deficiency from 
the court’s perspective, presumably the 
court would have ruled differently. As 
another example, the EPA considers the 
inclusion of affirmative defenses in SIP 
provisions that operate to alter the 
jurisdiction of the courts to be a 
substantial inadequacy. Again, the 
EPA’s view that SIP provisions cannot 
interfere with the enforcement structure 
of the CAA set forth in section 113 and 
section 304 is not unreasonable. The 
court’s decision in NRDC v. EPA held 
that EPA regulations cannot alter or 
eliminate the jurisdiction of courts to 
determine liability and impose remedies 
in judicial enforcement cases and this 
same logic extends to the states in SIP 
provisions. Contrary to the arguments of 
the commenters, the EPA reasonably 
interprets the term ‘‘substantial’’ in 
section 110(k)(5) to include compliance 
with the legal requirements of the CAA 
applicable to SIP provisions. 



Third, the EPA notes that its reading 
of section 110(k)(5) does not ‘‘read out 
of the statute’’ the statutory language 
that SIP provisions can be substantially 
inadequate ‘‘to attain or maintain the 
relevant NAAQS’’ as claimed by the 
commenters. The EPA agrees that SIP 
provisions can be found substantially 
inadequate for this specific reason, but 
it is the commenters who read words 
out of section 110(k)(5) by disregarding 
the portion of the statute that also 
authorizes a SIP call whenever a SIP 
provision does not ‘‘comply with any 
requirement of’’ the CAA. Indeed, the 
EPA believes that SIP provisions that 
fail to meet the specific legal 
requirements of the CAA are very likely 
to have these impacts as well; e.g., the 
unlimited emissions authorized by SSM 
exemptions can interfere with 
attainment and maintenance of the 



NAAQS. The EPA believes that 
Congress consciously included these 
fundamental legal requirements in order 
to assure that SIP provisions will 
achieve the objectives of the CAA, such 
as attainment and maintenance of the 
NAAQS. For example, legislative 
history for section 302(k) indicates that 
Congress intentionally required that 
emission limitations apply continuously 
in order to assure that they would 
achieve these goals as well as be 
consistent with the enforcement 
structure of the CAA.325 



4. Comments that the EPA lacks 
authority to issue a SIP call because it 
is required to ‘‘quantify’’ the magnitude 
of any alleged SIP deficiency in order to 
establish that it is substantial. 



Comment: A number of commenters 
argued that, in addition to failing to 
provide a required technical analysis to 
support a SIP call, the EPA was also 
failing to quantify in advance the degree 
of inadequacy that is necessary for a 
given SIP provision to be substantially 
inadequate. The commenters asserted 
that the EPA has a burden to define in 
advance what amount of inadequacy is 
‘‘substantial,’’ before the Agency can 
require states to comply with a SIP call. 
Some commenters made this argument 
based upon their experience with prior 
SIP call rulemakings, such as the NOX 
SIP call in which the Agency performed 
such an analysis. Other commenters, 
however, evidently based this argument 
upon their reading of the D.C. Circuit’s 
decision in EME Homer City Generation, 
L.P. v. EPA.326 Some commenters also 
argued that ‘‘all’’ past EPA SIP calls 
have been based upon a specific 
technical analysis concerning the 
sufficiency of a SIP to provide for 
attainment and maintenance of a 
NAAQS and that this establishes that 
such an analysis is always required. 



Response: The EPA disagrees that 
section 110(k)(5) requires the Agency to 
‘‘quantify’’ the degree of inadequacy in 
a given SIP provision before issuing a 
SIP call. As explained in detail in the 
February 2013 proposal and this 
document, the EPA interprets section 
110(k)(5) to authorize the Agency to 
determine the nature of the analysis 
necessary to make a finding that a SIP 
provision is substantially inadequate. 
The EPA agrees that for certain SIP call 
actions, such as the NOX SIP call, the 
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327 Chevron, U.S.A., Inc. v. Natural Res. Def. 
Council, Inc., 467 U.S. 837, 843–44 (1984). 



328 See, e.g., US Magnesium, LLC v. EPA, 690 F.3d 
1157, 1168 (10th Cir. 2012) (citing 42 U.S.C. 
7410(k)(5)) (holding that the EPA may issue a SIP 
call not only based on NAAQS violations, but also 
whenever ‘‘EPA determines that a SIP is no longer 
consistent with the EPA’s understanding of the 
CAA’’); id. at 1170 (upholding the EPA’s authority 
‘‘to call a SIP in order to clarify language in the SIP 
that could be read to violate the CAA,’’ even absent 
a pertinent judicial finding). 



specific nature of the SIP call in 
question for section 110(a)(2)(D)(i) did 
warrant a technical evaluation of 
whether the emissions from sources in 
particular states were significantly 
contributing to violations of a NAAQS 
in other states. Thus, the EPA elected to 
perform a specific form of analysis to 
determine whether emissions from 
sources in certain states significantly 
contributed to violations of the NAAQS 
in other states, and if so, what degree of 
reductions were necessary to remedy 
that interstate transport. 



The nature of the SIP deficiencies at 
issue in this action does not require that 
type of technical analysis and does not 
require a ‘‘quantification’’ of the extent 
of the deficiency. In this action, the EPA 
is promulgating a SIP call action that 
directs the affected states to revise 
existing SIP provisions with specific 
legal deficiencies that make the 
provisions inconsistent with 
fundamental legal requirements of the 
CAA for SIPs, e.g., automatic 
exemptions for emissions during SSM 
events or affirmative defense provisions 
that limit or eliminate the jurisdiction of 
courts to determine liability and impose 
remedies for violations. Accordingly, 
the EPA has determined that it is not 
necessary to establish that these 
deficiencies literally caused a specific 
violation of the NAAQS on a particular 
day or undermined a specific 
enforcement case. It is sufficient that the 
provisions fail to meet a legal 
requirement of the CAA and thus are 
substantially inadequate as provided in 
section 110(k)(5). 



5. Comments that the EPA’s 
interpretation of substantial inadequacy 
would override state discretion in 
development of SIP provisions. 



Comment: Some state and industry 
commenters argued that the EPA’s 
interpretation of its authority under 
section 110(k)(5) is wrong because it is 
inconsistent with the principle of 
cooperative federalism. These 
commenters asserted that the EPA’s 
interpretation of the term ‘‘substantially 
inadequate,’’ as explained in the 
February 2013 proposal, would allow 
the Agency to dictate that states revise 
their SIPs without any consideration of 
whether the states’ preferred control 
measures affect attainment of the 
NAAQS, thereby expanding the EPA’s 
role in CAA implementation. 
Consequently, these commenters 
concluded, the EPA’s interpretation of 
section 110(k)(5) is neither ‘‘reasonable’’ 
nor ‘‘a permissible construction of the 



statute’’ under the principles of Chevron 
deference.327 



Response: The EPA disagrees with the 
commenters’ view of the cooperative- 
federalism relationship established in 
the CAA, as explained in detail in 
section V.D.2 of this document. Because 
the commenters are misconstruing the 
respective responsibility and authorities 
of the states and the EPA under 
cooperative federalism, the Agency does 
not agree that its interpretation of 
section 110(k)(5) is ‘‘unreasonable’’ for 
this reason under the principles of 
Chevron. As explained in detail in the 
February 2013 proposal, the EPA 
interprets its authority under section 
110(k)(5) to include the ability to 
require states to revise their SIP 
provisions to correct the types of 
deficiencies at issue in this action. 



Section 110(k)(5) explicitly authorizes 
the EPA to issue a SIP call for a broad 
range of reasons, including to address 
any SIP provisions that relate to 
attainment and maintenance of the 
NAAQS, to interstate transport, or to 
any other requirement of the CAA.328 
The EPA’s authority and responsibility 
to review SIP submissions in the first 
instance is to assure that they meet all 
applicable procedural and substantive 
requirements of the CAA, in accordance 
with the requirements of sections 
110(k)(3), 110(l) and 193. The EPA’s 
authority and responsibility under the 
CAA includes assuring that SIP 
provisions comply with specific 
statutory requirements, such as the 
requirement that emission limitations 
apply to sources continuously. The CAA 
imposes these statutory requirements in 
order to assure that the larger objectives 
of SIPs are achieved, such as the 
attainment and maintenance of the 
NAAQS, protection of PSD increments, 
improvement of visibility and providing 
for effective enforcement. The CAA 
imposes this authority and 
responsibility upon the EPA when it 
first evaluates a SIP submission for 
approval. Likewise, after the initial 
approval, section 110(k)(5) authorizes 
the EPA to require states to revise their 
SIPs whenever the Agency later 
determines that to be necessary to meet 
CAA requirements. This does not in any 
way allow the EPA to interfere in the 



states’ selection of the control measures 
they elect to impose to satisfy CAA 
requirements relating to NAAQS 
attainment and maintenance, provided 
that those selected measures comply 
with all CAA requirements such as the 
need for continuous emissions 
limitations. Accordingly, the EPA 
believes that its interpretation of section 
110(k)(5) is fully consistent with the 
letter and the purpose of the principles 
of cooperative federalism. 



6. Comments that the EPA cannot 
issue a SIP call for an existing SIP 
provision unless the provision was 
deficient at the time the state originally 
developed and submitted the provision 
for EPA approval. 



Comment: Commenters argued that 
the EPA is using the SIP call to require 
states to change SIP provisions that 
were acceptable at the time they were 
originally approved and argued that 
section 110(k)(5) cannot be used for that 
purpose. Specifically, one commenter 
asserted that section 110(k)(5) provides 
that findings of substantial inadequacy 
shall ‘‘subject the State to the 
requirements of this chapter to which 
the State was subject when it developed 
and submitted the plan for which such 
finding was made.’’ (Emphasis added by 
commenter.) The implication of the 
commenters’ argument is that a SIP 
provision only needs to meet the 
requirements of the CAA that were 
applicable at the time the state 
originally developed and submitted the 
provision for EPA approval. Because the 
EPA has no authority to issue a SIP call 
under their preferred reading of section 
110(k)(5), the commenters claimed, the 
EPA would have to use its authority 
under section 110(k)(6) and would have 
to establish that the original approval of 
each of the provisions at issue in this 
action was in error. 



Response: The EPA disagrees with 
this reading of section 110(k)(5). As an 
initial matter, the commenter takes the 
quoted excerpt of the statute out of 
context. The quoted language follows 
‘‘to the extent the Administrator deems 
appropriate.’’ Thus, it is clear when the 
statutory provision is read in full that 
the EPA has discretion in specifying the 
requirements to which the state is 
subject and is not limited to specifying 
only those requirements that applied at 
the time the SIP was originally 
‘‘developed and submitted.’’ Moreover, 
this cramped reading of section 
110(k)(5) is not a reasonable 
interpretation of the statute because by 
this logic, the EPA could never require 
states to update grossly out-of-date SIP 
provisions so long as the provisions 
originally met CAA requirements. Given 
that the CAA creates a process by which 
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329 See February 2013 proposal, 78 FR 12459 at 
12483, n.72. 



the EPA is required to establish and to 
update the NAAQS on a continuing 
basis, and states are required to update 
and revise their SIPs on a continuing 
basis, the Agency believes that Congress 
would not have intended that SIP 
provisions remain static for all time 
simply because they were adequate 
when first developed and approved. 
Such an interpretation would mean that 
subsequent legally significant events 
such as amendments of the CAA, court 
decisions interpreting the CAA and new 
or revised EPA regulations are not 
relevant to the continuing adequacy of 
existing SIP provisions. Similarly, such 
an interpretation would mean that facts 
arising later could never provide a basis 
for a SIP call, e.g., to address interstate 
transport that was not evident at the 
time of the original development and 
approval of the SIP provisions or that 
needs to be addressed further because of 
a revised NAAQS. 



The commenters also argued that if a 
state’s SIP provision was flawed at the 
time the EPA approved it, then the 
Agency’s only alternative for addressing 
the deficient provision is through the 
error correction authority of section 
110(k)(6). The EPA disagrees. The CAA 
provides a number of tools to address 
flawed SIPs and the EPA does not 
interpret these provisions to be 
mutually exclusive. While the EPA 
could potentially have relied on section 
110(k)(6) to remove the deficient 
provisions at issue in this action, the 
Agency believes that section 110(k)(5) 
authority also provides a means to 
address flawed SIP provisions. As 
explained in the February 2013 
proposal, the EPA specifically 
considered the relative merits of 
reliance on section 110(k)(5) and section 
110(k)(6) and determined that the 
former was a better approach for this 
action.329 In the present circumstances, 
the EPA is not addressing a single 
targeted flaw, i.e., a specific SIP revision 
that was flawed. Moreover, the EPA is 
not only dealing with a multitude of 
states in this action, but also in many 
cases with numerous SIP provisions 
developed over the years by a specific 
state. The provisions at issue often are 
included in several different places in a 
complex SIP and can affect multiple 
emission limitations in the SIP that 
apply to sources for purposes of 
multiple NAAQS. 



Comparing the SIP call and error 
correction approaches, the EPA 
concluded that the SIP call authority 
under section 110(k)(5) provides the 
better approach for this action, in that 



it allows the states to evaluate the 
overall structure of their existing SIPs 
and determine how best to modify the 
affected SIP provisions in order to 
address the identified deficiencies. By 
contrast, use of the error correction 
authority under section 110(k)(6) would 
result in immediate disapproval and 
removal of existing SIP provisions from 
the SIP, which could cause confusion in 
terms of what requirements apply to 
sources. Moreover, the EPA’s 
disapproval of a SIP submission through 
an error correction that reverses a prior 
SIP approval of a required SIP provision 
starts a ‘‘sanctions clock,’’ and sanctions 
would apply if the state has not 
submitted a revised SIP within 18 
months. Similarly, the EPA would be 
required to promulgate a FIP if the 
Agency has not approved a revised SIP 
submission from the state within 24 
months. In comparison, the sanctions 
and federal plan ‘‘clocks’’ would not 
start under the SIP call approach unless 
and until the state fails to submit a SIP 
revision in response to this SIP call, or 
unless and until the EPA disapproves 
that SIP submission. As explained in the 
February 2013 proposal, the EPA 
determined that the SIP call process was 
a better procedure through which to 
address the deficient SIP provisions at 
issue in this action. 



7. Comments that the EPA failed to 
consider how excess emissions resulting 
from SSM exemptions would affect 
compliance with specific NAAQS, 
including NAAQS with different 
averaging periods or different statistical 
forms. 



Comment: In addition to general 
claims that the EPA failed to provide 
required technical analysis to support 
the proposed SIP call to states for 
automatic and discretionary SSM 
exemptions, commenters specifically 
argued that the EPA is required to 
establish that these exemptions have 
caused violations in light of the 
considerations such as the averaging 
time or statistical form of specific 
NAAQS. The implication of the 
commenters’ argument is that in order 
to demonstrate that a given SIP 
provision with an SSM exemption is 
substantially inadequate under section 
110(k)(5), the EPA has to establish 
definitively that the emissions during 
SSM events would cause a violation of 
a particular NAAQS. This would 
potentially include an evaluation of the 
impacts of the exempted emissions on 
NAAQS with different averaging 
periods, e.g., impacts on an annual 
NAAQS, a 24-hour NAAQS, or a 1-hour 
NAAQS, and impacts on NAAQS with 
different statistical forms, e.g., a NAAQS 
that measures attainment by an annual 



arithmetical mean versus one that is 
measured by a 98th-percentile value. 
Moreover, commenters alluded to the 
difficulty of ascertaining definitively 
how emissions of specific precursor 
pollutants during a given exempted 
SSM event would affect attainment of 
one or more NAAQS. 



To support the argument that the 
validity of SSM exemptions must be 
evaluated with respect to specific 
NAAQS, the commenters relied upon 
recent modeling guidance for the 1-hour 
NO2 NAAQS in which, the commenters 
claimed, the EPA directed states to 
disregard emissions during SSM events 
for purposes of demonstrating 
compliance with that NAAQS. The 
commenters claimed that the cited EPA 
guidance supports their argument that 
emissions from a source during any 
specific SSM event are unlikely to cause 
a violation of the 1-hour NO2 NAAQS. 
Accordingly, the commenters argued 
that the EPA has no authority to 
interpret the CAA to preclude 
exemptions for emissions during SSM 
events without first demonstrating that 
the exempt emissions cause NAAQS 
violations. 



Response: As explained in the 
February 2013 proposal, and in 
response to other comments in this 
action, the EPA does not interpret 
section 110(k)(5) to require a specific 
technical analysis to support a SIP call 
related to legal deficiencies in SIP 
provisions. In section 110(k)(5), 
Congress left it to the Agency’s 
discretion to determine what type and 
level of analysis is necessary to establish 
that a SIP provision is substantially 
inadequate. As explained in the 
February 2013 proposal, the EPA does 
not need to define the precise contours 
of its authority under section 110(k)(5) 
for all potential types of SIP deficiencies 
in this action. For purposes of this 
action, it is sufficient that the SIP 
provisions at issue are inconsistent with 
applicable requirements. While an 
ambient air quality impact analysis may 
be appropriate to support a SIP call with 
respect to certain requirements of the 
CAA, e.g., a SIP call for failure to have 
SIP provisions to prevent significant 
contribution to nonattainment in 
another state in accordance with section 
110(a)(2)(D)(i)(I), the EPA does not 
interpret the CAA to require such an 
analysis in all instances. In particular, 
where the substantial inadequacy is 
related to a failure to meet a 
fundamental legal requirement for SIP 
provisions, such as the requirement in 
section 302(k) that emission limitations 
apply continuously, the EPA does not 
believe that such a technical analysis is 
required. 
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330 See Memorandum, ‘‘Additional Clarification 
Regarding Application of Appendix W Modeling 
Guidance for the 1-hour NO2 National Ambient Air 
Quality Standard,’’ from T. Fox, EPA/OAQPS, to 
Regional Air Division Directors, March 1, 2011. 331 Id. at 2. 



For example, section 302(k) does not 
differentiate between the legal 
requirements applicable to SIP emission 
limitations for an annual NAAQS versus 
for a 1-hour NAAQS, nor between any 
NAAQS based upon the statistical form 
of the respective standards. In addition 
to being supported by the text of section 
302(k), the EPA’s interpretation of the 
requirement for sources to be subject to 
continuous emission limitations is also 
the most logical given the consequences 
of the commenters’ theory. The 
commenters’ argument provides 
additional practical reasons to support 
the EPA’s interpretation of the CAA to 
preclude exemptions for emissions 
during SSM events from SIP emission 
limitations as a basic legal requirement 
for all emission limitations. 



The EPA agrees that to ascertain the 
specific ambient impacts of emissions 
during a given SSM event can 
sometimes be difficult. This difficulty 
can be exacerbated by factors such as 
exemptions in SIP provisions that not 
only excuse compliance with emission 
limitations but also affect reporting or 
recordkeeping related to emissions 
during SSM events. Determining 
specific impacts of emissions during 
SSM events can be further complicated 
by the fact that the limited monitoring 
network for the NAAQS in many states 
may make it more difficult to establish 
that a given SSM event at a given source 
caused a specific violation of the 
NAAQS. Even if a NAAQS violation is 
monitored, it may be the result of 
emissions from multiple sources, 
including multiple sources having an 
SSM event simultaneously. The 
different averaging periods and 
statistical forms of the NAAQS may 
make it yet more difficult to determine 
the impacts of specific SSM events at 
specific sources, perhaps until years 
after the event occurred. By the 
commenters’ own logic, there could be 
situations in which it is functionally 
impossible to demonstrate definitively 
that emissions during a given SSM 
event at a single source caused a 
specific violation of a specific NAAQS. 



The commenters’ argument, taken to 
its logical extension, could result in 
situations where a SIP emission 
limitation is only required to be 
continuous for purposes of one NAAQS 
but not for another, based on 
considerations such as averaging time or 
statistical form of the NAAQS. Such 
situations could include illogical 
outcomes such as the same emission 
limitation applicable to the same source 
simultaneously being allowed to contain 
exemptions for emissions during SSM 
events for one NAAQS but not for 
another. For example, purely 



hypothetically under the commenters’ 
premise, a given source could 
simultaneously be required to comply 
with a rate-based NOX emission 
limitation continuously for purposes of 
a 1-hour NO2 NAAQS but not be 
required to do so for purposes of an 
annual NO2 NAAQS, or the source 
could be required to comply 
continuously with the same NOx 
limitation for purposes of the 8-hour 
ozone NAAQS and the 24-hour PM2.5 
NAAQS but not be required to do so for 
purposes of the annual PM2.5 NAAQS. 
Add to this the further complication 
that the source may be located in an 
area that is designated nonattainment 
for some NAAQS and attainment for 
other NAAQS, and thus subject to 
emission limitations for attainment and 
maintenance requirements 
simultaneously. 



Under the commenters’ premise, the 
same SIP emission limitation, subject to 
the same statutory definition in section 
302(k), could validly include SSM 
exemptions for purposes of some 
NAAQS but not others. Such a system 
of regulation would make it 
unnecessarily hard for regulated 
entities, regulators and other parties to 
determine whether a source is in 
compliance. The EPA does not believe 
that this is a reasonable interpretation of 
the requirements of the CAA, nor of its 
authority under section 110(k)(5). This 
unnecessary confusion is easily resolved 
simply by interpreting the CAA to 
require that a source subject to a SIP 
emission limitation for NOX must meet 
the emission limitation continuously, in 
accordance with the express 
requirement of section 302(k), thus 
making SSM exemptions impermissible. 
The EPA does not agree that the term 
‘‘emission limitation’’ can reasonably be 
interpreted to allow noncontinuous 
emission limitations for some NAAQS 
and not others. The D.C. Circuit has 
already made clear that the term 
‘‘emission limitation’’ means limits that 
apply to sources continuously, without 
exemptions for SSM events. 



Finally, the EPA disagrees with the 
specific arguments raised by 
commenters concerning the modeling 
guidance for the 1-hour NO2 NAAQS.330 
As relevant here, that guidance provides 
recommendations about specific issues 
that arise in modeling that is used in the 
PSD program for purposes of 
demonstrating that proposed 
construction will not cause or 
contribute to a violation of the 1-hour 



NO2 NAAQS. Thus, as an initial matter, 
the EPA notes that the context of that 
guidance relates to determining the 
extent of emission reductions that a 
source needs to achieve in order to 
obtain a permit under the PSD program, 
which is distinct from the question of 
whether an emission limitation in a 
permit must assure continuous emission 
reductions. 



The commenters argued that this EPA 
guidance ‘‘allows sources to completely 
exclude all emissions during startup 
and shutdown scenarios.’’ This 
characterization is inaccurate for a 
number of reasons. First, the guidance 
in question is only intended to address 
certain modeling issues related to 
predictive modeling to demonstrate that 
proposed construction will not cause or 
contribute to violation of the 1-hour 
NO2 NAAQS, for purposes of 
determining whether a PSD permit may 
be issued and whether the emission 
limitations in the permit will require 
sufficient emission reductions to avoid 
a violation of this standard. 



Second, to the extent that the 
guidance indicates that air quality 
considerations might in certain 
circumstances and for certain purposes 
be relevant to determining what 
emission limitations should apply to a 
source, that does not mean a source may 
legally have an exemption from 
compliance with existing emissions 
limitations during SSM events. In the 
guidance cited by the commenter, the 
EPA did recommend that under certain 
circumstances, it may be appropriate to 
model the projected impact of the 
source on the NAAQS without taking 
into account ‘‘intermittent’’ emissions 
from sources such as emergency 
generators or emissions from particular 
kinds of ‘‘startup/shutdown’’ 
operations.331 However, the EPA did not 
intend this to suggest that emissions 
from sources during SSM events may 
validly be treated as exempt in SIP 
emission limitations. Within the same 
guidance document, the EPA stated 
unequivocally that the guidance ‘‘has no 
effect on or relevance to existing 
policies and guidance regarding excess 
emissions that may occur during startup 
and shutdown.’’ The EPA explained 
further that ‘‘all emissions from a new 
or modified source are subject to the 
applicable permitted emission limits 
and may be subject to enforcement 
concerning such excess emissions, 
regardless of whether a portion of those 
emissions are not included in the 
modeling demonstration based on the 
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332 Id. at 11. 
333 Id. at 9. 



334 See Memorandum, ‘‘Guidance on 
Infrastructure State Implementation Plan (SIP) 
Elements under Clean Air Act Section 110(a)(1) and 
110(a)(2),’’ from Stephen D. Page, Director, OAQPS, 
to Regional Air Directors, Regions 1–10, September 
13, 2013, at page 51 (explaining that a state meets 
section 110(a)(2)(H) by having authority to revise its 
SIP in response to a SIP call). 



335 Id. at 10–11. 



guidance provided here.’’ 332 In other 
words, even if a state elects not to 
include intermittent emissions from 
some types of startup and shutdown 
events in certain modeling exercises, 
this does not mean that sources can be 
excused from compliance with the 
emission limitation during startup and 
shutdown, via an exemption for such 
emissions. 



Third, the guidance does not say that 
all SSM emissions may be considered 
intermittent and excluded from the 
modeling demonstration. The guidance 
explicitly recommends that the 
modeling be based on ‘‘emission 
scenarios that can logically be assumed 
to be relatively continuous or which 
occur frequently enough to contribute 
significantly to the annual distribution 
of daily maximum 1-hour 
concentrations’’ and gives the example 
that it may be appropriate to include 
startup and shutdown emissions from a 
peaking unit at a power plant in the 
modeling demonstration because those 
units go through frequent startup/
shutdown cycles.333 Thus, the guidance 
does not support commenters’ premise 
that the EPA must evaluate the air 
quality impacts from SSM events in SIP 
actions to determine that SSM 
exemptions in SIP provisions are 
substantially inadequate to meet 
fundamental requirements of the CAA. 



8. Comments that this SIP call action 
is inconsistent with 1976 EPA guidance 
for such actions. 



Comment: One commenter argued 
that the EPA misinterpreted the term 
‘‘substantially inadequate’’ in the 
February 2013 proposal because the 
Agency is reading this term differently 
than in the past. In support of this 
contention, the commenter pointed to a 
1976 guidance document from the EPA 
concerning the question of when a SIP 
may be substantially inadequate. The 
commenter argued that the EPA is 
wrong to interpret that term to mean 
anything other than a demonstrated 
failure to provide for factual attainment 
of the NAAQS. According to the 
commenter, the content of the 1976 
guidance indicates that the EPA is 
obligated to conduct a specific analysis 
to determine the air quality impact of an 
alleged inadequacy in a SIP provision 
and to establish and document the 
specific air quality impacts of the 
inadequacy. 



Response: The EPA disagrees with the 
commenter for multiple reasons. First, 
the 1976 document referred to by the 
commenter was the EPA’s guidance on 
the requirements of the CAA as it was 



embodied in 1970, not as Congress 
substantially amended it in 1990. The 
1976 guidance pertained not to the 
current SIP call provision at section 
110(k)(5) but rather to the requirements 
of section 110(a)(2)(H). This is 
particularly significant because the 1990 
CAA Amendments added section 
110(k)(5) to the statute. Although 
section 110(a)(2)(H) remains in the 
statute, it is primarily a requirement 
applicable to state ‘‘infrastructure’’ SIP 
obligations through which states are 
required to have state law authority to 
meet the structural SIP elements 
required in section 110(a)(2).334 In 
reviewing SIPs for compliance with 
section 110(a)(2)(H), the EPA verifies 
that state SIPs include the legal 
authority to respond to any SIP call. By 
contrast, the EPA’s authority to issue a 
SIP call under section 110(k)(5) is 
worded broadly, explicitly including the 
authority to make a finding of 
substantial inadequacy not only for 
failure to attain or maintain the NAAQS 
but also for failures related to interstate 
transport or ‘‘otherwise to comply with 
any requirement of’’ the CAA. 



Second, even setting aside that the 
guidance is not relevant to the EPA’s 
authority under section 110(k)(5), the 
1976 guidance on its face did not 
purport to define the full contours of the 
term ‘‘substantially inadequate’’ in 
section 110(a)(2)(H). The 1976 guidance 
stated explicitly that ‘‘it is difficult to 
develop comprehensive guidelines for 
all cases’’ and only listed ‘‘[s]ome 
factors that could be considered’’ in 
evaluating whether a state’s SIP is 
substantially inadequate.335 While the 
EPA acknowledges that these factors 
were primarily focused upon ambient 
air considerations as suggested by the 
commenter, they were not limited to 
that topic. Moreover, the EPA stated that 
factors ‘‘other than air quality and 
emission data must be considered’’ and 
provided several examples, including 
potential amendments to the CAA under 
consideration at that point in time that 
might change state SIP obligations and 
thus create the need for a SIP call. More 
significantly, nothing in the 1976 
guidance indicated that the EPA should 
or would ignore legal deficiencies in 
existing SIP provisions or that legal 
deficiencies are not relevant to the 



question of whether a SIP would 
provide for attainment of the NAAQS. 



Third, the EPA notes that the 
commenter did not advocate that the 
Agency follow the 1976 guidance with 
respect to other issues, e.g., that the EPA 
would initiate the obligations of states 
to revise their SIPs simply by making an 
announcement of substantial 
inadequacy ‘‘without proposal’’; that 
states would be required to make the 
necessary SIP revision within 12 
months; or that states should make 
those revisions by no later than July 1, 
1977. 



The EPA has fully articulated its 
interpretation of the term ‘‘substantial 
inadequacy’’ in section 110(k)(5) in the 
February 2013 proposal. As explained 
in the proposal, the EPA interprets its 
current authority to include the 
issuance of a SIP call for the types of 
legal deficiencies identified in this 
action. In order to establish that these 
legal deficiencies are substantial 
inadequacies, the EPA does not 
interpret section 110(k)(5) to require the 
Agency to document precisely how each 
deficiency factually undermines the 
objectives of the CAA, such as 
attainment and maintenance of the 
NAAQS in a particular location on a 
particular date. It is sufficient that these 
provisions are inconsistent with the 
legal requirements for SIP provisions set 
forth in the CAA that are intended to 
assure that SIPs in fact do achieve the 
intended objectives. 



10. Comments that because the EPA 
has misinterpreted the statutory terms 
‘‘emission limitation’’ and 
‘‘continuous,’’ the EPA has not 
established a substantial inadequacy. 



Comment: Many state and industry 
commenters disagreed with the EPA’s 
interpretation of the CAA to prohibit 
SSM exemptions in SIP provisions. 
These arguments took many tacks, based 
on the interpretation of various statutory 
provisions, the applicability of the court 
decision in Sierra Club v. Johnson, 
alleged inconsistencies related to this 
requirement in the EPA’s own NSPS 
and NESHAP regulations and a variety 
of other arguments. In particular, many 
commenters argued that the EPA was 
misinterpreting the statutory terms 
‘‘emission limitation’’ and ‘‘continuous’’ 
in section 302(k) to preclude automatic 
or discretionary exemptions for 
emissions during SSM events in SIP 
provisions. As an extension of these 
arguments, commenters also argued that 
the EPA lacks authority under section 
110(k)(5) to issue a SIP call when it has 
incorrectly interpreted a relevant 
statutory term as the basis for finding a 
SIP provision to be substantially 
inadequate. 
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336 CAA section 110(k)(5) states that ‘‘[w]henever 
the [EPA] finds that the applicable implementation 
plan for any area is substantially inadequate to 
attain or maintain the relevant [NAAQS], to 
mitigate adequately [ ] interstate pollutant transport 
. . ., or to otherwise comply with any requirement 
of [the CAA], the [EPA] shall require the State to 
revise the plan as necessary to correct such 
inadequacies.’’ Section 110(l) states that, in the 
event a state submits a SIP revision, the EPA ‘‘shall 
not approve a revision of a plan if the revision 
would interfere with any applicable requirement 
concerning attainment and reasonable further 
progress . . . or any other applicable requirement 
of [the CAA].’’ Section 110(k)(3) states that the EPA 
‘‘shall approve such submittal . . . if it meets all 
the requirements of [the CAA].’’ 



337 See February 2013 proposal, 78 FR 12459 at 
12483–88. 



Response: The EPA disagrees that it 
lacks authority to issue this SIP call on 
the grounds claimed by the commenters. 
As explained in detail in the February 
2013 proposal and in this final action, 
the EPA has long interpreted the CAA 
to preclude SSM exemptions in SIP 
provisions. This interpretation has been 
stated by the EPA since at least 1982, 
reiterated in subsequent SSM Policy 
guidance documents, applied in a 
number of notice and comment 
rulemakings and upheld by courts. 



With respect to the arguments that the 
EPA has incorrectly interpreted the 
terms ‘‘emission limitation’’ and 
‘‘continuous’’ in this action, the EPA 
has responded in detail in section 
VII.A.3 of this document and need not 
repeat those responses here. In short, 
the EPA is interpreting those terms 
consistent with the relevant statutory 
language and consistent with the 
decision of the court in Sierra Club v. 
Johnson. Because the specific SIP 
provisions identified in this action with 
automatic or discretionary exemptions 
for emissions during SSM events do not 
limit emissions from the affected 
sources continuously, the EPA has 
found these provisions substantially 
inadequate to meet CAA requirements 
in accordance with section 110(k)(5). 



11. Comments that section 110(k)(5) 
imposes a ‘‘higher burden of proof’’ 
upon the EPA than section 110(l) and 
that section 110(l) requires the EPA to 
conduct a specific technical analysis of 
the impacts of a SIP revision. 



Comment: Commenters argued that 
the EPA is misinterpreting section 
110(k)(5) to authorize a SIP call using a 
lower ‘‘standard’’ than the section 110(l) 
‘‘standard’’ that requires disapproval of 
a new SIP provision in the first instance. 
The commenters stated that section 
110(k)(5) requires a determination by 
the EPA that a SIP provision is 
‘‘substantially inadequate’’ to meet CAA 
requirements in order to authorize a SIP 
call, whereas section 110(l) provides 
that the EPA must disapprove a SIP 
revision provision only if it ‘‘would 
interfere with’’ CAA requirements. 
Thus, the commenters asserted that ‘‘the 
SIP call standard is higher than the SIP 
revision standard.’’ The commenters 
further argued that it would be ‘‘illogical 
and contrary to the CAA to interpret 
section 110 to establish a lower standard 
for calling a previously approved SIP 
and demanding revisions to it than for 
disapproving that SIP in the first place.’’ 
For purposes of section 110(l), the 
commenters claimed, the EPA ‘‘is 
required’’ to rely on specific ‘‘data and 
evidence’’ that a given SIP revision 
would interfere with CAA requirements 
and this requirement is thus imposed by 



section 110(k)(5) as well. In support of 
this reasoning, the commenters relied 
on prior court decisions pertaining to 
the requirements of section 110(l). 



Response: The EPA disagrees with the 
commenters’ interpretations of the 
relative ‘‘standards’’ of section 110(k)(5) 
and section 110(l) and with the 
commenters’ views on the court 
decisions pertaining to section 110(l). In 
addition, the EPA notes that the 
commenters did not fully address the 
related requirements of section 110(k)(3) 
concerning approval and disapproval of 
SIP provisions, of section 302(k) 
concerning requirements for emission 
limitations or of any other sections of 
the CAA that are substantively germane 
to specific SIP provisions and to 
enforcement of SIP provisions in 
general.336 



The commenters argued that, by the 
‘‘plain language’’ of the CAA and 
because of ‘‘common sense,’’ Congress 
intended the section 110(k)(5) SIP call 
standard to be ‘‘higher’’ than the section 
110(l) SIP revision. The EPA disagrees 
that this is a question resolved by the 
‘‘plain language.’’ To the contrary, the 
three most relevant statutory provisions, 
section 110(k)(3), section 110(l), and 
section 110(k)(5), are each to some 
degree ambiguous and are likewise 
ambiguous with respect to how they 
operate together to apply to newly 
submitted SIP provisions versus existing 
SIP provisions. Section 110(k)(3) 
requires the EPA to approve a newly 
submitted SIP provision ‘‘if it meets all 
of the applicable requirements of [the 
CAA].’’ Implicitly, the EPA is required 
to disapprove a SIP provision if it does 
not meet all applicable CAA 
requirements. Section 110(l) provides 
that the EPA may not approve any SIP 
revision that ‘‘would interfere with . . . 
any other applicable requirement of [the 
CAA].’’ Section 110(k)(5) provides that 
the EPA shall issue a SIP call 
‘‘whenever’’ the Agency finds an 
existing SIP provision ‘‘substantially 
inadequate . . . to otherwise comply 
with [the CAA].’’ None of the core terms 
in each of the three provisions is 



defined in the CAA. Thus, whether the 
‘‘would interfere with’’ standard of 
section 110(l) is per se a ‘‘lower’’ 
standard than the ‘‘substantially 
inadequate’’ standard of section 
110(k)(5) as advocated by the 
commenters is not clear on the face of 
the statute, and thus the EPA considers 
these terms ambiguous. 



As explained in detail in the February 
2013 proposal, the EPA interprets its 
authority under section 110(k)(5) 
broadly to include authority to require 
a state to revise an existing SIP 
provision that fails to meet fundamental 
legal requirements of the CAA.337 The 
commenters raise a valid point that 
section 110(l) and section 110(k)(5), as 
well as section 110(k)(3), facially appear 
to impose somewhat different standards. 
However, the EPA does not agree that 
the proper comparison is necessarily 
between section 110(k)(5) and section 
110(l) but instead would compare 
section 110(k)(5) and section 110(k)(3). 
Section 110(l) is primarily an ‘‘anti- 
backsliding’’ provision, meant to assure 
that if a state seeks to revise its SIP to 
change existing SIP provisions that the 
EPA has previously determined did 
meet CAA requirements, then there 
must be a showing that the revision of 
the existing SIP provisions (e.g., a 
relaxation of an emission limitation) 
would not interfere with attainment of 
the NAAQS, reasonable further progress 
or any other requirement of the CAA. By 
contrast, section 110(k)(3) is a more 
appropriate point of comparison 
because it directs the EPA to approve a 
SIP provision ‘‘that meets all applicable 
requirements’’ of the CAA and section 
110(k)(5) authorizes the EPA to issue a 
SIP call for previously approved SIP 
provisions that it later determines do 
not ‘‘comply with any requirement’’ of 
the CAA. 



Notwithstanding that each of these 
three statutory provisions applies to 
different stages of the SIP process, all 
three of them explicitly make 
compliance with the legal requirements 
of the CAA a part of the analysis. At a 
minimum, the EPA believes that 
Congress intended these three sections, 
working together, to ensure that SIP 
provisions must meet all applicable 
legal CAA requirements when they are 
initially approved and to ensure that SIP 
provisions continue to meet CAA 
requirements over time, allowing for 
potential amendments to the CAA, 
changes in interpretation of the CAA by 
the EPA or courts or simply changed 
facts. With respect to compliance with 
the applicable legal requirements of the 



VerDate Sep<11>2014 21:14 Jun 11, 2015 Jkt 235001 PO 00000 Frm 00103 Fmt 4701 Sfmt 4700 E:\FR\FM\12JNR2.SGM 12JNR2m
st



oc
ks



til
l o



n 
D



S
K



4V
P



T
V



N
1P



R
O



D
 w



ith
 R



U
LE



S
2











33942 Federal Register / Vol. 80, No. 113 / Friday, June 12, 2015 / Rules and Regulations 



338 See 467 F.3d 986 (6th Cir. 2006). 



339 See 467 F.3d at 995 (rejecting claim that 
section 110(l) required a modeled attainment 
demonstration to prove that the SIP revision would 
meet applicable CAA requirements). 



340 The EPA notes that the one exception to this, 
of course, is the Agency’s recent approval of new 
SIP provisions in Texas that created an affirmative 
defense for malfunctions. As discussed elsewhere 
in this document, however, the EPA has determined 
that such provisions do not meet CAA requirements 
and is thus issuing a SIP call for those provisions. 



341 See 690 F.3d 1157 (10th Cir. 2012). 



342 Id., 690 F.3d 1167, n.3. 
343 Id., 690 F.3d at 1159–63. 



CAA, the EPA does not interpret section 
110(k)(5) as setting a per se ‘‘higher’’ 
standard. Under section 110(l), the EPA 
is likewise directed not to approve a SIP 
revision that is not consistent with legal 
requirements imposed by the CAA, 
including those relevant to SIP 
provisions such as section 302(k). 
Pursuant to section 110(l), the EPA 
would not be authorized to approve a 
SIP revision that contradicts 
requirements of the CAA; pursuant to 
section 110(k)(5) the EPA is authorized 
to direct states to correct a SIP provision 
that it later determines does not meet 
the requirements of the CAA. 



The EPA also disagrees with the 
commenters’ characterization of the 
requirements of section 110(l) and their 
arguments based on court decisions 
concerning section 110(l). Commenters 
rely on the decision in Ky. Res Council 
v. EPA to support their argument that 
section 110(l) requires the EPA to 
disapprove a SIP revision only if it 
‘‘would interfere’’ with a requirement of 
the CAA, not if it ‘‘could interfere’’ with 
such requirements.338 From this 
decision, the commenters argue that the 
EPA is required to conduct a specific 
technical analysis under section 110(l) 
to determine the specific impacts of the 
revision on attainment and maintenance 
of the NAAQS and argue that by 
inference this must therefore also be 
required by section 110(k)(5). To the 
extent that court decisions concerning 
section 110(l) are relevant, these court 
decisions do not support the 
commenters’ position. 



First, the EPA notes that the 
commenters mischaracterize section 
110(l) as requiring a particular form or 
method of analysis to support approval 
or disapproval of a SIP revision. Section 
110(l) does not contain any such 
explicit requirement or specifications. 
The EPA interprets section 110(l) only 
to require an analysis that is appropriate 
for the particular SIP revision at issue, 
and that analysis can take different 
forms or different levels of complexity 
depending on the facts and 
circumstances relevant to the SIP 
revision. Like section 110(l), the EPA 
believes that section 110(k)(5) does not 
specify a particular form of analysis 
necessary to find a SIP provision 
substantially inadequate. 



Second, the commenters 
mischaracterize the primary decision 
that they rely upon. The court in Ky. Res 
Council v. EPA expressly discussed the 
fact that section 110(l) does not specify 
precisely how any such analysis should 
be conducted and deferred to the EPA’s 
reasonable interpretation of what form 



of analysis is appropriate for a given SIP 
revision.339 Indeed, the decision stands 
for the proposition that the EPA does 
not necessarily have to develop an 
attainment demonstration in order to 
evaluate the impacts of a SIP revision, 
i.e. ‘‘prove’’ whether the revision will 
interfere with attainment, maintenance, 
reasonable further progress or any other 
requirements of the CAA. Thus, the 
commenters’ argument that section 
110(k)(5) has to require a specific 
technical analysis of impacts on 
attainment and maintenance because 
section 110(l) does so is simply in error. 



Third, the section 110(1) cases cited 
by the commenters did not involve SIP 
revisions in which states sought to 
change existing SIP provisions so that 
they would fail to meet the specific 
CAA requirements at issue in this 
action. For example, none of the cases 
involved the EPA’s approval of a new 
automatic exemption for emissions 
during SSM events. Had the state 
submitted a SIP revision that failed to 
meet applicable requirements of the 
CAA for SIP provisions, such as 
changing existing SIP emission 
limitations so that they would thereafter 
include SSM exemptions, then the EPA 
would have had to disapprove them.340 
The challenged rulemaking actions at 
issue in the cases relied upon by the 
commenters involved SIP revision 
changes unrelated to the specific legal 
requirements at issue in this action. 
Accordingly, the EPA’s evaluation of 
those SIP revisions focused upon other 
issues, such as whether the revision 
would factually result in emissions that 
would interfere with attainment and 
maintenance of the NAAQS, that were 
relevant to the particular provisions at 
issue in those cases. 



12. Comments that the EPA is 
misinterpreting US Magnesium and that 
the decision provides no precedent for 
this action. 



Comment: A number of industry 
commenters argued that the EPA’s 
reliance on the decision of the Tenth 
Circuit in US Magnesium, LLP v. EPA is 
misplaced.341 According to the 
commenters, the EPA did not correctly 
interpret the decision and is 
misapplying it in acting upon the 
Petition. The commenters asserted that 



the decision provides no precedent for 
this action because it was decided upon 
issues different from those at issue here. 
Commenters also argued that the court 
did not reach an important issue 
because the petitioner had failed to 
comment on it, i.e., the argument that 
the EPA had not defined the term 
‘‘substantially inadequate’’ in the 
rulemaking.342 



Response: The EPA disagrees with the 
commenters on this point. The EPA of 
course acknowledges that the court in 
US Magnesium did not address the full 
range of issues related to the correct 
treatment of emissions during SSM 
events in SIP provisions that were 
raised in the Petition, e.g., the court did 
not need to address the legal basis for 
affirmative defense provisions in SIPs 
because of the nature of the SIP 
provisions at issue in that case. 
However, the US Magnesium court 
evaluated many of the same key 
questions raised in this rulemaking and 
reached decisions that are very relevant 
to this action. 



First, the US Magnesium court 
specifically upheld the EPA’s SIP call 
action requiring the state to remove or 
revise a SIP provision that included an 
automatic exemption for emissions from 
sources during ‘‘upsets,’’ i.e., 
malfunctions. In doing so, the court was 
fully aware of the reasons why the EPA 
interprets the CAA to prohibit such 
exemptions, because they violate 
statutory requirements including section 
302(k), section 110(a)(2)(A) and (C), and 
other requirements related to attainment 
and maintenance of the NAAQS. The 
court explained at length the EPA’s 
reasoning about why the SIP provisions 
were inconsistent with CAA 
requirements for SIP provisions.343 



Second, the court specifically upheld 
the EPA’s SIP call action requiring the 
state to revise its SIP to remove or revise 
another SIP provision that could be 
interpreted to give state personnel the 
authority to determine unilaterally 
whether excess emissions from sources 
are a violation of the applicable 
emission limitation and thereby 
preclude any enforcement action by the 
EPA or citizens. 



Third, the court also upheld the EPA’s 
authority to issue a SIP call requiring a 
state ‘‘to clarify language in the SIP that 
could be read to violate the CAA, when 
a court has not yet interpreted the 
language in that way.’’ Indeed, the court 
opined that ‘‘in light of the potential 
conflicts’’ between competing 
interpretations of the SIP provision, 
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344 Id., 690 F.3d at 1170. 
345 Id., 690 F.3d at 1168. 
346 Id., 690 F.3d at 1168. 
347 Id., 690 F.3d at 1169. 
348 Id., 690 F.3d at 1170. 



349 The EPA notes that other commenters on the 
February 2013 proposal made similar arguments 
with respect to affirmative defense provisions in 
their SIPs, asserting that other SIP provisions or 
terms in permits provided additional criteria that 
would have made the affirmative defense 
provisions at issue consistent with the EPA’s 
interpretation of the CAA in the 1999 SSM 
Guidance. See, e.g., Comment from Virginia 
Department of Environmental Quality at 1–2, in the 
rulemaking docket at EPA–HQ–OAR–2012–0322– 
0613. Because the EPA no longer interprets the 
CAA to allow any affirmative defense provisions, 
these comments are not germane. 



350 See US Magnesium, LLC v. EPA, 690 F.3d 
1157, 1169 (10th Cir. 2012). 



‘‘seeking revision of the SIP was 
prudent, not arbitrary or capricious.’’ 344 



Fourth, the court explicitly upheld 
the EPA’s reasonable interpretation of 
section 110(k)(5) to authorize a SIP call 
when a state’s SIP provision is 
substantially inadequate to meet 
applicable legal requirements, without 
making ‘‘specific factual findings’’ that 
the deficient provision resulted in a 
NAAQS violation. The EPA interpreted 
the CAA to allow a SIP call if the 
Agency ‘‘determined that aspects of the 
SIP undermine the fundamental 
integrity of the CAA’s SIP process and 
structure, regardless of whether or not 
the EPA could point to specific 
instances where the SIP allowed 
violations of the NAAQS.’’ The US 
Magnesium court explicitly agreed that 
section 110(k)(5) authorizes issuance of 
a SIP call ‘‘where the EPA determines 
that a SIP is no longer consistent with 
the EPA’s understanding of the 
CAA.’’ 345 



Fifth, the court rejected claims that 
the EPA was requiring states to comply 
with the SSM Policy guidance rather 
than the CAA requirements, and the 
court noted that the Agency had 
undertaken notice-and-comment 
rulemaking to evaluate whether the SIP 
provisions at issue were consistent with 
CAA requirements.346 



Sixth, the court rejected the claim that 
the EPA was interpreting the 
requirements of the CAA incorrectly 
because the EPA is in the process of 
bringing its own NSPS and NESHAP 
regulations into line with CAA 
requirements for emission limitations, 
in accordance with the Sierra Club v. 
Johnson decision.347 The court noted 
that the EPA is now correcting SSM 
exemptions in its own regulations, and 
thus its prior interpretation of the CAA, 
rejected by the court in Sierra Club v. 
Johnson, did not make the SIP call to 
Utah arbitrary and capricious.348 



On these and many other issues, the 
EPA believes that the court’s decision in 
US Magnesium provides an important 
and correct precedent for the Agency’s 
interpretation of the CAA in this action. 
The commenters’ apparent disagreement 
with the court does not mean that the 
decision is not relevant to this action. 
The commenters specifically argued that 
the US Magnesium court did not reach 
the issue of whether the EPA had 
‘‘defined’’ the term ‘‘substantial 
inadequacy’’ in the challenged 
rulemaking because the petitioner had 



not raised this point in comments. The 
EPA does not necessarily agree that 
‘‘defining’’ the full contours of the term 
is a necessary step for a SIP call, but 
regardless of that fact the Agency did 
explain its interpretation of the term 
‘‘substantial inadequacy’’ with respect 
to the SIP provisions at issue in the 
February 2013 proposal, the SNPR and 
this final action. 



13. Comments that EPA has to 
evaluate a SIP ‘‘as a whole’’ to have the 
authority to issue a SIP call. 



Comment: Many state and industry 
commenters argued that the EPA cannot 
evaluate individual SIP provisions in 
isolation and that the Agency is 
required to evaluate the entire SIP and 
any related permit requirements in 
order to determine if a specific SIP 
provision is substantially inadequate. In 
particular, some commenters argued 
that the EPA was wrong to focus upon 
the exemptions in SIP emission 
limitations for emissions during SSM 
events without considering whether 
some other requirement of the SIP or of 
a permit might operate to override or 
otherwise modify the exemptions. Many 
of the commenters asserted that other 
‘‘general duty’’ clause requirements, 
elsewhere in other SIP provisions or in 
permits for individual sources, make the 
SSM exemptions in SIP emission 
limitations valid under the CAA.349 
These other requirements were often 
general duty-type standards that require 
sources to minimize emissions, to 
exercise good engineering judgment or 
not to cause a violation of the NAAQS. 
The implication of the commenters’ 
arguments is that such general-duty 
requirements legitimize an SSM 
exemption in a SIP emission 
limitation—even if they are not 
explicitly a component of the SIP 
provision, if they are not incorporated 
by reference in the SIP provision and if 
they are not adequate to meet the 
applicable substantive requirements for 
that type of SIP provision. 



Response: The EPA disagrees with the 
basic premise of the commenters that 
the EPA cannot issue a SIP call directing 
a state to correct a facially deficient SIP 
provision without first determining 



whether an unrelated and not cross- 
referenced provision of the SIP or of a 
permit might potentially apply in such 
a way as to correct the deficiency. As 
explained in section VII.A.3 of this 
document, the EPA believes that all SIP 
provisions must meet applicable 
requirements of the CAA, including the 
requirement that they apply 
continuously to affected sources. In 
reviewing the specific SIP provisions 
identified in the Petition, the EPA 
determined that many of the provisions 
include explicit automatic or 
discretionary exemptions for emissions 
during SSM events, whether as a 
component of an emission limitation or 
as a provision that operates to override 
the otherwise applicable emission 
limitation. Based on the EPA’s review of 
these provisions, neither did they apply 
‘‘continuously’’ as required by section 
302(k) nor did they include cross- 
references to any other limitations that 
applied during such exempt periods to 
potentially provide continuous 
limitations. To the extent that the SIP of 
a state contained any other requirements 
that applied during such periods, that 
fact was not plain on the face of the SIP 
provision. If the EPA was unable to 
ascertain what, if anything, applied 
during these explicitly exempt periods, 
then the Agency concludes that 
regulated entities, members of and the 
public, and the courts will have the 
same problem. The EPA has authority 
under section 110(k)(5) to issue a SIP 
call requiring a state to clarify a SIP 
provision that is ambiguous or unclear 
such that the provision can lead to 
misunderstanding and thereby interfere 
with effective enforcement.350 



To the extent that an affected state 
believes that the EPA has overlooked 
another valid provision of the SIP that 
would cure the substantial inadequacy 
that the Agency has identified in this 
action, the state may seek to correct the 
deficient SIP provision by properly 
revising it to remove the impermissible 
exemption or affirmative defense and 
replacing it with the requirements of the 
other SIP provision or by including a 
clear cross-reference that clarifies the 
applicability of such provision as a 
component of the specific emission 
limitation at issue. The state should 
make this revision in such a way that 
the SIP emission limitation is clear on 
its face as to what the affected sources 
are required to do during all modes of 
operation. The emission limitation 
should apply continuously, and what is 
required by the emission limitation 
under any mode of operation should be 
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351 The EPA’s reliance on interpretations of the 
CAA in the SSM Policy through notice-and- 
comment rulemakings has previously been upheld 
by several courts. See, e.g., US Magnesium, LLC v. 
EPA, 690 F.3d 1157, 1168 (10th Cir. 2012) 
(upholding the EPA’s SIP call to Utah for existing 
SIP provisions); Mich. Dep’t of Envtl. Quality v. 
Browner, 230 F.3d 181 (6th Cir. 2000) (upholding 
the EPA’s disapproval of a SIP submission). 



352 See, e.g., ‘‘Approval and Promulgation of 
Implementation Plans and Designation of Areas for 
Air Quality Planning Purposes; State of Arizona; 



readily ascertainable by the regulated 
entities, the regulators and the public. 
The EPA emphasizes, however, that 
each revised SIP emission limitation 
must meet the substantive requirements 
applicable to that type of provision (e.g., 
impose RACM/RACT-level controls on 
sources located in nonattainment areas) 
and must be legally and practically 
enforceable (e.g., have sufficient 
recordkeeping, reporting and 
monitoring requirements). The revised 
SIP emission limitation must be 
consistent with all applicable CAA 
requirements. 



14. Comments that the EPA 
inappropriately is ‘‘using guidance’’ as a 
basis for the SIP call action. 



Comment: State and industry 
commenters asserted that the EPA is 
relying on guidance as the basis for 
issuing this SIP call action and argued 
that the EPA cannot issue a SIP call 
based on guidance. The commenters 
argued that the EPA guidance provided 
in the SSM Policy is not binding and 
that states thus have the flexibility to 
develop SIP provisions that are not in 
conformance with EPA guidance. Some 
commenters claimed that if the EPA 
wishes to make the interpretations of 
the CAA in its SSM Policy binding upon 
states, then it must do so through a 
notice-and-comment rulemaking and 
must codify those requirements in 
binding regulations in the CFR. The 
commenters argued that states should 
not be subject to a SIP call for existing 
provisions in their SIPs on the basis that 
they do not conform to guidance in the 
SSM Policy. Some commenters 
acknowledged that the EPA is providing 
notice and comment on its SSM Policy 
through this action, but still they 
contended that the EPA’s interpretation 
of the CAA is not binding upon states 
unless the Agency codifies its updated 
SSM Policy in regulations in the CFR. 



Response: The EPA disagrees with 
arguments that the Agency has acted 
inappropriately by relying on its 
interpretations of the CAA set forth in 
the SSM Policy in issuing this SIP call. 
As explained in the February 2013 
proposal, the SSM Policy is merely 
guidance. It is correct that guidance 
documents are nonbinding. However, 
the guidance provides the EPA’s 
recommendations concerning how best 
to interpret the statutory requirements 
of the CAA that are binding. Moreover, 
the EPA’s interpretation of the CAA in 
the SSM Policy can become binding 
once the Agency adopts and applies that 
interpretation through notice-and- 
comment rulemaking. The EPA is 
issuing this SIP call action through 
notice-and-comment rulemaking and 
has specifically taken comment on its 



interpretations of the CAA as they apply 
to the specific SIP provisions at issue in 
this action. Thus, the EPA is requiring 
the affected states to comply with the 
requirements of the CAA, not with the 
SSM Policy guidance itself.351 



The EPA also disagrees with 
commenters that in order to rely on its 
interpretation of the CAA in the SSM 
Policy, the EPA must first issue 
regulatory provisions applicable to SIP 
provisions. There is no such general 
obligation for the EPA to codify its 
interpretations of the CAA in regulatory 
text. Unless Congress has specifically 
directed the EPA to promulgate 
regulations for a particular purpose, the 
EPA has authority and discretion to 
promulgate such regulations as it deems 
necessary or helpful in accordance with 
its authority under section 301. With 
respect to issues concerning proper 
treatment of excess emissions during 
SSM events in SIP provisions, the EPA 
has historically proceeded by issuance 
of guidance documents. In this action, 
the EPA is undergoing notice-and- 
comment rulemaking to update and 
revise its guidance and to apply that 
guidance to specific existing SIP 
provisions. Thus, the EPA is not 
required to promulgate specific 
implementing regulations as a 
precondition to making a finding of 
substantial inadequacy to address 
existing deficient SIP provisions. 



15. Comments that the EPA’s 
redesignation and approval of a 
maintenance plan for an area in a state 
with a SIP that has provisions at issue 
in the SIP call establishes that all 
provisions in the SIP meet CAA 
requirements. 



Comment: Commenters argued that 
the ‘‘EPA’s allegations that SSM 
provisions could threaten the NAAQS is 
contradicted by’’ the fact that the ‘‘EPA 
has consistently approved re- 
designation requests and attainment and 
maintenance plans, notwithstanding 
SSM provisions.’’ According to these 
commenters, ‘‘[t]he fact that EPA has 
already approved numerous re- 
designation requests . . . indicates that 
EPA has already (and in many cases, 
very recently) admitted that the [State 
SIPs are] fully approved, sufficient to 
achieve the NAAQS, and fully 
enforceable.’’ The commenters argued 
that the appropriate time for the EPA to 



have addressed any issues concerning 
deficient SIP provisions applicable to 
emissions during SSM events was ‘‘in 
the context of its review and approval 
of [maintenance] plans.’’ Because the 
EPA has been approving maintenance 
plans for areas in states subject to this 
SIP call action, the commenters 
believed, this ‘‘is evidence that the 
Agency has not viewed SSM-related 
emissions as a threat to attainment or 
maintenance of the NAAQS.’’ In 
essence, these commenters argued that 
the EPA’s redesignation of any area in 
any of the states at issue in this 
rulemaking indicates that the SIPs of 
these states fully meet all CAA 
requirements and that there are no 
deficiencies whatsoever in the SIPs of 
these states. 



Response: The EPA disagrees with the 
commenters’ premise that the Agency’s 
approval of redesignation requests and 
maintenance plans for certain 
nonattainment areas, notwithstanding 
the presence of impermissible 
provisions related to emissions during 
SSM events that may have been present 
in the SIP for those areas, is evidence 
that the EPA does not view SSM-related 
emissions as a threat to attainment or 
maintenance of the NAAQS. Contrary to 
the theory of the commenters, the EPA’s 
redesignation of an area to attainment 
does not mean that the SIP for the state 
in question fully meets each and every 
requirement of the CAA. 



The CAA sets forth the general criteria 
for redesignation of an area from 
nonattainment to attainment in section 
107(d)(3)(E). These criteria include a 
determination by the EPA that the area 
has attained the relevant standard 
(section 107(d)(3)(E)(i)) and that the 
EPA has fully approved the applicable 
implementation plan for the area for 
purposes of redesignation (section 
107(d)(3)(E)(ii) and (v)). The EPA must 
also determine that the improvement in 
air quality in the area is due to 
reductions that are permanent and 
enforceable (section 107(d)(3)(E)(iii)) 
and that the EPA has fully approved a 
maintenance plan for the area under 
section 175A (section 107(d)(3)(E)(iv)). 



For purposes of redesignation, the 
EPA has long held that SIP requirements 
that are not linked with a particular 
nonattainment area’s designation and 
classification, including certain section 
110 requirements, are not ‘‘applicable’’ 
for purposes of evaluating compliance 
with the specific redesignation criteria 
in CAA sections 107(d)(3)(E)(ii) and 
(v).352 The EPA maintains this 
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Redesignation of the Phoenix-Mesa Nonattainment 
Area to Attainment for the 1997 8-Hour Ozone 
Standard; Proposed rule,’’ 79 FR 16734 at 16739 
n.22 (March 26, 2014). 



353 See, e.g., 73 FR 22307 at 22312–13 (April 25, 
2008) (proposed redesignation of San Joaquin 
Valley; the EPA concluded that section 110(a)(2)(D) 
transport requirements are not applicable under 
section 110(d)(3)(E)(v) because they ‘‘continue to 
apply to a state regardless of the designation of any 
one particular area in the state’’); 62 FR 24826 at 
24829–30 (May 7, 1997) (redesignation of Reading, 
Pennsylvania, Area; the EPA concluded that the 
additional controls required by section 184 were 
not ‘‘applicable’’ for purposes of section 
107(d)(3)(E) because ‘‘they remain in force 
regardless of the area’s redesignation status’’). 



354 See Sierra Club v. EPA, 375 F.3d 537 (7th Cir. 
2004); Wall v. EPA, 265 F.3d 426, 438 (6th Cir. 
2001). But see Sierra Club v. EPA, Nos. 12–3169, 
12–3182, 12–3420 (6th Cir. Mar. 18, 2015), petition 
for reh’g en banc filed. 



355 79 FR 55645 (September 17, 2014). 
356 Id. at 55648. The EPA notes that it has 



included the deficient SIP provisions that include 
the affirmative defenses in this action, thereby 
illustrating that it can take action to address a SIP 
deficiency separately from the redesignation action, 
where appropriate. 



357 See Southwestern Pennsylvania Growth 
Alliance v. EPA, 114 F.3d 984 (6th Cir. 1998) 
(Redesignation of Cleveland-Akron-Lorain area 
determined valid even though the Agency 
subsequently proposed a SIP call to require Ohio 
and other states to revise their SIPs to mitigate 
ozone transport to other states). 



358 See 77 FR 76883 (December 31, 2012). 
359 Id. at 76891–92. 
360 The EPA notes that the provisions at issue in 



the redesignation action are included in this SIP 
call, thus illustrating that the Agency can address 
these deficient provisions in a context other than 
a redesignation request. 



361 74 FR 62717 (December 1, 2009). 



interpretation because these 
requirements remain applicable after an 
area is redesignated to attainment. For at 
least the past 15 years, the EPA has 
applied this interpretation with respect 
to requirements to which a state will 
continue to be subject after the area is 
redesignated.353 Courts reviewing the 
EPA’s interpretation of the term 
‘‘applicable’’ in section 107(d)(3) in the 
context of requirements applicable for 
redesignation have generally agreed 
with the Agency.354 



The EPA therefore approves 
redesignation requests in many 
instances without passing judgment on 
every part of a state’s existing SIP, if it 
finds those parts of the SIP are not 
‘‘applicable’’ for purposes of section 
107(d)(3). For example, the EPA 
recently approved Arizona’s request to 
redesignate the Phoenix-Mesa 1997 8- 
hour ozone nonattainment area and its 
accompanying maintenance plan, while 
recognizing that Arizona’s SIP may 
contain affirmative defense provisions 
that are not consistent with CAA 
requirements.355 In that case, the EPA 
explicitly noted that approval of the 
redesignation of the Phoenix-Mesa 
nonattainment area did not relieve 
Arizona or Maricopa County of its 
obligation to remove the affirmative 
defense provisions from the SIP, if the 
EPA was to take later action to require 
correction of the Arizona SIP with 
respect to those provisions.356 



The EPA also disagrees with 
commenters to the extent they suggest 
that the Agency must use the 
redesignation process to evaluate 
whether any existing SIP provisions are 
legally deficient. The EPA has other 
statutory mechanisms through which to 



address existing deficiencies in a state’s 
SIP, and courts have agreed that the 
EPA retains the authority to issue a SIP 
call to a state pursuant to CAA section 
110(k)(5) even after redesignation of a 
nonattainment area in that state.357 The 
EPA recently addressed this issue in the 
context of redesignating the Ohio 
portion of the Huntington-Ashland 
(OH–WV–KY) nonattainment area to 
attainment for the PM2.5 NAAQS.358 In 
response to comments challenging the 
proposed redesignation due to the 
presence of certain SSM provisions in 
the Ohio SIP, the EPA concluded that 
the provisions at issue did not provide 
a basis for disapproving the 
redesignation request.359 In so 
concluding, the EPA noted that the SSM 
provisions and related SIP limitations at 
issue in that state were already 
approved into the SIP and thus 
‘‘permanent and enforceable’’ for the 
purposes of meeting section 
107(d)(3)(E)(iii) and that the Agency has 
other statutory mechanisms for 
addressing any problems associated 
with the SSM provisions.360 The EPA 
emphasizes that the redesignation of 
areas to attainment does not relieve 
states of the responsibility to remove 
legally deficient SIP provisions either 
independently or pursuant to a SIP call. 
To the contrary, the EPA maintains that 
it may determine that deficient 
provisions such as exemptions or 
affirmative defense provisions 
applicable to SSM events are contrary to 
CAA requirements and take action to 
require correction of those provisions 
even after an area is redesignated to 
attainment for a specific NAAQS. This 
interpretation is consistent with prior 
redesignation actions. 



In some cases, the EPA has stated that 
the presence of illegal SSM provisions 
does constitute grounds for denying a 
redesignation request. For example, the 
EPA issued a proposed disapproval of 
Utah’s redesignation requests for Salt 
Lake County, Utah County and Ogden 
City PM10 nonattainment areas.361 
However, the specific basis for the 
proposed disapproval in that action, 
which was one of many SIP deficiencies 



identified by EPA, was the state’s 
inclusion in the submission of new 
provisions not previously in the SIP that 
would have provided blanket 
exemptions from compliance with 
emission standards during SSM events. 
Those SSM exemptions were not in the 
previously approved SIP, and the EPA 
declined to approve them in connection 
with the redesignation request because 
such provisions are inconsistent with 
CAA requirements. In most 
redesignation actions, states have not 
sought to create new SIP provisions that 
are inconsistent with CAA requirements 
as part of their redesignation requests or 
maintenance plans. 



Finally, the EPA disagrees with 
commenters that approval of a 
maintenance plan for any area has the 
result of precluding the Agency from 
later finding that certain SIP provisions 
are substantially inadequate under the 
CAA on the basis that those provisions 
may interfere with attainment or 
maintenance of the NAAQS or fail to 
meet any other legal requirement of the 
CAA. The approval of a state’s 
redesignation request and maintenance 
plan for a particular NAAQS is not the 
conclusion of the state’s and the EPA’s 
responsibilities under the CAA but 
rather is one step in the process 
Congress established for identifying and 
addressing the nation’s air quality 
problems on a continuing basis. The 
redesignation process allows states with 
nonattainment areas that have attained 
the relevant NAAQS to provide the EPA 
with a demonstration of the control 
measures that will keep the area in 
attainment for 10 years, with the caveat 
that the suite of measures may be 
revisited if necessary and must be 
revisited with a second maintenance 
plan for the 10 years following the 
initial 10-year maintenance period. 



Moreover, it is clear from the 
structure of section 175A maintenance 
plans that Congress understood that the 
EPA’s approval of a maintenance plan is 
not a guarantee of future attainment air 
quality in a nonattainment area. Rather, 
Congress foresaw that violations of the 
NAAQS could occur following a 
redesignation of an area to attainment 
and therefore required section 175A 
maintenance plans to include 
contingency measures that a state could 
implement quickly in response to a 
violation of a standard. The notion that 
the EPA’s approval of a maintenance 
plan must be the last word with regard 
to the contents of a state’s SIP simply 
does not comport with the framework 
Congress established in the CAA for 
redesignations. The EPA has continuing 
authority and responsibility to assure 
that a state’s SIP meets CAA 
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362 108 F.3d at 1410. 
363 421 U.S. 60, 79 (1975). 



requirements, even after approving a 
redesignation request for a particular 
NAAQS. 



In conclusion, the EPA is not required 
to reevaluate the validity of all 
previously approved SIP provisions as 
part of a redesignation. The existence of 
provisions such as impermissible 
exemptions and affirmative defenses 
applicable during SSM events in an 
approved SIP does not preclude the 
EPA’s determination that emission 
reductions that have provided for 
attainment and that will provide for 
maintenance of a NAAQS in a 
nonattainment area are ‘‘permanent and 
enforceable,’’ as those terms are meant 
in section 107(d)(3), or that the state has 
met all applicable requirements under 
section 110 and part D relevant for the 
purposes of redesignation. Finally, if the 
EPA separately determines that the 
state’s SIP is deficient after the 
redesignation of the area to attainment, 
the Agency can issue a SIP call 
requiring a corrective SIP revision. 
Redesignation of areas to attainment in 
no way relieves states of their 
continuing responsibilities to remove 
deficient SIP provisions from their SIPs 
in the event of a SIP call. 



16. Comments that in issuing a SIP 
call the EPA is ‘‘dictating’’ to states how 
to regulate their sources and taking 
away their discretion to adopt 
appropriate control measures of their 
own choosing in developing a SIP. 



Comment: Several commenters 
claimed that the EPA’s SIP call action 
removes discretion that states would 
otherwise have under the CAA. 
Commenters claimed that the action has 
the effect of unlawfully directing states 
to impose a particular control measure 
by requiring the state to regulate all 
periods of operation for any source it 
chooses to regulate. Because the 
alternative emission limitations and 
work practice standards that the EPA 
asserts are necessary under the statutory 
definition of ‘‘emissions limitation’’ are 
not real options in some cases, the 
commenters claimed, the EPA’s 
proposal is the type of mandate that the 
court in the Virginia decision found to 
have violated the CAA.362 Other 
commenters also cited to the Virginia 
decision, as well as citing to the U.S. 
Supreme Court’s decision in Train v. 
NRDC, in which the Court held that ‘‘so 
long as the ultimate effect of a State’s 
choice of emissions limitations is 
compliance with the national standards, 
the State is at liberty to adopt whatever 
mix of emissions limitations it deems 
best suited to its particular situation.363 



The commenters concluded that the 
EPA cannot prescribe the specific terms 
of SIP provisions applicable to SSM 
events absent evidence that the 
provisions undermine the NAAQS or 
are otherwise inconsistent with the Act. 



Commenters claimed that states are 
provided substantial discretion under 
the Act in how to develop SIPs and that 
the EPA’s SIP call action is inconsistent 
with this long-recognized discretion 
because it limits the states to one 
option: ‘‘Eliminate any consideration of 
unavoidable emissions during planned 
startups and shutdowns and adopt only 
an extremely limited affirmative defense 
for unavoidable emissions during a 
malfunction.’’ The commenters claimed 
that other options available to states 
include ‘‘justifying existing provisions, 
adopting alternative numeric emission 
limitations, work practice standards, 
additional operational limitations, or 
revising existing numeric emission 
limitations and/or their associated 
averaging times to create a sufficient 
compliance margin for unavoidable 
SSM emissions.’’ 



The commenters further asserted that 
the EPA’s February 2013 proposal 
contained inconsistent statements about 
how the Agency expects states to 
respond to the SIP call. For example, 
according to one commenter, the EPA 
states in one place that startup and 
shutdown emissions above otherwise 
applicable limits must be considered a 
violation yet elsewhere discusses the 
fact that states can adopt alternative 
emission limitations for startup and 
shutdown. The commenter also asserted 
that the EPA recommended that states 
could elect to adopt the an approach to 
emissions during startup and shutdown 
like that of the EPA’s recent MATS rule 
but that the EPA then failed to explain 
that the MATS rule contains 
‘‘exemptions’’ for emissions during 
startup and shutdown that apply so long 
as the source meets the general work 
practice standards in the rule. This 
commenter claimed that the EPA’s own 
approach is inconsistent with 
statements in the February 2013 
proposal that states should treat all 
startups and shutdowns as ‘‘normal 
operations.’’ 



Response: The EPA disagrees with the 
commenter’s claims that the SIP call 
violates the structure of ‘‘cooperative 
federalism’’ that Congress enacted for 
the SIP program in the CAA. Under this 
structure, the EPA establishes NAAQS 
and reviews state plans to ensure that 
they meet the requirements of the CAA. 
States take primary responsibility for 
developing plans to attain and maintain 
the NAAQS, but the EPA is required to 
step in if states fail to adopt plans that 



meet the statutory requirements. As the 
court in Virginia recognized, Congress 
gave states discretion in choosing the 
‘‘mix of controls’’ necessary to attain 
and maintain the NAAQS. See also 
Train v. NRDC, 421 U.S. 60, 79, 95 
(1975). The U.S. Supreme Court first 
recognized this program of cooperative 
federalism in Train, and the Court 
stated: 



The Act gives the Agency no authority to 
question the wisdom of a State’s choices of 
emissions limitations if they are part of a 
plan which satisfies the standards of 
§ 110(a)(2) . . . [S]o long as the ultimate 
effect of a State’s choice of emissions 
limitations is compliance with the national 
standards, the State is at liberty to adopt 
whatever mix of emissions limitations it 
deems best suited to its particular situation. 



The issue in that case concerned 
whether changes to requirements that 
would occur before the area was 
required to attain the NAAQS were 
variances that should be addressed 
pursuant to the provision governing SIP 
revisions or were ‘‘postponements’’ that 
must be addressed under section 110(f) 
of the CAA of 1970, which contained 
prescriptive criteria. The court 
concluded that the EPA reasonably 
interpreted section 110(f) not to restrict 
a state’s choice of the mix of control 
measures needed to attain the NAAQS 
and that revisions to SIPs that would 
not impact attainment of the NAAQS by 
the attainment date were not subject to 
the limits of section 110(f). While the 
court recognized that states had 
discretion in determining the 
appropriate emissions limitations, it 
also recognized that the SIP must meet 
the standards of section 110(a)(2). In 
Virginia, the issue was whether at the 
request of the Ozone Transport 
Commission the EPA could mandate 
that states adopt specific motor vehicle 
emission standards more stringent than 
those mandated by CAA sections 177 
and 202 for regulating emissions from 
motor vehicles. 



As the EPA has consistently 
explained in its SSM Policy, the Agency 
does not believe that exemptions from 
compliance with any applicable SIP 
emission limitation requirements during 
periods of SSM are consistent with the 
obligation of states in SIPs, including 
the requirements to demonstrate that 
plans will attain and maintain the 
NAAQS, protect PSD increments and 
improve visibility. If a source is free 
from any obligation during periods of 
SSM, there is nothing restraining those 
emissions and such emissions could 
cause or contribute to an exceedance or 
violation of the NAAQS. Moreover, 
neither the state nor citizens would 
have authority to take enforcement 
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action regarding such emissions. Also, 
even if historically such excess 
emissions have not caused or 
contributed to an exceedance or 
violation, this would not mean that they 
could not do so at some time in the 
future. Finally, given that there are 
many locations where air quality is not 
monitored such that a NAAQS 
exceedance or violation could be 
observed, the inability to demonstrate 
that such excess emissions have not 
caused or contributed to an exceedance 
or violation would not be proof that 
they have not. Thus, the EPA has long 
held that exemptions from emission 
limitations for emissions during SSM 
events are not consistent with CAA 
requirements, including the obligation 
to attain and maintain the NAAQS and 
the requirement to ensure adequate 
enforcement authority. 



Despite claims by the commenter to 
the contrary, the EPA has not mandated 
the specific means by which states 
should regulate emissions from sources 
during startup and shutdown events. 
Requiring states to ensure that periods 
of startup and shutdown are regulated 
consistent with CAA requirements is 
not tantamount to prescribing the 
specific means of control that the state 
must adopt. By the SIP call, the EPA has 
simply explained the statutory 
boundaries to the states for SIP 
provisions, and the next step is for the 
states to revise their SIPs consistent 
with those boundaries. States remain 
free to choose the ‘‘mix of controls,’’ so 
long as the resulting SIP revisions meet 
CAA requirements. The EPA agrees with 
the commenter who notes several 
options available to the states in 
responding to the SIP call. The 
commenter stated that there are various 
options available to states, such as 
‘‘adopting alternative numeric emission 
limitations, work practice standards, 
additional operational limitations, or 
revising existing numeric emission 
limitations and/or their associated 
averaging times to create a sufficient 
compliance margin for unavoidable 
SSM emissions.’’ However, the state 
must demonstrate how that mix of 
controls for all periods of operation will 
ensure attainment and maintenance of 
the NAAQS or meet other required goals 
of the CAA relevant to the SIP 
provision, such as visibility protection. 
For example, if a state chooses to 
modify averaging times in an emission 
limitation to account for higher 
emissions during startup and shutdown, 
the state would need to consider and 
demonstrate to the EPA how the 
variability of emissions over that 
averaging period might affect attainment 



and maintenance of a NAAQS with a 
short averaging period (e.g., how a 30- 
day averaging period for emissions can 
ensure attainment of an 8-hour 
NAAQS). One option noted by the 
commenter, ‘‘justifying existing 
provisions,’’ does not seem promising, 
based on the evaluation that the EPA 
has performed as a basis for this SIP call 
action. If by justification, the commenter 
simply means that the state may seek to 
justify continuing to have an exemption 
for emissions during SSM events, the 
EPA has already determined that this is 
impermissible under CAA requirements. 



The EPA regrets any confusion that 
may have resulted from its discussion in 
the preamble to the February 2013 
proposal. The EPA’s statement that 
startup and shutdown emissions above 
otherwise applicable limitations must 
be considered a violation is simply 
another way of stating that states cannot 
exempt sources from complying with 
emissions standards during periods of 
startup and shutdown. This is not 
inconsistent with the EPA’s statement 
that states can develop alternative 
requirements for periods of startup and 
shutdown where emission limitations 
that apply during steady-state 
operations could not be feasibly met. In 
such a case, startup and shutdown 
emissions would not be exempt from 
compliance but rather would be subject 
to a different, but enforceable, standard. 
Then, only emissions that exceed such 
alternative emission limitations would 
constitute violations. 



17. Comments that because areas are 
in attainment of the NAAQS, SIP 
provisions such as automatic 
exemptions for excess emissions during 
SSM events are rendered valid under 
the CAA. 



Comment: Commenters argued that 
SSM exemptions should be permissible 
in SIP provisions applicable to areas 
designated attainment because, they 
asserted, there is evidence that the 
exemptions do not result in emissions 
that cause violations of the NAAQS. To 
support this contention, the commenters 
observed that a number of states with 
SSM exemptions in SIP provisions at 
issue in this SIP call are currently 
designated attainment in all areas for 
one or all NAAQS and also that some 
of these states had areas that previously 
were designated nonattainment for a 
NAAQS but subsequently have come 
into attainment. Thus, the commenters 
asserted, the SIP provisions that the 
EPA identified as deficient due to SSM 
exemptions must instead be consistent 
with CAA requirements because these 
states are in attainment. The 
commenters claimed that because these 
areas have shown they are able to attain 



and maintain the NAAQS or to achieve 
emission reductions, despite SSM 
exemptions in their SIP provisions, the 
EPA’s concerns with respect to SSM 
exemptions are unsupported and 
unwarranted. Based on the premise that 
SSM exemptions are not inconsistent 
with CAA requirements applicable to 
areas that are attaining the NAAQS, the 
commenters claimed that such 
provisions cannot be substantially 
inadequate to meet CAA requirements. 



Response: The EPA disagrees with the 
commenters’ view that, so long as the 
provisions apply in areas designated 
attainment, the CAA allows SIP 
provisions with exemptions for 
emissions during SSM events. The 
commenters based their argument on 
the incorrect premise that SIP 
provisions applicable to sources located 
in attainment areas do not also have to 
meet fundamental CAA requirements 
such as sections 110(a)(2)(A), 
110(a)(2)(C) and 302(k). Evidently, the 
commenters were only thinking 
narrowly of the statutory requirements 
applicable to SIP provisions in SIPs for 
purposes of part D attainment plans, 
which are by design intended to address 
emissions from sources located in 
nonattainment areas and to achieve 
attainment of the NAAQS in such areas. 
The EPA does not interpret the 
fundamental statutory requirements 
applicable to SIP provisions (e.g., that 
they impose continuous emission 
limitations) to apply exclusively in 
nonattainment areas; these requirements 
are relevant to SIP provisions in general. 



The statutory requirements applicable 
to SIPs are not limited to areas 
designated nonattainment. To the 
contrary, section 107(a) imposes the 
responsibility on each state to attain and 
maintain the NAAQS ‘‘within the entire 
geographic areas comprising such 
State.’’ The requirement to maintain the 
NAAQS in section 107(a) clearly applies 
to areas that are designated attainment, 
including those that may previously 
have been designated nonattainment. 
Similarly, section 110(a)(1) explicitly 
requires states to have SIPs with 
provisions that provide for the 
implementation, maintenance and 
enforcement of the NAAQS. By 
inclusion of ‘‘maintenance,’’ section 
110(a)(1) clearly encompasses areas 
designated attainment as well as 
nonattainment. The SIPs that states 
develop must also meet a number of 
more specific requirements set forth in 
section 110(a)(2) and other sections of 
the CAA relevant to particular air 
quality issues (e.g., the requirements for 
attainment plans for the different 
NAAQS set out in more detail in part 
D). Among those basic requirements that 
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364 See 1982 SSM Guidance, Attachment at 1. 
365 See 1999 SSM Guidance at 2. 
366 See Memorandum, ‘‘Statutory, Regulatory, and 



Policy Context for this Rulemaking,’’ February 4, 
2013, in the rulemaking docket at EPA–HQ–OAR– 
2012–0322–0029. 



states must meet in SIPS are section 
110(a)(2)(C), requiring a permitting 
program applicable to sources in areas 
designated attainment, and section 
110(a)(2)(D)(i)(II), requiring SIP 
provisions to prevent interference with 
protection of air quality in areas 
designated attainment in other states. 
Part C, in turn, imposes additional 
requirements on states with respect to 
prevention of significant deterioration of 
air quality in areas designated 
attainment. Although the EPA agrees 
that the CAA distinguishes between, 
and imposes different requirements 
upon, areas designated attainment 
versus nonattainment, there is no 
indication that the statute distinguishes 
between the basic requirements for 
emission limitations in these areas, 
including that they be continuous. 



Section 110(a)(2)(A) requires states to 
include ‘‘emission limitations’’ in their 
SIPs ‘‘as may be necessary or 
appropriate to meet applicable 
requirements of’’ the CAA. The EPA 
notes that the commenters have raised 
other arguments concerning the precise 
meeting of ‘‘necessary or appropriate’’ 
(see section VII.A.3 of this document), 
but in this context the Agency believes 
that because states are required to have 
SIPs that provide for ‘‘maintenance’’ of 
the NAAQS it is clear that the general 
requirements for emission limitations in 
SIPs are not limited to areas designated 
nonattainment. Section 110(a)(2)(A) 
contains no language distinguishing 
between emission limitations applicable 
in attainment areas and emission 
limitations applicable in nonattainment 
areas. Significantly, the definition of the 
term ‘‘emission limitation’’ in section 
302(k) likewise makes no distinction 
between requirements applicable to 
sources in attainment areas versus 
nonattainment areas. The EPA sees no 
basis for interpreting the term ‘‘emission 
limitation’’ differently for attainment 
areas and nonattainment areas, with 
respect to whether such emission 
limitations must impose continuous 
controls on the affected sources. Most 
importantly, section 110(a)(2)(A) does 
explicitly require that any such 
emission limitations must ‘‘meet the 
applicable requirements’’ of the CAA, 
and the EPA interprets this to include 
the requirement that emission 
limitations apply continuously, i.e., 
contain no exemptions for emissions 
during SSM events. This requirement 
applies equally in all areas, including 
attainment and nonattainment areas. 



The EPA’s interpretation of the CAA 
in the SSM Policy has long extended to 
SIP provisions applicable to attainment 
areas as well as to nonattainment areas. 
Since at least 1982, the SSM Policy has 



stated that SIP provisions with SSM 
exemptions are inconsistent with 
requirements of the CAA to provide 
both for attainment and maintenance of 
the NAAQS, i.e., inconsistent with 
requirements applicable to both 
nonattainment and attainment areas.364 
Since at least 1999, the EPA’s SSM 
Policy has clearly stated that SIP 
provisions with SSM exemptions are 
inconsistent with protection of PSD 
increments in attainment areas.365 The 
EPA provided its full statutory analysis 
with respect to SSM exemptions and 
CAA requirements applicable to areas 
designated attainment in the 
background memorandum 
accompanying the February 2013 
proposal.366 



Finally, the EPA disagrees with the 
commenters’ theory that, absent proof 
that the SIP deficiency has caused or 
will cause a specific violation of the 
NAAQS, the Agency lacks authority to 
issue a SIP call for SIP provisions that 
apply only in areas attaining the 
NAAQS. This argument is inconsistent 
with the plain language of section 
110(k)(5). Section 110(k)(5) authorizes 
the EPA to issue a SIP call whenever the 
SIP is substantially inadequate to attain 
or maintain the NAAQS, to mitigate 
interstate transport or to comply with 
any other CAA requirement. The 
explicit reference to a SIP’s being 
inadequate to maintain the NAAQS 
clearly indicates that the EPA has 
authority to make a finding of 
substantial inadequacy for a SIP 
provision applicable to attainment 
areas, not only for a SIP provision 
applicable to nonattainment areas. In 
addition, section 110(k)(5) explicitly 
authorizes the EPA to issue a SIP call 
not only in instances related to a 
specific violation of the NAAQS but 
rather whenever the Agency determines 
that a SIP provision is inadequate to 
meet requirements related to attainment 
and maintenance of the NAAQS or any 
other applicable requirement of the Act, 
including when the provision is 
inadequate to meet the fundamental 
legal requirements applicable to SIP 
provisions. Were the EPA’s authority 
limited to issuing a SIP call only in the 
event an area was violating the NAAQS, 
section 110(k)(5) would not explicitly 
include requirements related to 
‘‘maintenance’’ and would not explicitly 
include the statement ‘‘otherwise 



comply with any requirement of [the 
CAA].’’ 



18. Comments that the EPA’s initial 
approval of these deficient provisions, 
or subsequent indirect approval of them 
through action on other SIP 
submissions, establishes that these 
provisions meet CAA requirements. 



Comment: A number of commenters 
argued that because the EPA initially 
approved the SIP provisions at issue in 
this rulemaking, this establishes that 
these provisions meet CAA 
requirements. Other commenters argued 
that subsequent actions on other SIP 
submissions in effect override the fact 
that the SIP provisions at issue are 
legally deficient. For example, an 
industry commenter asserted that there 
have been ‘‘dozens of instances where 
EPA has reviewed Alabama SIP revision 
submittals’’ and the EPA has never 
indicated ‘‘that it believed these rules to 
be inconsistent with the CAA.’’ Other 
state commenters made similar 
arguments suggesting that the EPA’s 
original approval of these provisions, 
and the fact that the EPA has not 
previously taken action to require states 
to revise them, indicates that they are 
not deficient. 



Response: The EPA disagrees with 
these commenters. The fact that the EPA 
once approved a SIP provision does not 
mean that the SIP provision is per se 
consistent with the CAA, or consistent 
with the CAA notwithstanding any later 
legal or factual developments. This is 
demonstrated by the very existence of 
the SIP call provision in section 
110(k)(5), whereby the EPA may find 
that an ‘‘applicable implementation 
plan for any area is substantially 
inadequate to attain or maintain the 
relevant [NAAQS] . . . or to otherwise 
comply with any requirement of’’ the 
CAA. This SIP call authority expressly 
authorizes the EPA to direct a state to 
revise its SIP to remedy any substantial 
inadequacy, including failures to 
comply with legal requirements of the 
CAA. By definition, when the EPA 
promulgates a SIP call, this means that 
the Agency has previously approved the 
provision into the SIP, rightly or 
wrongly. The SIP call provision would 
be meaningless if a SIP provision were 
considered perpetually consistent with 
CAA requirements after it was originally 
approved, and merely because of that 
prior approval as commenters suggest. 
In the February 2013 proposal, the EPA 
acknowledged its own responsibility in 
approving provisions that were 
inconsistent with CAA requirements. 



The EPA also disagrees with the 
argument that the Agency’s action on 
other intervening SIP submissions from 
a state over the years since the approval 
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367 The commenter appears to have been meaning 
to cite to the draft EPA guidance document ‘‘Draft 
Guidance for Demonstrating Attainment of Air 
Quality Goals for PM2.5 and Regional Haze,’’ 
January 2, 2001. This draft guidance on PM2.5 and 
Regional Haze was combined with similar guidance 
on ozone in the final guidance document 
‘‘Guidance on the Use of Models and Other 
Analyses for Demonstrating Attainment of Air 
Quality Goals for Ozone, PM2.5, and Regional 
Haze,’’ April 2007, EPA–454/B–07–002. 



368 ‘‘Guidelines for Estimating and Applying Rule 
Effectiveness for Ozone/CO State Implementation 
Plan Base Year Inventories,’’ November 1992, EPA– 
4S2JR–92.010. 



369 ‘‘Emissions Inventory Guidance for 
Implementation of Ozone and Particulate Matter 
National Ambient Air Quality Standards (NAAQS) 
and Regional Haze Regulations,’’ Appendix B, 
August 2005, EPA–454/R–05–001. 



370 ‘‘Draft Emissions Inventory Guidance for 
Implementation of Ozone [and Particulate Matter]* 
National Ambient Air Quality Standards (NAAQS) 
and Regional Haze Regulations,’’ April 11, 2014, 
page 62. 



371 February 2013 proposal, 78 FR 12459 at 
12485. 



of the original deficient SIP provision in 
some way negates the original 
deficiency. The industry commenter 
pointed to ‘‘dozens of instances where 
EPA reviewed Alabama SIP revision 
submittals’’ as times when the EPA 
should have addressed any SSM-related 
deficient SIP provisions. However, the 
EPA’s approval of other SIP revisions 
does not necessarily entail 
reexamination and reapproval of every 
provision in the SIP. The EPA often 
only examines the specific provision the 
state seeks to revise in the SIP 
submission without reexamining all 
other provisions in the SIP. The EPA 
sometimes broadens its review if 
commenters bring other concerns to the 
Agency’s attention during the 
rulemaking process that are relevant to 
the SIP submission under evaluation. 



19. Comments that exemptions for 
excess emissions during exempt SSM 
events would not distort emissions 
inventories, SIP control measure 
development or modeling, because the 
EPA’s regulations and guidance 
concerning ‘‘rule effectiveness’’ 
adequately account for these emissions, 
and therefore the proposed SIP calls are 
not needed or justified. 



Comment: One commenter argued 
that provisions allowing exemptions or 
affirmative defenses for excess 
emissions during startup and shutdown 
are consistent with a state’s authority 
under CAA section 110 and that this is 
evidenced by the fact that the EPA has 
issued guidance on ‘‘rule effectiveness’’ 
that plainly takes into account a 
‘‘discount’’ factor in a state’s 
demonstration of attainment when it 
chooses to adopt startup/shutdown 
provisions. This commenter cited the 
EPA’s definition of ‘‘rule effectiveness’’ 
at 40 CFR 51.50 and EPA guidance on 
demonstrating attainment of PM2.5 and 
regional haze air quality goals.367 



Response: The EPA disagrees with the 
characterization in this comment of past 
EPA guidance and with the conclusion 
that the fact of the existence of EPA 
guidance on ‘‘rule effectiveness’’ would 
support the claim that the CAA provides 
authority for exemptions or affirmative 
defenses for excess emissions during 
startup and shutdown. The EPA’s 
definition of ‘‘rule effectiveness’’ at 40 
CFR 51.50 does not refer to startup and 



shutdown; it refers only to ‘‘downtime, 
upsets, decreases in control efficiencies, 
and other deficiencies in emission 
estimates,’’ and once defined the term 
‘‘rule effectiveness’’ is not subsequently 
used within 40 CFR part 51 in any way 
that would indicate that it is meant to 
capture the effect of exemptions during 
startup and shutdown. The EPA 
guidance on demonstrating attainment 
of PM2.5 and regional haze goals cited by 
the commenter also does not address 
rule effectiveness or excess emissions 
during startup and shutdown. The terms 
‘‘startup’’ and ‘‘shutdown’’ do not 
appear in the attainment demonstration 
guidance. The EPA did issue a different 
guidance document in 1992 on rule 
effectiveness,368 but that document 
focused only on the preparation of 
emissions inventories for 1990, not on 
demonstrating attainment of NAAQS or 
regional haze goals. Moreover, the 1992 
guidance document addressed ways of 
estimating actual 1990 emissions in 
light of the likelihood of a degree of 
source noncompliance with applicable 
emission limitations, not on the 
emissions that would be permissible in 
light of the absence of a continuous 
emission limitation applicable during 
startup and shutdown. The terms 
‘‘startup’’ and ‘‘shutdown’’ do not 
appear in the 1992 guidance. In 2005, 
the EPA replaced the 1992 guidance 
document on rule effectiveness as part 
of providing guidance for the 
implementation of the 1997 ozone and 
PM2.5 NAAQS.369 Like the 1992 
guidance, the 2005 guidance associated 
‘‘rule effectiveness’’ with the issue of 
noncompliance and did not provide any 
specific advice on quantifying emissions 
that could be legally emitted because of 
SSM exemptions in SIPs. To avoid 
misunderstanding, the 2005 guidance 
included a question and answer on 
startup and shutdown emissions to the 
effect that emissions during startup and 
shutdown should be included in ‘‘actual 
emissions.’’ This question and answer 
included the statement, ‘‘[L]ess 
preferably, [emissions during startup, 
shutdown, upsets and malfunctions] can 
be accounted for using the rule 
effectiveness adjustment procedures 
outlined in this guidance.’’ However, 
other than in this question and answer, 
the 2005 guidance does not mention 
emissions during startup and shutdown 



events; it focuses on issues of 
noncompliance with applicable 
emission limitations. The fact that the 
1992 guidance document did not intend 
for ‘‘rule effectiveness’’ to encompass 
SIP-exempted emissions during startup 
and shutdown, and that the 2005 
guidance also did not, is confirmed by 
a statement in a more recent draft EPA 
guidance document: 



In addition to estimating the actual 
emissions during startup/shutdown periods, 
another approach to estimate startup/
shutdown emissions is to adjust control 
parameters via the emissions calculation 
parameters of rule effectiveness or primary 
capture efficiency. Using these parameters 
for startup/shutdown adjustments is not their 
original purpose, but can be a simple way to 
increase the emissions and still have a record 
of the routine versus startup/shutdown 
portions of the emissions. (Emphasis 
added.) 370 



Furthermore, as explained in the 
proposals for this action and in this 
document, the EPA believes that it is a 
fundamental requirement of the CAA 
that SIP emission limitations be 
continuous, which therefore precludes 
exemptions for excess emissions during 
startup and shutdown. At bottom, 
although it is true that these guidance 
documents indicated that one less 
preferable way to account for startup 
and shutdown emissions could be 
through the rule effectiveness analysis, 
this does not in any way indicate that 
exemptions from emissions limitations 
would be appropriate for such periods. 



Comment: A commenter argued that 
the EPA has not shown any substantial 
inadequacy with respect to CAA 
requirements but that the closest the 
EPA comes to identifying a substantial 
inadequacy is in the EPA’s discussion of 
its concern regarding the impacts of 
SSM exemptions on the development of 
accurate emissions inventories for air 
quality modeling and other SIP 
planning. This commenter and another 
commenter in particular noted a passage 
in the February 2013 proposal that 
stated that emission limitations in SIPs 
are used to meet various requirements 
for attainment and maintenance of the 
NAAQS and that all of these uses 
typically assume continuous source 
compliance with emission 
limitations.371 These commenters 
disagreed with the EPA’s statement that 
all of these uses typically assume 
continuous source compliance with 
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372 The EPA interprets the citation ‘‘See supra pp. 
21–24’’ as being intended to refer to those pages of 
‘‘Guidelines for Estimating and Applying Rule 
Effectiveness for Ozone/CO State Implementation 
Plan Base Year Inventories,’’ November 1992, EPA– 
4S2JR–92.010, which this commenter did not refer 
to by title. 



373 New source permitting under the PSD program 
is an exception to the principle that the effects of 
noncompliance should be included in estimates of 
source emissions. The air quality impact analysis 
for a proposed PSD permit is based on an 
assumption that the source will operate without 
malfunctions. However, it may be necessary in this 



type of analysis to consider excess emissions that 
are the result of poor maintenance, careless 
operation or other preventable conditions. See 40 
CFR part 51, appendix W, section 8.1.2, footnote a. 



374 For example, see ‘‘Emissions Inventory 
Guidance for Implementation of Ozone and 
Particulate Matter National Ambient Air Quality 
Standards (NAAQS) and Regional Haze 
Regulations,’’ Appendix B, August 2005, EPA–454/ 
R–05–001. A recent draft EPA guidance on the 
preparation of emissions inventories for attainment 
demonstrations recognizes that, in contrast to 
startup and shutdown emissions, emissions during 
malfunctions are not predictable and do not need 
to be included in projected inventories for the 
future year of attainment. See ‘‘Draft Emissions 
Inventory Guidance for Implementation of Ozone 
[and Particulate Matter]* National Ambient Air 
Quality Standards (NAAQS) and Regional Haze 
Regulations,’’ April 11, 2014, page 62. 



applicable emission limitations, and the 
commenters cited several EPA guidance 
documents and statements that, they 
believe, address SSM and ensure that 
states do not simply assume continuous 
compliance. These commenters in 
addition cited to footnote 4 of the EPA’s 
1999 SSM Guidance.372 The 
commenters argued that as long as states 
are complying with the EPA’s inventory 
and modeling rules and guidance, SSM 
exemptions and similar applicability 
provisions have no negative impact on 
SIP planning. 



Response: The EPA acknowledges 
that the cited statement in the February 
2013 proposal, that various types of 
required analysis used to develop SIPs 
or permits ‘‘typically assume 
continuous source compliance with 
emission limitations,’’ was an 
oversimplification of a complex 
situation. However, the EPA disagrees 
with the commenters’ assertion that the 
EPA’s inventory rules and other 
guidance are sufficient to ensure that 
SSM exemptions, where they still exist 
in SIPs, have no negative impact on SIP 
planning. Also, if the EPA were to allow 
them, such exemptions could become 
more prevalent and have a larger 
negative effect. More importantly, 
regardless of how SSM exemptions may 
or may not negatively impact things like 
emissions inventories, as explained 
elsewhere in this document, the EPA 
believes that it is a fundamental 
requirement of the CAA that SIP 
emission limitations be continuous, 
which therefore precludes exemptions 
for excess emissions during SSM events. 



Generally, the EPA’s guidance and 
rules do not say that it is correct for 
estimates of source emissions used in 
SIP development to be based on an 
assumption of continuous compliance 
with the SIP emission limitations even 
if the SIP contains exemptions for SSM 
periods. Rather, the EPA has generally 
emphasized that SIPs and permits 
should be based on the best available 
information on actual emissions, 
including in most cases the effects of 
known or reasonably anticipatable 
noncompliance with emission 
limitations that do apply.373 Because the 



EPA’s longstanding SSM Policy has 
interpreted the Act to prohibit 
exemptions during SSM events, it has 
not been a focus of EPA guidance to 
explain to states how to take account of 
such exemptions. As the commenters 
have pointed out, some aspects of some 
EPA guidance documents have some 
relationship to the issue of accounting 
for SSM exemptions. Nevertheless, 
taken together, the EPA’s guidance does 
not and cannot ensure that emission 
estimates used in developing SIPs and 
permits correctly reflect actual 
emissions in all cases in which SSM 
exemptions still exist in SIPs, 
particularly for sources that, unlike all 
or most of the sources represented by 
these two commenters, are not subject to 
continuous emissions monitoring. For a 
source not subject to continuous 
emissions monitoring, when excess 
emissions during SSM events are 
exempted by a SIP—whether 
automatically, on a special showing or 
through director’s discretion—it is 
much more likely that those emissions 
would not be quantified and reported to 
the air agency such that they could be 
accounted for in SIP and permit 
development. For example, when the 
SIP includes exemptions for excess 
emissions during SSM events, there may 
be no motive for a source to perform a 
special stack test during a SSM period 
in which there is no applicable emission 
limitation and possibly no legal basis for 
an air agency to require such a stack 
test. It would also be unusual to find 
well-documented emission factors for 
such transient operation that could be 
used in place of source-specific testing. 



As explained in a response provided 
earlier in this document, the EPA 
guidance documents also cited by these 
commenters in fact do not address how 
the effect of exemptions in SIPs for 
excess emissions during startup and 
shutdown can be accounted for in an 
attainment or maintenance 
demonstration. The cited 1992 ‘‘rule 
effectiveness’’ guidance in regard to 
issues such as noncompliance in the 
form of non-operation of control 
equipment, malfunctions, poor 
maintenance and deterioration of 
control equipment was meant to address 
how the issues affected emissions in 
1990, not in a future year when the 
NAAQS must be attained. The 2005 
guidance also did not provide any 
particular advice on how ‘‘rule 
effectiveness’’ concepts could be used to 
estimate emissions during exempt SSM 



periods. Given that the EPA’s 
longstanding SSM Policy has been that 
exemptions for excess emissions during 
SSM events are not permissible, the 
EPA had no reason to provide guidance 
on how attainment demonstrations 
should account for such exemptions. 



The commenters are right to infer that 
the EPA does believe that where 
exemptions for excess emissions during 
anticipatable events still remain in 
current SIPs, attainment demonstrations 
ideally should account for them. Indeed, 
the EPA’s guidance has recommended 
that all emissions during startup and 
shutdown events be included in both 
historical and projected emissions 
inventories.374 However, as long as 
exemptions for excess emissions during 
SSM events have the effect of making 
such excess emissions not be violations 
and thus not reportable as violations, it 
will be difficult for air agencies to have 
confidence that they have sufficient 
knowledge of the magnitude, location 
and timing of such emissions as would 
be needed to accurately account for 
those emissions in attainment 
demonstrations, especially for NAAQS 
with averaging periods of one day or 
less. The EPA has promulgated 
emissions inventory reporting rules, but 
these rules apply requirements to air 
agencies rather than to the sources that 
would have actual knowledge of startup 
and shutdown events and emissions. To 
make a complying inventory data 
submission to the EPA, an air agency 
does not have to obtain from sources 
information on the magnitude and 
timing of emissions during SSM events 
for which an exemption applies, and to 
the EPA’s knowledge most air agencies 
do not obtain this information. The 
EPA’s emissions inventory rules require 
the reporting of historical annual-total 
emissions only (and in some areas 
‘‘typical’’ seasonal and/or daily 
emissions for certain pollutants), not 
day-to-day emissions. Actual emissions 
during SSM events should be included 
in these annual emissions. While data 
formats are available from the EPA to 
allow a state to segregate the total 
annual emissions during SSM events 



VerDate Sep<11>2014 21:14 Jun 11, 2015 Jkt 235001 PO 00000 Frm 00112 Fmt 4701 Sfmt 4700 E:\FR\FM\12JNR2.SGM 12JNR2m
st



oc
ks



til
l o



n 
D



S
K



4V
P



T
V



N
1P



R
O



D
 w



ith
 R



U
LE



S
2











33951 Federal Register / Vol. 80, No. 113 / Friday, June 12, 2015 / Rules and Regulations 



375 In light of the NRDC v. EPA decision, 
affirmative defense provisions are not allowed in 
SIPs any longer, so this aspect of the 1999 SSM 
Guidance is no longer relevant. 



376 See Memorandum, ‘‘Statutory, Regulatory, and 
Policy Context for this Rulemaking,’’ February 4, in 
the rulemaking docket at EPA–HQ–OAR–2012– 
0322–0029. 



377 ‘‘Each implementation plan . . . shall . .ensp;. 
include a program to provide for . . . regulation of 
the modification and construction of any stationary 
source within the areas covered by the plan as 
necessary to assure that [NAAQS] are achieved, 
including a permit program as required in . . . part 
C.’’ CAA section 110(a)(2)(C). 



378 CAA section 163. 
379 See 40 CFR 51.166(c). 



from annual emissions during other 
type of operation, to segregate the 
emissions is not a requirement and few 
states do so. Moreover, the EPA’s 
emissions inventory rules require 
reporting on most sources only on an 
‘‘every third year’’ basis, which means 
that unless an air agency has authority 
to and does require more information 
from sources than is needed to meet the 
air agency’s reporting obligation to the 
EPA, the air agency will not be in a 
position to know whether and how, 
between the triennial inventory reports, 
excess emissions during startup and 
shutdown may be changing due to 
variations in source operation and 
possibly affecting attainment or 
maintenance. Thus, the EPA’s emissions 
inventory rules provide air agencies 
only limited leverage in terms of ability 
to obtain detailed information from 
sources regarding the extent to which 
actual emissions during SSM events 
may be unreported in emissions 
inventories, due to SIP exemptions. The 
EPA believes that when exemptions for 
excess emissions during SSM events are 
removed from SIPs, thereby making 
high emissions during SSM events 
specifically reportable deviations from 
emission limitations for more sources 
than now report them as such, it will be 
easier for air agencies to understand the 
timing and magnitude of event-related 
emissions that can affect attainment and 
maintenance. However, this belief is not 
the basis for this SIP call action, only an 
expected useful outcome of it. 



Footnote 4 of the EPA’s 1999 SSM 
Guidance suggested that ‘‘[s]tates may 
account for [potential worst-case 
emissions that could occur during 
startup and shutdown] by including 
them in their routine rule effectiveness 
estimates.’’ This statement in the 1999 
document’s footnote may seem at odds 
with the statement in this response that 
the ‘‘rule effectiveness’’ concept was not 
meant to embrace excess emissions 
during startup and shutdown that were 
allowed because of SIP exemptions. 
However, the footnote is attached to text 
that addresses ‘‘worst-case’’ emissions 
that are higher than allowed by the 
applicable SIP, because that text speaks 
about the required demonstration to 
support a SIP revision containing an 
affirmative defense for violations of 
applicable SIP emission limitations. 
Thus, estimates of such worst-case 
emissions would reflect the effects of 
noncompliance, which is within the 
intended scope of the EPA’s ‘‘rule 
effectiveness’’ guidance. Footnote 4 was 
not referring to the issue of how to 



account for the effect of SSM 
exemptions.375 



Comment: A number of commenters 
stated their understanding that the EPA 
has proposed SIP calls as a way of 
improving air agencies’ implementation 
of EPA-specified requirements in 
emissions inventory or modeling, and 
they stated that if this is the EPA’s 
concern then the EPA should address 
the issue in that context. 



Response: To clarify its position, the 
EPA explains here that while it believes 
that approvable SIP revisions in 
response to the proposed SIP calls will 
have the benefit of providing 
information on actual emissions during 
SSM events that can improve emissions 
inventories and modeling, the 
availability of this additional 
information is not the basis for the SIP 
calls that are being finalized. The EPA 
believes that it is a fundamental 
requirement of the CAA that SIP 
emission limitations be continuous, 
which therefore precludes exemptions 
for excess emissions during startup and 
shutdown. 



Comment: An air agency commenter 
stated that facilities in its state are 
required to submit data on all annual 
emissions, including emissions from 
startup and shutdown operation (and 
malfunctions), as part of its annual 
emissions inventory, and that it takes 
these emissions into consideration as 
part of SIP development. 



Response: The EPA appreciates the 
efforts of this commenter to develop 
SIPs that account for all emissions. 
However, these efforts and whatever 
degree of success the commenter enjoys 
do not change the fundamental 
requirement of the CAA that SIP 
emission limitations be continuous, 
which therefore precludes exemptions 
for excess emissions during startup and 
shutdown. 



Comment: A commenter argued that 
even to the extent SSM emissions 
present some level of uncertainty in 
model-based air quality projections, that 
uncertainty is small compared to other 
sources of uncertainty in modeling 
analyses, and so SSM emissions will not 
have any significant impact on 
attainment demonstrations or any 
underlying air quality modeling 
analysis. 



Response: In support of this very 
general statement, the commenter 
provided only its own assessment of its 
own experience and the similar opinion 
of unnamed permitting agencies. In any 



case, this SIP call action is not based on 
any EPA determination about how 
modeling uncertainties due to SSM 
exemptions in SIPs compare to other 
modeling uncertainties. 



20. Comments that exemptions for 
excess emissions during SSM events are 
not a concern with respect to PSD and 
protection of PSD increments. 



Comment: Commenters asserted that 
the EPA has not adequately explained 
the basis for its concerns about the 
impact of emissions during SSM events 
on PSD increments. 



Response: The EPA disagrees. As 
explained in detail in the background 
memorandum included in the docket for 
this rulemaking,376 CAA section 
110(a)(2)(C) requires that a state’s SIP 
must include a PSD program to meet 
CAA requirements for attainment 
areas.377 In addition, section 161 
explains that ‘‘[e]ach [SIP] shall contain 
emission limitations and such other 
measures as may be necessary . . . to 
prevent significant deterioration of air 
quality for such region . . . designated 
. . . as attainment or unclassifiable.’’ 
Specifically, each SIP is required to 
contain measures assuring that certain 
pollutants do not exceed designated 
maximum allowable increases over 
baseline concentrations.378 These 
maximum allowable increases are 
known as PSD increments. Applicable 
EPA regulations require states to 
include in their SIPs emission 
limitations and such other measures as 
may be necessary in attainment areas to 
assure protection of PSD increments.379 
Authorizing sources in attainment areas 
to exceed SIP emission limitations 
during SSM events compromises the 
protection of these increments. 



The commenters’ concerns seem to be 
focused on PSD permitting for 
individual sources rather than on 
emission limitations in SIPs. The 
commenters asserted that the EPA 
already adequately accounts for all 
emissions during SSM events when 
calculating the baseline and increment 
consumption and expressed concern 
about the potential for ‘‘double 
counting’’ of emissions by counting 
them both toward the baseline and 
against increment. The EPA agrees that 
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380 See 40 CFR 51.166 and 52.21. 
381 See CAA section 169(4) (defining baseline 



concentration); 40 CFR 51.166(b)(13)(i) (setting 
forth what is included in baseline concentration; 40 
CFR 52.21(b)(13)(i) (same). The Federal Register 
document promulgating the revised PSD regulations 
also explained this point. In that document, the 
EPA explained, ‘‘[B]aseline concentrations reflect 
actual air quality in an area. Increment 
consumption or expansion is directly related to 
baseline concentration. Any emissions not included 
in the baseline are counted against the increment. 
The complementary relationship between the 
concepts supports using the same approach for 
calculating emissions contributions to each.’’ 45 FR 
52676, 52718 (August 7, 1980). ‘‘Actual emissions’’ 
is defined in 40 CFR 51.166(b)(21)(i) and 
52.21(b)(21)(i). 



382 See 45 FR 52717 (‘‘increment consumption 
and expansion should be based primarily on actual 
emissions increases and decreases, which can be 
presumed to be allowable emissions for sources 
subject to source-specific emissions limitations.’’). 



emissions should not be double-counted 
and has regulatory requirements in 
place to ensure that emissions are either 
attributed to the baseline or counted 
against increment but not both.380 
Nevertheless, permitting agencies base 
their calculations of both the baseline 
and increment consumption on air 
quality data representing actual 
emissions from sources.381 As explained 
more fully in the background 
memorandum accompanying the 
February 2013 proposal, the EPA is 
concerned that as a result of SSM 
exemptions in SIPs, inventories of 
actual emissions often do not include an 
accurate accounting of excess emissions 
that occur during SSM events. 
Moreover, the models used to calculate 
increment consumption typically 
assume continuous source compliance 
with applicable emission limitations.382 
Authorizing exceedances of emission 
limitations during SSM events would 
compromise the accuracy of the 
projections made by these models. 
Accurate calculations of the baseline 
and increment consumption rely on the 
correct accounting of all emissions, 
including those occurring during SSM 
events. Without accurate data, the EPA 
cannot be certain that state agencies are 
calculating baseline or increment 
consumption correctly or that 
increments in attainment areas are not 
being exceeded. For the foregoing 
reasons, the EPA is concerned that SSM 
exemptions in SIPs compromise the 
ability of the PSD program to protect air 
quality increments. 



21. Comments that because ambient 
air quality has improved over the 
duration of the CAA through various 
regulatory programs such as the Acid 
Rain Program, this disproves that SIP 
provisions including exemptions for 
excess emissions during SSM events 
pose any concerns with respect to 



protection of public health and the 
environment. 



Comment: Industry commenters 
claimed that because ambient air quality 
data show that air quality has been 
consistently improving over a period of 
years, this proves that exemptions for 
emissions during SSM events do not 
impede the ability of areas to attain and 
maintain the NAAQS. The commenters 
provided a chart showing percentage 
reduction in emissions of the various 
NAAQS pollutants ranging from 52 
percent reduction in NOX between 1980 
and 2010 to 83 percent reduction in 
direct PM10 emissions for that same time 
period. The commenters further claimed 
that a significant portion of the recent 
emissions reductions have been 
achieved by electric utilities. The 
commenters also provided charts and 
graphs showing reductions in pollutants 
under the CAA Acid Rain Program. The 
commenters further claimed that the 
states in which they operate—Alabama, 
Florida, Georgia, Mississippi and North 
Carolina—are meeting the NAAQS, with 
isolated exceptions. The commenters 
further stated that, although the EPA 
recently has promulgated several new 
NAAQS, the attainment plans for those 
standards are not yet due, and thus the 
new standards cannot justify the SIP 
call. The commenters concluded by 
noting that the states’ success in 
achieving the various NAAQS, even as 
the NAAQS have been strengthened, 
demonstrates that the existing SSM 
exemptions in SIP provisions identified 
by the EPA do not ‘‘place the NAAQS 
at risk.’’ Regarding visibility, the 
commenters noted that plans to show 
progress in meeting the regional haze 
goal were due in 2013 and that evidence 
shows that visibility is also improving 
notwithstanding the existing SSM 
exemptions. 



Response: The EPA agrees that many 
areas in the U.S. have made great strides 
in improving ambient air quality under 
the CAA. However, excess emissions 
from sources during SSM events have 
the potential to undermine that progress 
and are also inconsistent with the 
requirements of the CAA, as discussed 
elsewhere in the February 2013 
proposal and in this final action. The 
EPA notes that the fact that an area has 
attained the NAAQS does not 
demonstrate that emissions during SSM 
events do not have the potential to 
undermine attainment or maintenance 
of the NAAQS, interfere with protection 
of PSD increments or interfere with 
visibility. For certain pollutants, such as 
lead or SO2, a single source could have 
a single SSM event that could cause an 
exceedance of the NAAQS that would 
otherwise not have occurred. It is 



through its SIP that a state demonstrates 
that it has in place an air quality 
management program that will attain 
and maintain the NAAQS on an ongoing 
basis, and so it is critical that the state, 
through its SIP provisions, can ensure 
that emissions during normal source 
operation including startup and 
shutdown events do not exceed levels 
relied on for purposes of developing 
attainment and maintenance plans. 
Similarly, SIP provisions designed to 
protect visibility must also meet 
requirements of the CAA, and 
exemptions for emissions during SSM 
events would likewise have the 
potential to undermine visibility 
objectives of the CAA. Thus, it is not 
appropriate to exempt emissions during 
these SSM events from compliance with 
emission limitations in SIPs. As 
explained in this final action, the state 
has flexibility in choosing how to 
regulate source during these periods of 
operation, and sources do not 
necessarily have to be subject to the 
same numerical emissions limitations or 
the same other control requirements 
during startup and shutdown that apply 
during other modes of operation. 
However, SIP emission limitations must 
be continuous, and thus sources must be 
subject to requirements that apply at all 
times including during startup and 
shutdown. 



22. Comments that the EPA’s position 
that SIP provisions such as automatic 
exemptions for excess emissions during 
SSM events hinder effective 
enforcement for violations is incorrect, 
because there have been a number of 
citizen suits brought under the CAA. 



Comment: According to industry 
commenters, the EPA’s argument that 
deficient SIP provisions concerning 
emissions during SSM events limit 
enforcement of violations of emissions 
limitations under sections 113 and 304 
is inaccurate, because ‘‘the facts show 
that SSM provisions do not preclude or 
hinder enforcement of any CAA 
requirements.’’ The commenters 
provided a list of ‘‘recent’’ enforcement 
actions and asserted that ‘‘[t]he sheer 
number of cases demonstrates that the 
existing regulations provide ample 
opportunity for enforcement.’’ The 
commenters cited to litigation brought 
by citizen groups that the commenters 
asserted has resulted in settlements 
including ‘‘injunctive relief and 
supplemental environmental projects 
(‘‘SEPs’’) worth tens of millions, if not 
hundreds of millions, of dollars.’’ The 
commenters also cited to one example 
to suggest that ‘‘whereas EPA and/or 
States may use enforcement discretion’’ 
in certain types of cases, ‘‘citizen groups 
do not.’’ 
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383 See February 2013 proposal, 78 FR 12459 at 
12504–05. 



384 See Sierra Club v. Georgia Power Co., 443 F.3d 
1346 (11th Cir. 2006). 



385 Even if these cases did all involve SIP 
provisions relevant to SSM events, the sampling of 
cases cited by the commenter still do not prove the 
commenter’s point. The commenter indicated that 
11 of the 15 cited cases resulted in settlement. The 
EPA presumes that neither party admitted any fault 
in these settlements and it remains unknown 
whether the court would have found the existence 
of a violation. In addition, because these cases were 
settled, it is unknown whether exemption or 
affirmative defense provisions would have 
prevented the court from finding liability for 
violation of a CAA emissions limitation that would 
otherwise have applied. In one additional case cited 
by the commenter, the court determined that the 
defendant successfully asserted an affirmative 
defense to alleged violations of a 6-minute 40- 
percent opacity limit. The outcome of this case 
evidently supports the EPA’s concerns about the 
impacts of such provisions. 



Response: The EPA disagrees with the 
commenters’ logic that the mere 
existence of enforcement actions negates 
the concern that deficient SIP 
provisions interfere with effective 
enforcement of SIP emission limitations. 
The EPA believes that deficient SIP 
provisions can interfere with effective 
enforcement by air agencies, the EPA 
and the public to assure that sources 
comply with CAA requirements, 
contrary to the fundamental 
enforcement structure provided in CAA 
sections 113 and 304. For example, 
automatic or discretionary exemption 
provisions for excess emissions during 
SSM events by definition completely 
eliminate the possibility of enforcement 
for what may otherwise be clear 
violations of emissions limitations 
during those times. Affirmative defense 
provisions purport to alter or eliminate 
the statutory jurisdiction of courts to 
determine liability or to impose 
remedies for violations. These types of 
provisions eliminate the opportunity to 
obtain injunctive relief or penalties that 
may be needed to ensure appropriate 
efforts to design, operate and maintain 
sources so as to prevent and to 
minimize excess emissions, protect the 
NAAQS and PSD increments and meet 
other CAA requirements. Similarly, the 
exemption of sources from liability for 
excess emissions during SSM events 
eliminates incentives to minimize 
emissions during those times. These 
exemptions thus reduce deterrence of 
future violations from the same sources 
or other sources during these periods. 



In the February 2013 proposal, the 
EPA discussed in detail an enforcement 
case that illustrates and supports the 
Agency’s position.383 In that case, 
citizen suit plaintiffs sought to bring an 
enforcement action against a source for 
thousands of self-reported exceedances 
of emission limitations in the source’s 
operating permit. The source asserted 
that those exceedances were not 
‘‘violations,’’ through application of a 
permit provision that mirrored an 
underlying Georgia SIP provision. The 
U.S. Court of Appeals for the Eleventh 
Circuit (Eleventh Circuit) ultimately 
determined that the provision created 
an ‘‘affirmative defense’’ for SSM 
emissions that shielded the source from 
liability for numerous violations. The 
court noted that even if the approved 
provision in Georgia’s SIP was 
inconsistent with the EPA’s guidance on 
the proper treatment of excess emissions 
during SSM events, the defendant could 
rely on the provision because the EPA 
had not taken action through 



rulemaking to rectify any 
discrepancy.384 In this final action on 
the Petition, the EPA has determined 
that the specific SIP provision at issue 
in that case is deficient for several 
reasons. Had that deficient SIP 
provision not been in the SIP at the time 
of the enforcement action, then the 
provision would not have had any effect 
on the outcome of the case. Instead, the 
courts would have evaluated the alleged 
violations and imposed any appropriate 
remedies consistent with the applicable 
CAA provisions, rather than in 
accordance with the SIP provision that 
imposed the state’s enforcement 
discretion preferences on other parties 
contrary to their rights under the CAA. 



As the outcome of this case 
demonstrates, the mere fact that a 
number of enforcement actions have 
been filed does not mean that the 
deficient SIP provisions identified by 
the EPA in this SIP call action do not 
hinder effective enforcement under 
sections 113 and 304. To the contrary, 
that case illustrates exactly how conduct 
that might otherwise be a clear violation 
of the applicable SIP emission 
limitations by a source was rendered 
immune from enforcement through the 
application of a provision that operated 
to excuse liability for violations and 
potentially allowed unlimited excess 
emissions during SSM events. 



The commenters cited 15 other 
enforcement cases brought by 
government and citizen groups over a 
span of 17 years, but the commenters do 
not indicate whether any SIP provisions 
relevant to emissions during SSM 
events were involved, nor do the 
commenters indicate whether any 
provisions at issue in this SIP call action 
were involved in any of the enforcement 
cases it cited.385 Even if an enforcement 
action has been initiated, the EPA’s 
fundamental point remains: SIP 
provisions that exempt what would 
otherwise be a violation of SIP 



emissions limitations can undermine 
effective enforcement during times 
when the CAA requires continuous 
compliance with such emissions 
limitations. By interfering with 
enforcement, such provisions 
undermine the integrity of the SIP 
process and the rights of parties to seek 
enforcement for violation of SIP 
emission limitations. 



A number of commenters on the 
February 2013 proposal indicated that, 
from their perspective, a primary benefit 
of automatic or discretionary 
exemptions in SIP provisions applicable 
to emissions during SSM events is to 
shield sources from liability. Similarly, 
commenters on the SNPR indicated that, 
from their perspective, a key benefit of 
affirmative defense provisions is to 
prevent what is in their opinion 
inappropriate enforcement action for 
violations of SIP emission limitations 
during SSM events. The EPA does not 
agree that the purpose of SIP provisions 
should be to preclude or impede 
effective enforcement of SIP emission 
limitations. To the contrary, the 
potential for enforcement for violations 
of CAA requirements is a key 
component of the enforcement structure 
of the CAA. To the extent that 
commenters are concerned about 
inappropriate enforcement actions for 
conduct that is not in violation of CAA 
requirements, the EPA believes that the 
sources already have the ability to 
defend against any such invalid claims 
in court. 



23. Comments that the EPA’s alleged 
inclusion of ‘‘exemptions’’ or 
‘‘affirmative defenses’’ in enforcement 
consent decrees negates the Agency’s 
interpretation of the CAA to prohibit 
them in SIP provisions. 



Comment: One industry commenter 
claimed that the EPA has itself recently 
promulgated an exemption for 
emissions during SSM events. The 
commenter cited an April 1, 2013, 
settlement agreement in a CAA 
enforcement case against Dominion 
Energy as an example. According to the 
commenter, this settlement agreement 
‘‘provides allowances for excess 
emissions during startup and 
shutdown’’ and ‘‘allows an EGU to 
operate without the ESP when it is not 
practicable.’’ The commenter 
characterized this as the creation of an 
exemption from the applicable emission 
limitations during startup and 
shutdown. The commenter further 
alleged that the settlement agreement 
‘‘provides for an affirmative defense to 
stipulated penalties for excess emissions 
occurring during start up and 
shutdown.’’ The commenter intended 
the fact that the EPA agrees to this type 
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of provision in an enforcement 
settlement agreement to establish that 
affirmative defense provisions must also 
be valid in SIP provisions so that 
sources can assert them in the event of 
any violation of SIP emission 
limitations. 



Response: The EPA disagrees with the 
commenter concerning the EPA’s 
purported creation of exemptions for 
SSM events in enforcement consent 
decrees or settlement agreements. 
Consent decrees or settlement 
agreements negotiated by the EPA to 
resolve enforcement actions do not raise 
the same concerns as automatic 
exemptions for excess emissions during 
SSM periods or any other provisions 
that the EPA has found substantially 
inadequate in this SIP call action. 



The EPA has the authority to enter 
consent decrees and settlement 
agreements in its enforcement cases and 
uses this discretion to resolve these 
cases. Settlements aim to achieve the 
best possible result for a given case, 
taking into account its specific 
circumstances and risks, but are still 
compromises between the parties to the 
litigation. 



The EPA also disagrees with 
comments that attempt to equate 
affirmative defense provisions in SIPs 
with affirmative defense clauses that the 
EPA and defendants agree to 
contractually in a consent decree or 
settlement agreement to resolve an 
enforcement case. Some consent decrees 
and settlement agreements that the EPA 
enters into contain provisions referred 
to as ‘‘affirmative defenses’’ that apply 
only with respect to whether a source 
must pay stipulated penalties specified 
in the consent decree or settlement 
agreement. However, the EPA does not 
believe these agreements are counter to 
CAA requirements. The provisions in 
these contractual agreements are 
distinguishable from affirmative defense 
provisions in SIPs for excess emissions 
during SSM events. Affirmative 
defenses to stipulated penalties apply 
only in the limited context of violations 
of the contract terms of the consent 
decree or settlement agreement. 



Significantly, these affirmative 
defense provisions apply only to the 
stipulated penalties of the consent 
decree or settlement agreement and do 
not carry over for incorporation into the 
source’s permit. Most importantly, these 
affirmative defense provisions do not 
affect the penalty for violations of CAA 
requirements in general or of SIP 
emission limitation violations in 
particular. Further, a consent decree is 
itself a court order, and where these 
provisions have been used in a consent 
decree they are sanctioned by the court 



and cannot be seen as a compromise of 
the court’s own jurisdiction or 
authority. Indeed, the specific consent 
decree cited by the commenter contains 
exactly these types of ‘‘affirmative 
defense’’ provisions that are applicable 
only to the stipulated penalties imposed 
contractually by the consent decree and 
that do not operate to create any other 
form of affirmative defense applicable 
more broadly. 



The EPA’s use of these provisions in 
enforcement consent decrees or 
settlement agreements is not 
inconsistent with the EPA’s 
interpretation of the CAA to preclude 
such provisions in SIPs. The EPA 
interprets the CAA to preclude such 
affirmative defenses in SIP provisions 
because they purport to alter or 
eliminate the jurisdiction of courts to 
find liability or to impose remedies for 
CAA violations in the event of judicial 
enforcement. No such concern is 
presented by the types of provisions in 
consent decrees or settlement 
agreements raised by the commenters, 
because the terms of such agreements 
must be approved and sanctioned by a 
court. 



24. Comments that the EPA should 
provide more than 18 months for the 
SIP call because state law administrative 
process can take longer than that. 



Comment: Several state and industry 
commenters claimed that states will 
need longer than 18 months to submit 
SIPs in response to a SIP call. One state 
commenter argued generally that more 
time is needed for the state to ‘‘change 
rules and submit a proposed SIP 
revision’’ but did not provide any detail 
on how much more time is needed. The 
commenter concluded that a ‘‘total of 
five years’’ is needed for both the state 
to complete its actions and for facilities 
‘‘to change operating procedures or add 
hardware.’’ Another state commenter 
claimed states would need at least 3 
years to submit revised plans and cited 
to 40 CFR 51.166(a)(6) as providing a 3- 
year window for submission of SIP 
revisions. 



An industry commenter asserted that 
it has taken EPA numerous years to 
address the startup and shutdown 
provisions in its own MACT standards 
and that states will need a similar 
amount of time to ‘‘unspin’’ the SSM 
provisions from SIP emission 
limitations and replace them with new 
requirements. The commenter pointed 
to the difficulty of modifying multiple 
permits and source-specific or source- 
category specific regulations. The 
commenter urged the EPA to provide 
much more time that the 18 months 
allowed by statute for a SIP call through 



‘‘a transition period of a reasonable 
length far exceeding 48 months.’’ 



Another industry commenter stated 
that more time is necessary but 
recognized that the maximum statutory 
period is 18 months. The commenter 
supported the EPA’s providing states 
with the full 18 months to submit SIP 
revisions, because that time is needed in 
order for the states to undertake the 
necessary technical analyses to support 
the SIP revisions and in order to allow 
for the state rulemaking processes. 



Response: The EPA recognizes that 
rule development and the associated 
administrative processes can be 
complex and time-consuming for states 
and for the Agency. Thus, the EPA is 
providing the maximum period allowed 
under CAA section 110(k)(5)—18 
months—for states to submit SIP 
revisions in response to the SIP call. 
The EPA does not have authority under 
the statute to provide states with a 
longer period of time to submit these 
SIP submissions. To assist states in 
responding to this SIP call, the EPA is 
providing updated and comprehensive 
guidance concerning CAA requirements 
applicable to SIP provisions with 
respect to emissions during SSM events. 
Ideally, this guidance will allow states 
and the EPA to address the existing 
deficiencies as efficiently as possible, 
given the statutory schedules applicable 
to both states and the Agency. 



The commenter who cited to 40 CFR 
51.166(a)(6) is incorrect that it provides 
authority for the EPA to grant states 3 
years to correct SIPs in response to a SIP 
call. The regulatory provision cited by 
the commenter is part of the EPA’s 
regulations for the PSD program and 
simply provides that if the EPA amends 
that section of the PSD regulations, then 
a state will have 3 years to make a SIP 
submission to revise its SIP to meet the 
new PSD requirements in response to 
such amendments. This final action 
does not amend the PSD regulations and 
40 CFR 51.166(a)(6) is not implicated. 
Under CAA section 110(k)(5), the EPA 
is only authorized to provide a 
maximum period of 18 months for states 
to submit SIP revisions to rectify the SIP 
deficiencies. 



25. Comments that EPA should issue 
an interim enforcement policy, with 
respect to enforcement between the time 
that states revise SIP requirements and 
source permits are revised to reflect 
those changes. 



Comment: One commenter argued 
that if the EPA finalizes the proposed 
SIP call for provisions applicable to 
emissions during SSM events, it will 
take state regulators a significant period 
of time to ‘‘disaggregate’’ the effect of 
those deficient provisions on various 
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12482. 



other SIP provisions and the 
requirements of source operating 
permits. Because these corrections to 
SIP provisions and permit requirements 
will take time to occur, the commenter 
asserted that ‘‘a transition period of 
reasonable length far exceeding 48 
months will be needed to shield 
industry from enforcement.’’ The 
commenter thus requested that the EPA 
impose such a transition period. In 
addition, the commenter suggested that 
the EPA should create ‘‘an interim 
enforcement policy’’ to shield sources 
and allow reliance on affirmative 
defense provisions ‘‘even after SIPs are 
corrected until permits reflect those 
changes.’’ The commenter posed this 
request based upon concern that there 
will be industry confusion concerning 
what requirements apply to individual 
sources until permits are revised to 
reflect the correction of the deficient SIP 
provisions. 



Response: The EPA agrees with the 
commenter that it will take time for 
states to make the necessary SIP 
revisions in response to this SIP call, for 
the EPA to evaluate and act upon those 
SIP submissions and subsequently for 
states or the Agency to revise operating 
permits in the ordinary course to reflect 
the corrected state SIPs. As explained in 
the February 2013 proposal, the EPA 
consciously elected to proceed via its 
SIP call authority under section 
110(k)(5) and to provide the statutory 
maximum of 18 months for the 
submission of corrective SIP revisions. 
The EPA chose this path specifically in 
order to provide states with time to 
revise their deficient SIP provisions 
correctly and in the manner that they 
think most appropriate, consistent with 
CAA requirements. The EPA also 
explicitly acknowledged that during the 
pendency of the SIP revision process, 
and during the time that it will take for 
permit terms to be revised in the 
ordinary course, sources will remain 
legally authorized to emit in accordance 
with current permit terms.386 



The EPA is in this final action 
reiterating that the issuance of the SIP 
call action does not automatically alter 
any provisions in existing operating 
permits. By design, sources for which 
emission limitations are incorporated in 
permits will thus have a de facto 
transition period during which they can 
take steps to assure that they will 
ultimately meet the revised SIP 
provisions (e.g., by changing their 
equipment or mode of operation to meet 
an appropriate emission limitation that 
applies during startup and shutdown 



instead of relying on exemptions). 
Sources subject to permit requirements 
will thus have yet more time (beyond 
the 18 months allowed for the SIP 
revision in response to this SIP call 
action) over the permit review cycle to 
take steps to meet revised permit terms 
reflecting the revised SIP provisions. 
However, the EPA does not agree with 
the commenter that there is a need for 
a ‘‘transition period’’ to ‘‘shield’’ 
sources from enforcement. The EPA’s 
objective in this action is to eliminate 
impermissible SIP provisions that 
exempt emissions during SSM events or 
otherwise interfere with effective 
enforcement for violations that occur 
during such events. Further delaying the 
time by which sources will be expected 
to comply with SIP provisions that are 
consistent with CAA requirements is 
inappropriate. Moreover, the primary 
purpose of SIP provisions is not to 
shield sources from liability for 
violations of CAA requirements but 
rather to assure that sources are required 
to meet CAA requirements. 



The EPA shares the commenter’s 
concern that there is the potential for 
confusion on the part of sources or other 
parties in the interim period between 
the correction of deficient SIP 
provisions and the revision of source 
operating permits in the ordinary 
course. However, the EPA presumes that 
most sources required to have a permit, 
especially a title V operating permit, are 
sufficiently sophisticated and aware of 
their legal rights and responsibilities 
that the possibility for confusion on the 
part of sources should be very limited. 
Likewise, by making clear in this final 
action that sources will continue to be 
authorized to operate in accordance 
with existing permit terms until such 
time as the permits are revised after the 
necessary SIP revision, the EPA 
anticipates that other parties should be 
on notice of this fact as well. Regardless 
of the potential for confusion by any 
party, the EPA believes that the legal 
principle of the ‘‘permit shield’’ is well 
known by regulated entities, regulators, 
courts and other interested parties. 
Accordingly, the EPA is not issuing any 
‘‘enforcement policy’’ in connection 
with this SIP call action. 



26. Comments that a SIP call directing 
states to eliminate exemptions for 
excess emissions during SSM events is 
a ‘‘paper exercise’’ or ‘‘exalts form over 
substance.’’ 



Comment: A number of commenters 
argued that by requiring states to correct 
deficient SIP provisions, such as by 
requiring removal of exemptions for 
emissions during SSM events, this SIP 
call action will not result in any 
environmental benefits. For example, 



state commenters claimed that they will 
not be able simply to revise regulations 
to eliminate startup and shutdown 
exemptions. Instead, the commenters 
claimed, the states will need to revise 
the emissions limitations completely in 
order to take into account the EPA’s 
interpretation of the CAA that such 
exemptions are impermissible. The 
commenters asserted that rewriting the 
state regulations will produce no 
reduction in emissions or improvement 
in air quality and will merely impose 
burdens upon states to change existing 
regulations. The implication of the 
commenters’ argument is that states will 
merely revise SIP emission limitations 
to allow the same amount of emissions 
during SSM events by some other 
means, rather than by establishing 
emission limitations that would 
encourage sources to be designed, 
operated and maintained in a fashion 
that would better control those 
emissions. 



Response: The EPA does not agree 
with the commenters’ assertion that 
revisions to the affected SIP provisions 
in response to this SIP call action will 
produce no emissions reductions or 
improvements in air quality. The EPA 
recognizes that some states may elect to 
develop revised emission limitations 
that provide for alternative numerical 
limitations, control technologies or 
work practices applicable during startup 
and shutdown that differ from 
requirements applicable during other 
modes of source operation. Other states 
may elect to develop completely revised 
emission limitations and elevate the 
level of the numerical emission 
limitation that applies at all times to 
account for greater emissions during 
startup and shutdown. However, any 
such revised emission limitations must 
comply with applicable substantive 
CAA requirements relevant to the type 
of SIP provision at issue, e.g. be RACM 
and RACT for sources located in 
nonattainment areas, and must meet 
other requirements for SIP revisions 
such as in sections 110(k)(3), 110(l) and 
193. 



The EPA believes that revision of the 
existing deficient SIP provisions has the 
potential to decrease emissions 
significantly in comparison to existing 
provisions, such as those that authorize 
unlimited emissions during startup and 
shutdown. Elimination of automatic and 
director’s discretion exemptions for 
emissions during SSM events should 
encourage sources to reduce emissions 
during startup and shutdown and to 
take steps to avoid malfunctions. 
Elimination of inappropriate 
enforcement discretion provisions and 
affirmative defense provisions should 
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387 The EPA notes, however, that many of the 
affirmative defense type provisions at issue in this 
action were also not consistent with the Agency’s 
interpretation of the CAA in the 1999 SSM 
Guidance. Thus, even in the absence of the NRDC 
v. EPA decision, these provisions were not 
consistent with the EPA’s prior interpretation of the 
CAA for such provisions. 



provide increased incentive for sources 
to be properly designed, operated and 
maintained in order to reduce emissions 
at all times. The EPA also anticipates 
that revision of older SIP emission 
limitations in light of more recent 
technological advances in control 
technology, and in light of more recent 
NAAQS, has the potential to result in 
significant emission control and air 
quality improvements. In any event, by 
bringing these provisions into 
compliance with CAA requirements, the 
EPA believes that the resulting SIP 
provisions will support the fundamental 
integrity of the SIP process and 
structure, both substantively and with 
respect to enforceability. 



27. Comments that the EPA should 
make its interpretation of the CAA with 
respect to SSM exemptions applicable 
only ‘‘prospectively’’ and not require 
states to correct existing deficient 
provisions. 



Comment: Commenters argued that 
the EPA should not issue a SIP call to 
states for existing SIP provisions and 
should only require states to comply 
with its interpretations of the CAA 
‘‘prospectively.’’ One commenter argued 
that the SIP provisions at issue in this 
SIP call action were approved by the 
EPA in the past and have largely been 
‘‘upheld through several EPA 
refinements and guidance on SSM since 
then.’’ The commenter estimated that 
the proposed SIP call would require 
states to reestablish emission limits for 
thousands of existing sources or could 
require existing sources to comply with 
emission limitations that did not 
originally take into account emissions 
during SSM events. The commenter 
characterized the EPA’s action on the 
Petition as a change of policy with 
which the EPA should only require 
states to meet prospectively, putting 
states ‘‘on notice’’ that the EPA will 
evaluate future SIP submissions under a 
different test applicable only to new 
sources going forward. 



Other commenters argued that the 
EPA cannot require states to revise their 
SIP provisions if this would have the 
effect of making existing sources have to 
comply with the revised SIP. According 
to the commenters, existing sources 
should be ‘‘grandfathered’’ and should 
not have to change their control 
strategies or modes of operation to meet 
the revised SIP requirements. The 
commenters asserted that issuance of a 
SIP call without grandfathering existing 
sources would ‘‘retroactively’’ require 
sources to comply with the new SIP 
provisions and ‘‘suddenly’’ render 
sources noncompliant, even though they 
were in compliance with the SIP when 
they were originally designed, financed 



and built. The commenter claimed that 
the SIP call would ‘‘change the legal 
structure for commercial transactions 
that have already taken place.’’ The 
thrust of the commenters’ argument is 
that sources, once built, should never be 
subjected to any additional pollution 
control requirements once they are in 
existence. 



Response: The EPA disagrees with the 
commenters’ suggestions for multiple 
reasons. At the outset, the EPA notes 
that the only significant actual ‘‘change’’ 
in the Agency’s SSM Policy in this 
action is the determination that 
affirmative defense provisions are not 
permissible in SIP provisions. Since the 
1999 SSM Guidance, the EPA had 
interpreted the CAA to allow such 
affirmative defense provisions, so long 
as they were limited only to civil 
penalties and very narrowly drawn 
consistent with criteria recommended 
by the Agency. As fully explained in 
section IV of this document, however, 
the EPA has determined in light of the 
court’s decision in NRDC v. EPA that 
the CAA does not permit SIP provisions 
that operate to alter or eliminate the 
jurisdiction of the courts to determine 
liability and impose remedies in judicial 
enforcement actions.387 In other 
respects, this action primarily consists 
of the EPA’s taking action to assure that 
SIP provisions are consistent with the 
CAA as the Agency has interpreted it in 
the SSM Policy for many years. 



In addition, it is not appropriate for 
the EPA to allow states to retain 
deficient SIP provisions that would 
continue to excuse existing sources from 
complying with the revised SIP 
provisions in perpetuity or that would 
only require that future sources comply 
with such revised SIP provisions. The 
commenters advocate for 
‘‘grandfathering’’ that would authorize 
current sources to continue to operate 
under existing deficient SIP provisions 
(e.g., with exemptions for SSM 
emissions or with affirmative defense 
provisions) while requiring only new 
sources to comply with revised SIP 
provisions that meet CAA requirements. 
The EPA understands the practical 
reasons why the commenters make this 
suggestion, but such an approach would 
be grossly unfair both to new sources 
and to the communities affected by 
emissions from the old sources, as well 
as flatly inconsistent with the 



requirements of the CAA for SIP 
provisions. Existing sources will not be 
required to comply with the revised SIP 
emission limitations until the SIPs are 
updated, and if they are subject to 
permit requirements the sources may 
continue to operate consistent with 
those permits until the operating 
permits are revised to reflect the revised 
SIP requirements, but after that time 
current sources will be required to 
comply. Thus, sources will not 
immediately be in noncompliance with 
any requirements. The EPA has 
authority to issue a SIP call at any time 
that it determines a SIP provision is 
substantially inadequate, even if it 
mistakenly thought that the SIP 
provision was adequate at some time in 
the past. Sources will be on notice of the 
SIP call and the state’s administrative 
process to respond to it long before they 
will be required to comply with a 
revised SIP provision, and those sources 
will have ample opportunity to 
participate in the rulemakings 
establishing new requirements at both 
the state and federal level. 



Finally, the EPA notes, the need for 
states to establish new emission 
limitations and change permit terms for 
many sources should not be viewed as 
an unusual occurrence. The need to 
reexamine existing SIP provisions and 
permit terms applicable to sources in 
response to this SIP call action is 
comparable to the process that states 
would undertake to update their SIPs as 
necessary to meet new and evolving 
CAA requirements, including future 
revised NAAQS. For example, under 
section 110(a)(1) and section 110(a)(2) 
states are already required to reexamine 
and potentially to revise their SIP 
provisions whenever the EPA 
promulgates a new or revised NAAQS. 
States already need to reexamine 
emission limitations required by section 
110(a)(2)(A) and other relevant sections 
of the CAA in their SIPs on a regular 
basis as the NAAQS are revised (e.g., the 
potential need to revisit what is RACT 
for a specific source category with 
respect to a new NAAQS), as new legal 
requirements are created (e.g. the 
potential need to address interstate 
transport including compliance with 
any applicable FIP addressing a SIP 
deficiency with respect to this issue), or 
as new emissions control technologies 
are developed (e.g., what is RACT for a 
pollutant may evolve with technological 
developments). Thus, as a general 
matter, states already engage in periodic 
review of their SIP provisions on a 
regular basis, and the potential need to 
update the emissions limitations 
applicable to sources and thereafter the 
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need to update the permits applicable to 
those sources is part of that process. 
This SIP call action simply directs the 
affected states to address specific 
deficiencies in their SIP provisions as 
part of this normal evolutionary process. 



28. Comments that directing states to 
correct their existing SIP provisions will 
require many sources to change terms of 
their operating permits. 



Comment: A number of commenters 
opposed the February 2013 proposal 
because of the administrative burden 
the action would impose on air agencies 
and sources. Commenters asserted that 
requiring states to remove affirmative 
defense provisions for startup and 
shutdown from SIPs and to develop 
alternative emission limitations for such 
periods of operation instead is 
unreasonable. Other commenters argued 
that requiring removal of the deficient 
SIP provisions would impose enormous 
and time-consuming burdens on 
permitting authorities and the regulated 
community associated with the 
development of new or revised 
emissions limitations for startup and 
shutdown, the revision of SIPs and the 
revision of permits to incorporate such 
revised emision limitations. Another 
commenter asserted that sources only 
accepted numerical limits in permits 
with the understanding that they also 
had the benefit of affirmative defenses 
in the event of exceedances of those 
numerical emission limits during 
periods of SSM. The commenter thus 
argued that sources would seek to revise 
the permit limits in order to account for 
the absence of such affirmative 
defenses. 



Response: The EPA acknowledges the 
concerns raised by commenters 
concerning the need for air agencies to 
revise the deficient SIP provisions at 
issue in this action, as well as the need 
for the EPA to review the resulting SIP 
revisions. The EPA does not agree, 
however, with the commenters’ 
argument that the need for these 
administrative actions is a justification 
for leaving the deficient provisions 
unaddressed. 



The EPA also acknowledges that the 
SIP revisions initiated by this SIP call 
action will result in the removal of 
deficient provisions such as automatic 
and discretionary SSM exemptions, 
overly broad enforcement discretion 
provisions and affirmative defense 
provisions. These SIP revisions will 
ultimately need to be reflected in 
revised operating permit terms for 
sources. This SIP call action will not, 
however, have an automatic impact on 
any permit terms and conditions, and 
the resource burden to revise permits 
will be spread over many years. After a 



state makes the necessary revisions to 
its SIP provisions, any needed revisions 
to operating permits to reflect the 
revised SIP provisions will occur in the 
ordinary course as the state issues new 
permits or reviews and revises existing 
permits. For example, in the case of title 
V operating permits, permits with more 
than 3 years remaining will be reopened 
to add new applicable requirements 
within 18 months of the promulgation 
of the requirements. If a permit has less 
than 3 years remaining, the new 
applicable requirement will be added at 
renewal.388 



IX. What is the EPA’s final action for 
each of the specific SIP provisions 
identified in the Petition or by the EPA? 



A. Overview of the EPA’s Evaluation of 
Specific SIP Provisions 



In reviewing the Petitioner’s concerns 
with respect to the specific SIP 
provisions identified in the Petition, the 
EPA notes that most of the provisions 
relate to a small number of common 
issues. Many of these provisions are as 
old as the original SIPs that the EPA 
approved in the early 1970s, when the 
states and the EPA had limited 
experience in evaluating the provisions’ 
adequacy, enforceability and 
consistency with CAA requirements. 



In some instances the EPA does not 
agree with the Petitioner’s reading of the 
provision in question, or with the 
Petitioner’s conclusion that the 
provision is inconsistent with the 
requirements of the CAA. However, 
given the common issues that arise for 
multiple states in the Petition as well as 
in the EPA’s independent evaluation, 
there are some overarching conceptual 
points that merit discussion in general 
terms. Thus, this section IX.A of the 
document provides a general discussion 
of each of the overarching points, 
including a summary of what the EPA 
proposed to determine with respect to 
the relevant SIP provisions collectively. 
The EPA received comments on the 
proposed determinations from affected 
states, the Petitioner and other 
commenters. A detailed discussion of 
the comments received with the EPA’s 
responses is provided in the Response 
to Comment document available in the 
docket for this rulemaking. 



Sections IX.B through IX.K of this 
document name the specific SIP 
provisions identified in the Petition or 
by the EPA, including a summary of 
what the EPA proposed and followed by 
the EPA’s stated final action with 
respect to each SIP provision. 



1. Automatic Exemption Provisions 



A significant number of provisions 
identified by the Petitioner pertain to 
existing SIP provisions that create 
automatic exemptions for excess 
emissions during periods of SSM. Some 
of these provisions also pertain to 
exemptions for excess emissions that 
occur during maintenance, load change 
or other types of normal source 
operation. These provisions typically 
provide that a source subject to a 
specific SIP emission limitation is 
exempted from compliance during SSM, 
so that the excess emissions are defined 
as not violations. Most of these 
provisions are artifacts of the early 
phases of the SIP program, approved 
before state and EPA regulators 
recognized the implications of such 
exemptions. Whatever the genesis of 
these existing SIP provisions, however, 
these automatic exemptions from 
emission limitations are not consistent 
with the CAA, as the EPA has stated in 
its SSM Policy since at least 1982. 



After evaluating the Petition, the EPA 
proposed to determine that a number of 
states have existing SIP provisions that 
create impermissible automatic 
exemptions for excess emissions during 
malfunctions or during startup, 
shutdown or other types of normal 
source operation. In those instances 
where the EPA agreed that a SIP 
provision identified by the Petitioner 
contained such an exemption contrary 
to the requirements of the CAA, the EPA 
proposed to grant the Petition and 
accordingly to issue a SIP call to the 
appropriate state. 



2. Director’s Discretion Exemption 
Provisions 



Another category of problematic SIP 
provision identified by the Petitioner is 
exemptions for excess emissions that, 
while not automatic, are exemptions for 
such emissions granted at the discretion 
of state regulatory personnel. In some 
cases, the SIP provision in question may 
provide some minimal degree of process 
and some parameters for the granting of 
such discretionary exemptions, but the 
typical provision at issue allows state 
personnel to decide unilaterally and 
without meaningful limitations that 
what would otherwise be a violation of 
the applicable emission limitation is 
instead exempt. Because the state 
personnel have the authority to decide 
that the excess emissions at issue are 
not a violation of the applicable 
emission limitation, such a decision 
would transform the violation into a 
nonviolation, thereby barring 
enforcement by the EPA or others. 
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389 NRDC v. EPA, 749 F.3d 1055 (D.C. Cir. 2014). 



The EPA refers to this type of 
provision as a ‘‘director’s discretion’’ 
provision, and the EPA interprets the 
CAA generally to forbid such provisions 
in SIPs because they have the potential 
to undermine fundamental statutory 
objectives such as the attainment and 
maintenance of the NAAQS and to 
undermine effective enforcement of the 
SIP. As described in sections VII.C and 
VIII.A.3 of this document, unbounded 
director’s discretion provisions purport 
to allow unilateral revisions of approved 
SIP provisions without meeting the 
applicable statutory substantive and 
procedural requirements for SIP 
revisions. The specific SIP provisions at 
issue in the Petition are especially 
inappropriate because they purport to 
allow discretionary creation of case-by- 
case exemptions from the applicable 
emission limitations, when the CAA 
does not permit any such exemptions in 
the first instance. The practical impact 
of such provisions is that in effect they 
transform an enforcement discretion 
decision by the state (e.g., that the 
excess emission from a given SSM event 
should be excused for some reason) into 
an exemption from compliance that also 
prevents enforcement by the EPA or 
through a citizen suit. The EPA’s 
longstanding SSM Policy has 
interpreted the CAA to preclude SIP 
provisions in which a state’s exercise of 
its own enforcement discretion bars 
enforcement by the EPA or through a 
citizen suit. Where the EPA agreed that 
a SIP provision identified by the 
Petitioner contained such a 
discretionary exemption contrary to the 
requirements of the CAA, the EPA 
proposed to grant the Petition and to 
call for the state to rectify the problem. 



3. State-Only Enforcement Discretion 
Provisions 



The Petitioner identified existing SIP 
provisions in many states that 
ostensibly pertain to parameters for the 
exercise of enforcement discretion by 
state personnel for violations due to 
excess emissions during SSM events. 
The EPA’s SSM Policy has consistently 
encouraged states to utilize traditional 
enforcement discretion within 
appropriate bounds for such violations 
and, in the 1982 SSM Guidance, 
explicitly recommended criteria that 
states might consider in the event that 
they elected to formalize their 
enforcement discretion with provisions 
in the SIP. The intent has been that such 
enforcement discretion provisions in a 
SIP would be ‘‘state-only,’’ meaning that 
the provisions apply only to the state’s 
own enforcement personnel and not to 
the EPA or to others. 



The EPA determined that a number of 
states have SIP provisions that, when 
evaluated carefully, could reasonably be 
construed to allow the state to make 
enforcement discretion decisions that 
would purport to foreclose enforcement 
by the EPA under CAA section 113 or 
by citizens under section 304. In those 
instances where the EPA agreed that a 
specific provision could have the effect 
of impeding adequate enforcement of 
the requirements of the SIP by parties 
other than the state, the EPA proposed 
to grant the Petition and to take action 
to rectify the problem. By contrast, 
where the EPA’s evaluation indicated 
that the existing provision on its face or 
as reasonably construed could not be 
read to preclude enforcement by parties 
other than the state, the EPA proposed 
to deny the Petition, and the EPA 
invited comment on this issue in 
particular to assure that the state and 
the EPA have a common understanding 
that the provision does not have any 
impact on potential enforcement by the 
EPA or through a citizen suit. This 
process was intended to ensure that 
there is no misunderstanding in the 
future that the correct reading of the SIP 
provision would not bar enforcement by 
the EPA or through a citizen suit when 
the state elected to exercise its own 
enforcement discretion. 



In the February 2013 proposal, the 
EPA noted that another method by 
which to eliminate any potential 
ambiguity about the meaning of these 
enforcement discretion provisions 
would be for the state to revise its SIP 
to remove the provisions. Because these 
provisions are only applicable to the 
state, the EPA’s view was, and still is, 
that the provisions need not be included 
within the SIP. Thus, the EPA supports 
states that elect to revise their SIPs to 
remove these provisions to avoid any 
unnecessary confusion. 



4. Affirmative Defense Provisions 
The Petitioner asked the EPA to 



rescind its SSM Policy element that 
interpreted the CAA to allow SIPs to 
include affirmative defenses for 
violations due to excess emissions 
during any type of SSM events. Related 
to this request, the Petitioner asked the 
EPA to find that states with SIPs 
containing an affirmative defense to 
monetary penalties for excess emissions 
during SSM events are substantially 
inadequate because they do not comply 
with the CAA. If the EPA were to deny 
the Petitioner’s request that the EPA 
revise its interpretation of the CAA, the 
Petitioner asked that the EPA in the 
alternative require states with SIPs that 
contain such affirmative defense 
provisions to revise them so that they 



are consistent with the EPA’s 1999 SSM 
Guidance for excess emissions during 
SSM events and to issue a SIP call to 
states with provisions inconsistent with 
the EPA’s interpretation of the CAA. 



The Petitioner drew no distinction 
between affirmative defense provisions 
for malfunctions versus affirmative 
defense provisions for startup and 
shutdown or other normal modes of 
operation. As explained in section IV.B 
of the February 2013 proposal, the EPA 
did make such distinction in its 
proposed response to the Petition, at 
that time proposing to revise its SSM 
Policy to reflect an interpretation of the 
CAA that affirmative defense provisions 
applicable during startup and shutdown 
were not appropriate but reasoning that 
affirmative defense provisions remained 
appropriate for violations when due to 
malfunction events. Thus, in the 
February 2013 proposal, the EPA 
proposed to issue a SIP call to a state to 
rectify a problem with an affirmative 
defense provision only if the provision 
included an affirmative defense that was 
applicable to excess emissions during 
startup and shutdown or included an 
affirmative defense that was applicable 
to excess emissions during malfunctions 
but was inconsistent with the criteria 
recommended in the EPA’s SSM Policy. 



Subsequent to that February 2013 
proposal, a federal court ruled that the 
CAA precludes authority of the EPA to 
create affirmative defense provisions 
applicable to private civil suits. The 
NRDC v. EPA decision pertained to a 
challenge to the EPA’s NESHAP 
regulations issued pursuant to CAA 
section 112 to regulate hazardous air 
pollutants from sources that 
manufacture Portland cement.389 As 
explained in detail in section V of the 
SNPR, the court’s decision in NRDC v. 
EPA compelled the Agency to revise its 
interpretation of the CAA concerning 
the legal basis for affirmative defense 
provisions. As a result, the EPA 
proposed in the SNPR to further revise 
its SSM Policy with respect to 
affirmative defense provisions 
applicable to excess emissions during 
SSM events (as described in section V 
of the SNPR) and to apply its revised 
interpretation of the CAA to specific 
provisions in the SIPs of particular 
states (as described in section VII of the 
SNPR). 



For some of the affirmative defense 
provisions identified by the Petitioner, 
the EPA in the SNPR reproposed 
granting of the Petition but proposed a 
revised basis for its proposed findings of 
inadequacy and SIP calls. For other 
affirmative defense provisions identified 
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390 See ‘‘Approval and Promulgation of Air 
Quality Implementation Plans; New Hampshire; 
Reasonably Available Control Technology for the 
1997 8-Hour Ozone Standard; Direct final rule,’’ 77 
FR 66388 (November 5, 2012). 



391 See ‘‘Approval and Promulgation of Air 
Quality Implementation Plans; New Hampshire; 



Reasonably Available Control Technology Update 
To Address Control Techniques Guidelines Issued 
in 2006, 2007, and 2008; Direct final rule,’’ 77 FR 
66921 (November 8, 2012). 



by the Petitioner, the EPA in the SNPR 
reversed its prior proposed denial of the 
Petition, and it newly proposed findings 
of inadequacy and SIP calls. Further, for 
some affirmative defense provisions that 
were not explicitly identified by the 
Petitioner, the EPA in the SNPR 
proposed findings of inadequacy and 
SIP calls for additional affirmative 
defense provisions that were not 
explicitly identified by the Petitioner. 



B. Affected States in EPA Region I 



1. Maine 



As described in section IX.B.1 of the 
February 2013 proposal, the Petitioner 
first objected to a specific provision in 
the Maine SIP that provides an 
exemption for certain boilers from 
otherwise applicable SIP visible 
emission limits during startup and 
shutdown (06–096–101 Me. Code R. 
§ 3). Second, the Petitioner objected to 
a provision that empowers the state to 
‘‘exempt emissions occurring during 
periods of unavoidable malfunction or 
unplanned shutdown from civil penalty 
under section 349, subsection 2’’ (06– 
096–101 Me. Code R. § 4). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to 06–096–101 Me. Code R. § 3 
and 06–096–101 Me. Code R. § 4. 



Consequently, the EPA proposed to 
find that 06–096–101 Me. Code R. § 3 
and 06–096–101 Me. Code R. § 4 are 
substantially inadequate to meet CAA 
requirements and thus proposed to issue 
a SIP call with respect to these 
provisions. 



In this final action, the EPA is 
granting the Petition with respect to 06– 
096–101 Me. Code R. § 3 and 06–096– 
101 Me. Code R. § 4. Accordingly, the 
EPA is finding that these provisions are 
substantially inadequate to meet CAA 
requirements and the EPA is thus 
issuing a SIP call to Maine to correct its 
SIP with respect to these provisions. 
This action is fully consistent with what 
the EPA proposed in February 2013. 
Please refer to the Response to Comment 
document available in the docket for 
this rulemaking concerning any 
comments specific to the Maine SIP that 
the EPA received and considered during 
the development of this rulemaking. 



2. New Hampshire 



As described in section IX.B.2 of the 
February 2013 proposal, the Petitioner 
objected to two generally applicable 
provisions in the New Hampshire SIP 
that allow emissions in excess of 
otherwise applicable SIP emission 
limitations during ‘‘malfunction or 
breakdown of any component part of the 



air pollution control equipment.’’ The 
Petitioner argued that the challenged 
provisions provide an automatic 
exemption for excess emissions during 
the first 48 hours when any component 
part of air pollution control equipment 
malfunctions (N.H. Code R. Env-A 
902.03) and further provide that ‘‘[t]he 
director may . . . grant an extension of 
time or a temporary variance’’ for excess 
emissions outside of the initial 48-hour 
time period (N.H. Code R. Env-A 
902.04). Second, the Petitioner objected 
to two specific provisions in the New 
Hampshire SIP that provide source- 
specific exemptions for periods of 
startup for ‘‘any process, manufacturing 
and service industry’’ (N.H. Code R. 
Env-A 1203.05) and for pre-June 1974 
asphalt plants during startup, provided 
they are at 60-percent opacity for no 
more than 3 minutes (N.H. Code R. Env- 
A 1207.02). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to N.H. Code R. Env-A 902.03, 
N.H. Code R. Env-A 1203.05 and N.H. 
Code R. Env-A 902.04. Also for reasons 
explained fully in the February 2013 
proposal, the EPA proposed to deny the 
Petition with respect to N.H. Code R. 
Env-A 1207.02. 



Consequently, the EPA proposed to 
find that N.H. Code R. Env-A 902.03, 
N.H. Code R. Env-A 1203.05 and N.H. 
Code R. Env-A 902.04 were 
substantially inadequate to meet CAA 
requirements and thus proposed to issue 
a SIP call with respect to these 
provisions. Through comments 
submitted on the February 2013 
proposal, however, the EPA has 
ascertained that the versions of N.H. 
Code R. Env-A 902.03 and N.H. Code R. 
Env-A 902.04 identified in the Petition 
and evaluated in the February 2013 
proposal are no longer in the state’s SIP. 
In November 2012, the EPA approved a 
SIP revision that replaced N.H. Code R. 
Env-A 902.03 and N.H. Code R. Env-A 
902.04 with a new version of Env-A 900 
that does not contain the deficient 
provisions identified in the February 
2013 proposal.390 These provisions no 
longer exist for purposes of state or 
federal law. In addition, the EPA has 
determined that the version of N.H. 
Code R. Env-A 1203.05 identified in the 
Petition and the February 2013 proposal 
is no longer in the state’s SIP as a result 
of another SIP revision.391 Because 



these three provisions are no longer 
components of the EPA-approved SIP 
for the state of New Hampshire, the 
Petition is moot with respect to these 
provisions and there is no need for a SIP 
call with respect to these no longer 
extant provisions. 



In this final action, the EPA is 
denying the Petition with respect to 
N.H. Code R. Env-A 902.03, N.H. Code 
R. Env-A 902.04, N.H. Code R. Env-A 
1203.05 and N.H. Code R. Env-A 
1207.02. Please refer to the Response to 
Comment document available in the 
docket for this rulemaking concerning 
any comments specific to the New 
Hampshire SIP that the EPA received 
and considered during the development 
of this rulemaking. 



3. Rhode Island 



As described in section IX.B.3 of the 
February 2013 proposal, the Petitioner 
objected to a generally applicable 
provision in the Rhode Island SIP that 
allows for a case-by-case petition 
procedure whereby a source can obtain 
a variance from state personnel under 
R.I. Gen. Laws § 23–23–15 to continue 
to operate during a malfunction of its 
control equipment that lasts more than 
24 hours, if the source demonstrates that 
enforcement would constitute undue 
hardship without a corresponding 
benefit (25–4–13 R.I. Code R. § 16.2). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to 25–4–13 R.I. Code R. § 16.2. 



Consequently, the EPA proposed to 
find that 25–4–13 R.I. Code R. § 16.2 is 
substantially inadequate to meet CAA 
requirements and thus proposed to issue 
a SIP call with respect to this provision. 



In this final action, the EPA is 
granting the Petition with respect to 25– 
4–13 R.I. Code R. § 16.2. Accordingly, 
the EPA is finding that this provision is 
substantially inadequate to meet CAA 
requirements and the EPA is thus 
issuing a SIP call with respect to this 
provision. This action is fully consistent 
with what the EPA proposed in 
February 2013. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Rhode Island SIP that the 
EPA received and considered during the 
development of this rulemaking. 
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C. Affected State in EPA Region II 



New Jersey 



As described in section IX.C.1 of the 
February 2013 proposal, the Petitioner 
objected to two specific provisions in 
the New Jersey SIP that allow for 
automatic exemptions for excess 
emissions during emergency situations. 
The Petitioner objected to the first 
provision because it provides industrial 
process units that have the potential to 
emit sulfur compounds an exemption 
from the otherwise applicable sulfur 
emission limitations where ‘‘[t]he 
discharge from any stack or chimney 
[has] the sole function of relieving 
pressure of gas, vapor or liquid under 
abnormal emergency conditions’’ (N.J. 
Admin. Code 7:27–7.2(k)(2)). The 
Petitioner objected to the second 
provision because it provides electric 
generating units (EGUs) an exemption 
from the otherwise applicable NOX 
emission limitations when the unit is 
operating at ‘‘emergency capacity,’’ also 
known as a ‘‘MEG alert,’’ which is 
statutorily defined as a period in which 
one or more EGUs is operating at 
emergency capacity at the direction of 
the load dispatcher in order to prevent 
or mitigate voltage reductions or 
interruptions in electric service, or both 
(N.J. Admin. Code 7:27–19.1). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to N.J. Admin. Code 7:27– 
7.2(k)(2). Also for reasons explained 
fully in the February 2013 proposal, the 
EPA proposed to deny the Petition with 
respect to N.J. Admin. Code 7:27–19.1. 



Consequently, the EPA proposed to 
find that N.J. Admin. Code 7:27– 
7.2(k)(2) is substantially inadequate to 
meet CAA requirements and thus 
proposed to issue a SIP call with respect 
to this provision. 



In this final action, the EPA is 
granting the Petition with respect to N.J. 
Admin. Code 7:27–7.2(k)(2) and 
denying the Petition with respect to N.J. 
Admin. Code 7:27–19.1. Accordingly, 
the EPA is finding that the provision in 
N.J. Admin. Code 7:27–7.2(k)(2) is 
substantially inadequate to meet CAA 
requirements and the EPA is thus 
issuing a SIP call with respect to this 
provision. This action is fully consistent 
with what the EPA proposed in 
February 2013. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the New Jersey SIP that the 
EPA received and considered during the 
development of this rulemaking. 



D. Affected States in EPA Region III 



1. Delaware 



As described in section IX.D.1 of the 
February 2013 proposal, the Petitioner 
objected to seven provisions in the 
Delaware SIP that provide exemptions 
during startup and shutdown from the 
otherwise applicable SIP emission 
limitations. The seven source-specific 
and pollutant-specific provisions that 
provide exemptions during periods of 
startup and shutdown are: 7–1100–1104 
Del. Code Regs § 1.5 (Particulate 
Emissions from Fuel Burning 
Equipment); 7–1100–1105 Del. Code 
Regs § 1.7 (Particulate Emissions from 
Industrial Process Operations); 7–1100– 
1108 Del. Code Regs § 1.2 (Sulfur 
Dioxide Emissions from Fuel Burning 
Equipment); 7–1100–1109 Del. Code 
Regs § 1.4 (Emissions of Sulfur 
Compounds From Industrial 
Operations); 7–1100–1114 Del. Code 
Regs § 1.3 (Visible Emissions); 7–1100– 
1124 Del. Code Regs § 1.4 (Control of 
Volatile Organic Compound Emissions); 
and 7–1100–1142 Del. Code Regs § 2.3.5 
(Specific Emission Control 
Requirements). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to 7–1100–1104 Del. Code Regs 
§ 1.5, 7–1100–1105 Del. Code Regs § 1.7, 
7–1100–1108 Del. Code Regs § 1.2, 7– 
1100–1109 Del. Code Regs § 1.4, 7– 
1100–1114 Del. Code Regs § 1.3, 7– 
1100–1124 Del. Code Regs § 1.4 and 7– 
1100–1142 Del. Code Regs § 2.3.5. 



Consequently, the EPA proposed to 
find that 7–1100–1104 Del. Code Regs 
§ 1.5, 7–1100–1105 Del. Code Regs § 1.7, 
7–1100–1108 Del. Code Regs § 1.2, 7– 
1100–1109 Del. Code Regs § 1.4, 7– 
1100–1114 Del. Code Regs § 1.3, 7– 
1100–1124 Del. Code Regs § 1.4 and 7– 
1100–1142 Del. Code Regs § 2.3.5 are 
substantially inadequate to meet CAA 
requirements and thus proposed to issue 
a SIP call with respect to these 
provisions. 



In this final action, the EPA is 
granting the Petition with respect to 7– 
1100–1104 Del. Code Regs § 1.5, 7– 
1100–1105 Del. Code Regs § 1.7, 7– 
1100–1108 Del. Code Regs § 1.2, 7– 
1100–1109 Del. Code Regs § 1.4, 7– 
1100–1114 Del. Code Regs § 1.3, 7– 
1100–1124 Del. Code Regs § 1.4 and 7– 
1100–1142 Del. Code Regs § 2.3.1.6 
(updated to § 2.3.1.6 from earlier 
identification as § 2.3.5). Accordingly, 
the EPA is finding that these provisions 
are substantially inadequate to meet 
CAA requirements and the EPA is thus 
issuing a SIP call with respect to these 
provisions. 



2. District of Columbia 



As described in section IX.D.2 of the 
February 2013 proposal, the Petitioner 
objected to five provisions in the 
District of Columbia (DC) SIP as being 
inconsistent with the CAA and the 
EPA’s SSM Policy. The Petitioner first 
objected to a generally applicable 
provision in the DC SIP that allows for 
discretionary exemptions during 
periods of maintenance or malfunction 
(D.C. Mun. Regs. tit. 20 § 107.3). 
Secondly, the Petitioner objected to the 
alternative limitations on stationary 
sources for visible emissions during 
periods of ‘‘start-up, cleaning, soot 
blowing, adjustment of combustion 
controls, or malfunction,’’ (D.C. Mun. 
Regs. tit. 20 § 606.1) and, for fuel- 
burning equipment placed in initial 
operation before January 1977, 
alternative limits for visible emissions 
during startup and shutdown (D.C. 
Mun. Regs. tit. 20 § 606.2). The 
Petitioner also objected to the 
exemption from emission limitations for 
emergency standby engines (D.C. Mun. 
Regs. tit. 20 § 805.1(c)(2)). Finally, the 
Petitioner objected to the provision in 
the DC SIP that provides an affirmative 
defense for violations of visible 
emission limitations during 
‘‘unavoidable malfunction’’ (D.C. Mun. 
Regs. tit. 20 § 606.4). 



For reasons explained in the February 
2013 proposal, the EPA proposed to 
grant the Petition with respect to D.C. 
Mun. Regs. tit. 20 § 107.3 and D.C. Mun. 
Regs. tit. 20 §§ 606.1 and 606.2. Also for 
reasons explained in the February 2013 
proposal, the EPA proposed to deny the 
Petition with respect to D.C. Mun. Regs. 
tit. 20 § 805.1(c)(2). Also for reasons 
explained in the February 2013 
proposal, the EPA proposed to grant the 
petition with respect to D.C. Mun. Regs. 
tit. 20 § 606.4 on the basis that it was 
not a permissible affirmative defense 
provision consistent with the 
requirements of the CAA as interpreted 
in the EPA’s SSM Policy at the time. 



Subsequently, for reasons explained 
in the SNPR, the EPA reproposed 
granting of the Petition with respect to 
the affirmative defense provision in D.C. 
Mun. Regs. tit. 20 § 606.4, but it 
proposed to revise the basis for the 
finding of substantial inadequacy and 
the SIP call for this provision. 



Consequently, the EPA proposed to 
find that D.C. Mun. Regs. tit. 20 § 107.3, 
D.C. Mun. Regs. tit. 20 §§ 606.1 and 
606.2 and D.C. Mun. Regs. tit. 20 § 606.4 
are substantially inadequate to meet 
CAA requirements and thus proposed to 
issue a SIP call with respect to these 
provisions. 
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392 As explained in the February 2013 proposal, 
the Petitioner specifically focused on concern with 
W. Va. Code R. § 45–2–10.1, but the same issue 
affects W. Va. Code R. § 45–2–10.2, and so the EPA 
similarly proposed to issue a SIP call with respect 
to the latter provision. See 78 FR 12459 at 12500, 
n.111. W. Va. Code R. § 45–2–10.2 is an alternative 
limit that applies during periods of maintenance. In 
the February 2013 proposal, the EPA noted that this 
provision was inconsistent with the EPA’s SSM 
Policy interpreting the CAA because it was an 
alternative limit that specifically applied during 
periods of maintenance. Although the EPA 
originally contemplated that an alternative emission 
limitation could appropriately apply only during 
startup or shutdown, the EPA recognizes in section 
VII.B of this document that it may be appropriate 
for an air agency to establish alternative emission 
limitations that apply during modes of source 
operation other than during startup and shutdown, 
but any such alternative emission limitations 
should be developed using the same criteria that the 
EPA recommends for those applicable during 
startup and shutdown. The alternative emission 
limitation applicable during maintenance does not 
appear to have been developed using the 



Continued 



In this final action, the EPA is 
granting the Petition with respect to 
D.C. Mun. Regs. tit. 20 § 107.3, D.C. 
Mun. Regs. tit. 20 §§ 606.1 and 606.2 
and D.C. Mun. Regs. tit. 20 § 606.4 and 
is denying the Petition with respect to 
D.C. Mun. Regs. tit. 20 § 805.1(c)(2). 
Accordingly, the EPA is finding that the 
provisions in D.C. Mun. Regs. tit. 20 
§ 107.3, D.C. Mun. Regs. tit. 20 §§ 606.1 
and 606.2 and D.C. Mun. Regs. tit. 20 
§ 606.4 are substantially inadequate to 
meet CAA requirements and the EPA is 
thus issuing a SIP call to the District of 
Columbia to correct its SIP with respect 
to these provisions. This action is fully 
consistent with what the EPA proposed 
in February 2013 as revised in the 
SNPR. Please refer to the Response to 
Comment document available in the 
docket for this rulemaking concerning 
any comments specific to the DC SIP 
that the EPA received and considered 
during the development of this 
rulemaking. 



3. Virginia 
As described in section IX.D.3 of the 



February 2013 proposal, the Petitioner 
objected to a generally applicable 
provision in the Virginia SIP that allows 
for discretionary exemptions during 
periods of malfunction (9 Va. Admin. 
Code § 5–20–180(G)). First, the 
Petitioner objected because this 
provision provides an exemption from 
the otherwise applicable SIP emission 
limitations. Second, the Petitioner 
objected to the discretionary exemption 
for excess emissions during malfunction 
because the provision gives the state the 
authority to determine whether a 
violation ‘‘shall be judged to have taken 
place.’’ Third, the Petitioner argued that 
while the regulation provides criteria, 
akin to an affirmative defense, by which 
the state must make such a judgment 
that the event is not a violation, the 
criteria ‘‘fall far short of EPA policy at 
the time’’ and the provision ‘‘fails to 
establish any procedure through which 
the criteria are to be evaluated.’’ 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to 9 Va. Admin. Code § 5–20– 
180(G). Also for reasons explained in 
the February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to this provision on the basis 
that it was not a permissible affirmative 
defense provision consistent with the 
requirements of the CAA as interpreted 
in the EPA’s SSM Policy. 



Subsequently, for reasons explained 
in the SNPR, the EPA reproposed 
granting of the Petition with respect to 
9 Va. Admin. Code § 5–20–180(G), but 
it proposed to revise the basis for the 



finding of substantial inadequacy and 
the SIP call for this provision. 



Consequently, the EPA proposed to 
find that 9 Va. Admin. Code § 5–20– 
180(G) is substantially inadequate to 
meet CAA requirements and thus 
proposed to issue a SIP call with respect 
to this provision. 



In this final action, the EPA is 
granting the Petition with respect to 9 
Va. Admin. Code § 5–20–180(G) and the 
EPA is thus issuing a SIP call with 
respect to this provision. This action is 
fully consistent with what the EPA 
proposed in February 2013 as revised in 
the SNPR. Please refer to the Response 
to Comment document available in the 
docket for this rulemaking concerning 
any comments specific to the Virginia 
SIP that the EPA received and 
considered during the development of 
this rulemaking. 



4. West Virginia 
As described in section IX.D.4 of the 



February 2013 proposal, the Petitioner 
made four types of objections 
identifying inadequacies regarding SSM 
provisions in West Virginia’s SIP. First, 
the Petitioner objected to three specific 
provisions in the West Virginia SIP that 
allow for automatic exemptions from 
emission limitations, standards, and 
monitoring and recordkeeping 
requirements for excess emission during 
startup, shutdown, or malfunction (W. 
Va. Code R. § 45–2–9.1, W. Va. Code R. 
§ 45–7–10.3 and W. Va. Code R. § 45– 
40–100.8). Second, the Petitioner 
objected to seven discretionary 
exemption provisions because these 
provisions provide exemptions from the 
otherwise applicable SIP emission 
limitations. The Petitioner noted that 
the provisions allow a state official to 
‘‘grant an exception to the otherwise 
applicable visible emissions standards’’ 
due to ‘‘unavoidable shortage of fuel’’ or 
‘‘any emergency situation or condition 
creating a threat to public safety or 
welfare’’ (W. Va. Code R. § 45–2–10.1), 
to permit excess emissions ‘‘due to 
unavoidable malfunctions of 
equipment’’ (W. Va. Code R. § 45–3–7.1, 
W. Va. Code R. § 45–5–13.1, W. Va. 
Code R. § 45–6–8.2, W. Va. Code R. 
§ 45–7–9.1 and W. Va. Code R. § 45–10– 
9.1) and to permit exceedances where 
the limit cannot be ‘‘satisfied’’ because 
of ‘‘routine maintenance’’ or 
‘‘unavoidable malfunction’’ (W. Va. 
Code R. § 45–21–9.3). Third, the 
Petitioner objected to the alternative 
limit imposed on hot mix asphalt plants 
during periods of startup and shutdown 
in W. Va. Code R. § 45–3–3.2 because it 
was ‘‘not sufficiently justified’’ under 
the EPA’s SSM Policy regarding source 
category-specific rules. Fourth, the 



Petitioner objected to a discretionary 
provision allowing the state to approve 
an alternative visible emission standard 
during startups and shutdowns for 
manufacturing processes and associated 
operations (W. Va. Code R. § 45–7–10.4). 
The Petitioner argued that such a 
provision ‘‘allows a decision of the state 
to preclude enforcement by EPA and 
citizens.’’ 



For reasons explained in the February 
2013 proposal, the EPA proposed to 
grant the Petition with respect to W. Va. 
Code R. § 45–2–9.1, W. Va. Code R. 
§ 45–7–10.3 and W. Va. Code R. § 45– 
40–100.8 on the basis that each of these 
provisions allows for automatic 
exemptions. Also for reasons explained 
in the February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to W. Va. Code R. § 45–2–10.1, 
W. Va. Code R. § 45–3–7.1, W. Va. Code 
R. § 45–5–13.1, W. Va. Code R. § 45–6– 
8.2, W. Va. Code R. § 45–7–9.1, W. Va. 
Code R. § 45–10–9.1 and W. Va. Code R. 
§ 45–21–9.3 on the basis that these 
provisions allow for discretionary 
exemptions from otherwise applicable 
SIP emission limitations. Further, for 
reasons explained in the February 2013 
proposal, the EPA proposed to grant the 
Petition with respect to W. Va. Code R. 
§ 45–3–3.2, W. Va. Code R. § 45–2–10.2 
and W. Va. Code R. § 45–7–10.4. The W. 
Va. Code R. § 45–3–3.2 applies to a 
broad category of sources and is not 
narrowly limited to a source category 
that uses a specific control strategy, as 
required by the EPA’s SSM Policy 
interpreting the CAA. Similarly, W. Va. 
Code R. § 45–2–10.2 is inconsistent with 
the EPA’s SSM Policy interpreting the 
CAA because it is an alternative limit 
that allows for discretionary exemptions 
from otherwise applicable SIP emission 
limitations.392 The W. Va. Code R. § 45– 
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recommended criteria for such alternative emission 
limitations. In addition, the EPA finds that this 
provision, like W. Va. Code R. § 45–2–10.1, is also 
deficient because it allows for discretionary 
exemptions from otherwise applicable SIP emission 
limitations. As noted in the proposal, such 
provisions that authorize director’s discretion 
exemptions are impermissible in SIPs. 



393 The EPA notes that in the February 2013 
proposal, it incorrectly cited Fla. Admin. Code Ann 
Rule 52.201.700 when it intended to cite Rule 
52.210.700. The transposition of numbers was a 
typographical error. Commenters on the proposal 



correctly recognized that the EPA intended to 
instead refer to Fla. Admin. Code Ann Rule 
52.210.700. See, e.g., comment letter received from 
the Florida Department of Environmental 
Protection, May 13, 2013, in the rulemaking docket 
at EPA–HQ–OAR–2012–0322–0878. 



7–10.4 allows state officials the 
discretion to establish alternative visible 
emissions standards during startup and 
shutdown upon application. 



Subsequently, for reasons explained 
fully in the SNPR, the EPA identified 
one affirmative defense provision in the 
West Virginia SIP in W. Va. Code R. 
§ 45–2–9.4 that was not identified by the 
Petitioner, and the EPA proposed to 
make a finding of substantial 
inadequacy and to issue a SIP call for 
this provision. 



Consequently, the EPA proposed to 
find that W. Va. Code R. § 45–2–9.1, W. 
Va. Code R. § 45–7–10.3, W. Va. Code R. 
§ 45–40–100.8, W. Va. Code R. § 45–2– 
10.1, W. Va. Code R. § 45–3–7.1, W. Va. 
Code R. § 45–5–13.1, W. Va. Code R. 
§ 45–6–8.2, W. Va. Code R. § 45–7–9.1, 
W. Va. Code R. § 45–10–9.1, W. Va. 
Code R. § 45–21–9.3, W. Va. Code R. 
§ 45–3–3.2 and W. Va. Code R. § 45–7– 
10.4, which are provisions identified by 
the Petitioner, and W. Va. Code R. § 45– 
2–10.2 and W. Va. Code R. § 45–2–9.4, 
which are provisions identified by the 
EPA, are substantially inadequate to 
meet CAA requirements and thus 
proposed to issue a SIP call with respect 
to these provisions. 



In this final action, the EPA is 
granting the Petition with respect to the 
West Virginia SIP provisions identified 
by the Petitioner. Accordingly, the EPA 
is finding that the provisions in W. Va. 
Code R. § 45–2–9.1, W. Va. Code R. 
§ 45–7–10.3, W. Va. Code R. § 45–40– 
100.8, W. Va. Code R. § 45–2–10.1, W. 
Va. Code R. § 45–3–7.1, W. Va. Code R. 
§ 45–5–13.1, W. Va. Code R. § 45–6–8.2, 
W. Va. Code R. § 45–7–9.1, W. Va. Code 
R. § 45–10–9.1, W. Va. Code R. § 45–21– 
9.3, W. Va. Code R. § 45–3–3.2 and W. 
Va. Code R. § 45–7–10.4, which are 
provisions identified by the Petitioner, 
and W. Va. Code R. § 45–2–10.2 and W. 
Va. Code R. § 45–2–9.4, which are 
provisions identified by the EPA, are 
substantially inadequate to meet CAA 
requirements. The EPA is thus issuing a 
SIP call to West Virginia to correct its 
SIP with respect to these provisions. 
This action is fully consistent with what 
the EPA proposed in February 2013 as 
revised in the SNPR. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the West Virginia SIP that the 



EPA received and considered during the 
development of this rulemaking. 



E. Affected States and Local 
Jurisdictions in EPA Region IV 



1. Alabama 



As described in section IX.E.1 of the 
February 2013 proposal, the Petitioner 
objected to two generally applicable 
provisions in the Alabama SIP that 
allow for discretionary exemptions 
during startup, shutdown or load 
change (Ala Admin Code Rule 335–3– 
14–.03(1)(h)(1)), and during emergencies 
(Ala Admin Code Rule 335–3–14– 
.03(1)(h)(2)). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to Ala Admin Code Rule 335–3– 
14–.03(1)(h)(1) and Ala Admin Code 
Rule 335–3–14–.03(1)(h)(2). 



Consequently, the EPA proposed to 
find that Ala Admin Code Rule 335–3– 
14–.03(1)(h)(1) and Ala Admin Code 
Rule 335–3–14–.03(1)(h)(2) are 
substantially inadequate to meet CAA 
requirements and thus proposed to issue 
a SIP call with respect to these 
provisions. 



In this final action, the EPA is 
granting the Petition with respect to Ala 
Admin Code Rule 335–3–14–.03(1)(h)(1) 
and Ala Admin Code Rule 335–3–14– 
.03(1)(h)(2). Accordingly, the EPA is 
finding that these provisions are 
substantially inadequate to meet CAA 
requirements and the EPA is thus 
issuing a SIP call with respect to these 
provision. This action is fully consistent 
with what the EPA proposed in 
February 2013. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Alabama SIP that the EPA 
received and considered during the 
development of this rulemaking. 



2. Florida 



As described in section IX.E.2 of the 
February 2013 proposal, the Petitioner 
objected to three specific provisions in 
the Florida SIP that allow for generally 
applicable automatic exemptions for 
excess emissions during SSM (Fla. 
Admin. Code Ann Rule 62–210.700(1)), 
for fossil fuel steam generators during 
startup and shutdown (Fla. Admin. 
Code Ann Rule 62–210.700(2)), and for 
such sources during boiler cleaning and 
load change (Fla. Admin. Code Ann 
Rule 62–210.700(3)).393 After objecting 



to the three provisions that create the 
exemptions, the Petitioner noted that 
the related provision in Fla. Admin. 
Code Ann Rule 62–210.700(4) reduces 
the potential scope of the exemptions in 
the other three provisions if the excess 
emissions at issue are caused entirely or 
in part by things such as poor 
maintenance but that it does not 
eliminate the impermissible 
exemptions. 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to Fla. Admin. Code Ann Rule 
62–210.700(1), Fla. Admin. Code Ann 
Rule 62–210.700(2), Fla. Admin. Code 
Ann Rule 62–210.700(3) and Fla. 
Admin. Code Ann Rule 62–210.700(4). 



Consequently, the EPA proposed to 
find that Fla. Admin. Code Ann Rule 
62–210.700(1), Fla. Admin. Code Ann 
Rule 62–210.700(2), Fla. Admin. Code 
Ann Rule 62–210.700(3) and Fla. 
Admin. Code Ann Rule 62–210.700(4) 
are substantially inadequate to meet 
CAA requirements and thus proposed to 
issue a SIP call with respect to these 
provisions. 



In this final action, the EPA is 
granting the Petition with respect to Fla. 
Admin. Code Ann Rule 62–210.700(1), 
Fla. Admin. Code Ann Rule 62– 
210.700(2), Fla. Admin. Code Ann Rule 
62–210.700(3) and Fla. Admin. Code 
Ann Rule 62–210.700(4). Accordingly, 
the EPA is finding that these provisions 
are substantially inadequate to meet 
CAA requirements and the EPA is thus 
issuing a SIP call with respect to these 
provisions. This action is fully 
consistent with what the EPA proposed 
in February 2013. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Florida SIP that the EPA 
received and considered during the 
development of this rulemaking. 



3. Georgia 
As described in section IX.E.3 of the 



February 2013 proposal, the Petitioner 
objected to a provision in the Georgia 
SIP that provides for exemptions for 
excess emissions during SSM under 
certain circumstances (Ga. Comp. R. & 
Regs. 391–3–1–.02(2)(a)(7)). The 
Petitioner acknowledged that this 
provision of the Georgia SIP includes 
some conditions for when sources may 
be entitled to seek the exemption under 
state law, such as when the source has 
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394 See SNPR, 79 FR 55919 at 55925. 
395 See Approval and Promulgation of 



Implementation Plans; Kentucky; Approval of 
Revisions to the Jefferson County Portion of the 
Kentucky SIP; Emissions During Startups, 
Shutdowns, and Malfunctions, 79 FR 33101 (June 
10, 2014). 



used ‘‘best operational practices’’ to 
minimize emissions during the SSM 
event. 



First, the Petitioner objected because 
the provision creates an exemption from 
the applicable emission limitations by 
providing that the excess emissions 
‘‘shall be allowed’’ subject to certain 
conditions. Second, the Petitioner 
argued that although the provision 
provides some ‘‘substantive criteria,’’ 
the provision does not meet the criteria 
the EPA recommended at the time for an 
affirmative defense provision consistent 
with the requirements of the CAA in the 
EPA’s SSM Policy. Third, the Petitioner 
asserted that the provision is not a 
permissible ‘‘enforcement discretion’’ 
provision applicable only to state 
personnel, because it ‘‘is susceptible to 
interpretation as an enforcement 
exemption, precluding EPA and citizen 
enforcement as well as state 
enforcement.’’ 



For reasons explained in the February 
2013 proposal, the EPA proposed to 
grant the Petition with respect to Ga. 
Comp. R. & Regs. 391–3–1–.02(2)(a)(7). 
Also for reasons explained in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to this provision on the basis 
that it was not a permissible affirmative 
defense provision consistent with the 
requirements of the CAA and the EPA’s 
recommendations in the EPA’s SSM 
Policy at the time. 



Subsequently, for reasons explained 
in the SNPR, the EPA reproposed 
granting of the Petition with respect to 
Ga. Comp. R. & Regs. 391–3–1– 
.02(2)(a)(7), but it proposed to revise the 
basis for the finding of substantial 
inadequacy and the SIP call for this 
provision. 



Consequently, the EPA proposed to 
find that Ga. Comp. R. & Regs. 391–3– 
1–.02(2)(a)(7) is substantially inadequate 
to meet CAA requirements and thus 
proposed to issue a SIP call with respect 
to this provision. 



In this final action, the EPA is 
granting the Petition with respect to Ga. 
Comp. R. & Regs. 391–3–1–.02(2)(a)(7). 
Accordingly, the EPA is finding that this 
provision is substantially inadequate to 
meet CAA requirements and the EPA is 
thus issuing a SIP call with respect to 
this provision. This action is fully 
consistent with what the EPA proposed 
in February 2013 as revised in the 
SNPR. Please refer to the Response to 
Comment document available in the 
docket for this rulemaking concerning 
any comments specific to the Georgia 
SIP that the EPA received and 
considered during the development of 
this rulemaking. 



4. Kentucky 



As described in section IX.E.4 of the 
February 2013 proposal, the Petitioner 
objected to a generally applicable 
provision that allows discretionary 
exemptions from otherwise applicable 
SIP emission limitations in Kentucky’s 
SIP (401 KAR 50:055 § 1(1)). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to 401 KAR 50:055 § 1(1). 



Consequently, the EPA proposed to 
find that 401 KAR 50:055 § 1(1) is 
substantially inadequate to meet CAA 
requirements and thus proposed to issue 
a SIP call with respect to this provision. 



In this final action, the EPA is 
granting the Petition with respect to 401 
KAR 50:055 § 1(1). Accordingly, the 
EPA is finding that this provision is 
substantially inadequate to meet CAA 
requirements and the EPA is thus 
issuing a SIP call with respect to this 
provision. This action is fully consistent 
with what the EPA proposed in 
February 2013. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Kentucky SIP that the 
EPA received and considered during the 
development of this rulemaking. 



5. Kentucky: Jefferson County 



As described in section IX.E.5 of the 
February 2013 proposal, the Petitioner 
objected to a generally applicable 
provision in the Jefferson County Air 
Regulations 1.07 because it provided for 
discretionary exemptions from 
compliance with emission limitations 
during SSM. The provision required 
different demonstrations for exemptions 
for excess emissions during startup and 
shutdown (Regulation 1.07 § 3), 
malfunction (Regulation 1.07 § 4 and 
§ 7) and emergency (Regulation 1.07 § 5 
and § 7). Second, the Petitioner objected 
to the affirmative defense for 
emergencies in Jefferson County Air 
Regulations 1.07. 



For reasons explained in the February 
2013 proposal, the EPA proposed to 
grant the Petition with respect to 
provisions in the Jefferson County Air 
Regulations 1.07. 



Subsequently, for reasons explained 
fully in the SNPR, the EPA reversed its 
prior proposed granting of the Petition 
with respect to Jefferson County Air 
Regulations 1.07. For Jefferson County, 
Kentucky, the provisions for which the 
EPA proposed in February 2013 to grant 
the Petition were subsequently removed 
from the SIP. Thus, in the SNPR, the 
EPA proposed instead to deny the 



Petition.394 As explained in the SNPR, 
the state of Kentucky has revised the SIP 
provisions applicable to Jefferson 
County and eliminated the SIP 
inadequacies identified in the February 
2013 proposal document. The EPA has 
already approved the necessary SIP 
revisions.395 Accordingly, the EPA’s 
final action on the Petition does not 
include a finding of substantial 
inadequacy and SIP call for Jefferson 
County, Kentucky. 



In this final action, the EPA is 
denying the Petition with respect to 
Jefferson County Air Regulations 1.07. 
This action is fully consistent with what 
the EPA proposed in February 2013 as 
revised in the SNPR. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Kentucky SIP that the 
EPA received and considered during the 
development of this rulemaking. 



6. Mississippi 
As described in section IX.E.6 of the 



February 2013 proposal, the Petitioner 
objected to two generally applicable 
provisions in the Mississippi SIP that 
allow for affirmative defenses for 
violations of otherwise applicable SIP 
emission limitations during periods of 
upset, i.e., malfunctions (11–1–2 Miss. 
Code R. § 10.1) and unavoidable 
maintenance (11–1–2 Miss. Code R. 
§ 10.3). First, the Petitioner objected to 
both of these provisions based on its 
assertion that the CAA allows no 
affirmative defense provisions in SIPs. 
Second, the Petitioner asserted that even 
if affirmative defense provisions were 
permissible under the CAA, the 
affirmative defenses in these provisions 
‘‘fall far short of the EPA policy at the 
time.’’ The Petitioner also objected to a 
generally applicable provision that 
provides an exemption from otherwise 
applicable SIP emission limitations 
during startup and shutdown (11–1–2 
Miss. Code R. § 10.2). 



For reasons explained in the February 
2013 proposal, the EPA proposed to 
grant the Petition with respect to 11–1– 
2 Miss. Code R. § 10.1 and 11–1–2 Miss. 
Code R. § 10.3. Also for reasons 
explained in the February 2013 
proposal, the EPA proposed to grant the 
petition with respect to these provisions 
on the basis that they were not 
appropriate as an affirmative defense 
provisions because they were 
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inconsistent with fundamental 
requirements of the CAA. Also for 
reasons explained fully in the February 
2013 proposal, the EPA proposed to 
grant the Petition with respect to 11–1– 
2 Miss. Code R. § 10.2. 



Subsequently, for reasons explained 
in the SNPR, the EPA reproposed 
granting of the Petition with respect to 
the affirmative defense provisions in 
11–1–2 Miss. Code R. § 10.1 and 11–1– 
2 Miss. Code R. § 10.3, but it proposed 
to revise the basis for the finding of 
substantial inadequacy and the SIP call 
for these provisions. 



Consequently, the EPA proposed to 
find that 11–1–2 Miss. Code R. § 10.1, 
11–1–2 Miss. Code R. § 10.2 and 11–1– 
2 Miss. Code R. § 10.3 are substantially 
inadequate to meet CAA requirements 
and thus proposed to issue a SIP call 
with respect to these provisions. 



In this final action, the EPA is 
granting the Petition with respect to 11– 
1–2 Miss. Code R. § 10.1, 11–1–2 Miss. 
Code R. § 10.2 and 11–1–2 Miss. Code 
R. § 10.3. Accordingly, the EPA is 
finding that these provisions are 
substantially inadequate to meet CAA 
requirements and the EPA is thus 
issuing a SIP call with respect to these 
provisions. This action is fully 
consistent with what the EPA proposed 
in February 2013 as revised in the 
SNPR. Please refer to the Response to 
Comment document available in the 
docket for this rulemaking concerning 
any comments specific to the 
Mississippi SIP that the EPA received 
and considered during the development 
of this rulemaking. 



7. North Carolina 
As described in section IX.E.7 of the 



February 2013 proposal, the Petitioner 
objected to two generally applicable 
provisions in the North Carolina SIP 
that provide exemptions for emissions 
exceeding otherwise applicable SIP 
emission limitations at the discretion of 
the state agency during malfunctions 
(15A N.C. Admin. Code 2D.0535(c)) and 
during startup and shutdown (15A N.C. 
Admin. Code 2D.0535(g)). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to 15A N.C. Admin. Code 
2D.0535(c) and 15A N.C. Admin. Code 
2D.0535(g). 



Consequently, the EPA proposed to 
find that 15A N.C. Admin. Code 
2D.0535(c) and 15A N.C. Admin. Code 
2D.0535(g) are substantially inadequate 
to meet CAA requirements and thus 
proposed to issue a SIP call with respect 
to these provisions. 



In this final action, the EPA is 
granting the Petition with respect to 15A 



N.C. Admin. Code 2D.0535(c) and 15A 
N.C. Admin. Code 2D.0535(g). 
Accordingly, the EPA is finding that 
these provisions are substantially 
inadequate to meet CAA requirements 
and the EPA is thus issuing a SIP call 
with respect to these provisions. This 
action is fully consistent with what the 
EPA proposed in February 2013. Please 
refer to the Response to Comment 
document available in the docket for 
this rulemaking concerning any 
comments specific to the North Carolina 
SIP that the EPA received and 
considered during the development of 
this rulemaking. 



8. North Carolina: Forsyth County 
As described in section IX.E.8 of the 



February 2013 proposal, the Petitioner 
objected to two generally applicable 
provisions in the Forsyth County Code 
that provide exemptions for emissions 
exceeding otherwise applicable SIP 
emission limitations at the discretion of 
a local official during malfunctions 
(Forsyth County Code, ch. 3, 3D.0535(c)) 
and startup and shutdown (Forsyth 
County Code, ch. 3, 3D.0535(g)). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to Forsyth County Code, ch. 3, 
3D.0535(c) and Forsyth County Code, 
ch. 3, 3D.0535(g). 



Consequently, the EPA proposed to 
find that Forsyth County Code, ch. 3, 
3D.0535(c) and Forsyth County Code, 
ch. 3, 3D.0535(g) are substantially 
inadequate to meet CAA requirements 
and thus proposed to issue a SIP call 
with respect to these provisions. 



In this final action, the EPA is 
granting the Petition with respect to 
Forsyth County Code, ch. 3, 3D.0535(c) 
and Forsyth County Code, ch. 3, 
3D.0535(g). Accordingly, the EPA is 
finding that these provisions are 
substantially inadequate to meet CAA 
requirements and the EPA is thus 
issuing a SIP call with respect to these 
provisions. This action is fully 
consistent with what the EPA proposed 
in February 2013. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the North Carolina SIP that 
the EPA received and considered during 
the development of this rulemaking. 



9. South Carolina 
As described in section IX.E.9 of the 



February 2013 proposal, the Petitioner 
objected to three provisions in the South 
Carolina SIP, arguing that they 
contained impermissible source 
category- and pollutant-specific 
exemptions. The Petitioner 



characterized these provisions as 
providing exemptions from opacity 
limits for fuel-burning operations for 
excess emissions that occur during 
startup or shutdown (S.C. Code Ann. 
Regs. 61–62.5 St 1(C)), exemptions from 
NOX limits for special-use burners that 
are operated less than 500 hours per 
year (S.C. Code Ann. Regs. 61–62.5 St 
5.2(I)(b)(14)) and exemptions from 
sulfur limits for kraft pulp mills for 
excess emissions that occur during SSM 
events (S.C. Code Ann. Regs. St 
4(XI)(D)(4)). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to S.C. Code Ann. Regs. 61–62.5 
St 1(C) and S.C. Code Ann. Regs. St 
4(XI)(D)(4). Also for reasons explained 
fully in the February 2013 proposal, the 
EPA proposed to deny the Petition with 
respect to S.C. Code Ann. Regs. 61–62.5 
St 5.2(I)(b)(14). 



Subsequently, for reasons explained 
fully in the SNPR, the EPA identified 
one affirmative defense provision in the 
South Carolina SIP in S.C. Code Ann. 
Regs. 62.1, Section II(G)(6) that was not 
identified by the Petitioner, and the EPA 
proposed to make a finding of 
substantial inadequacy and to issue a 
SIP call for this provision. 



Consequently, the EPA proposed to 
find that the provisions in S.C. Code 
Ann. Regs. 61–62.5 St 1(C), S.C. Code 
Ann. Regs. St 4(XI)(D)(4) and S.C. Code 
Ann. Regs. 62.1, Section II(G)(6) are 
substantially inadequate to meet CAA 
requirements and thus proposed to issue 
a SIP call with respect to these 
provisions. 



In this final action, the EPA is 
granting the Petition with respect to S.C. 
Code Ann. Regs. 61–62.5 St 1(C), S.C. 
Code Ann. Regs. St 4(XI)(D)(4) and S.C. 
Code Ann. Regs. 62.1, Section II(G)(6) 
and denying the Petition with respect to 
S.C. Code Ann. Regs. 61–62.5 St 
5.2(I)(b)(14). Accordingly, the EPA is 
finding that the provisions in S.C. Code 
Ann. Regs. 61–62.5 St 1(C), S.C. Code 
Ann. Regs. St 4(XI)(D)(4) and S.C. Code 
Ann. Regs. 62.1, Section II(G)(6) are 
substantially inadequate to meet CAA 
requirements and the EPA is thus 
issuing a SIP call with respect to these 
provisions. This action is fully 
consistent with what the EPA proposed 
in February 2013 as revised in the 
SNPR. Please refer to the Response to 
Comment document available in the 
docket for this rulemaking concerning 
any comments specific to the South 
Carolina SIP that the EPA received and 
considered during the development of 
this rulemaking. 
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10. Tennessee 



As described in section IX.E.10 of the 
February 2013 proposal, the Petitioner 
objected to three provisions in the 
Tennessee SIP. First, the Petitioner 
objected to two provisions that 
authorize a state official to decide 
whether to ‘‘excuse or proceed upon’’ 
(Tenn. Comp. R. & Regs. 1200–3–20– 
.07(1)) violations of otherwise 
applicable SIP emission limitations that 
occur during ‘‘malfunctions, startups, 
and shutdowns’’ (Tenn. Comp. R. & 
Regs. 1200–3–20–.07(3)). Second, the 
Petitioner objected to a provision that 
excludes excess visible emissions from 
the requirement that the state 
automatically issue a notice of violation 
for all excess emissions (Tenn. Comp. R. 
& Regs. 1200–3–5–.02(1)). This 
provision states that ‘‘due allowance 
may be made for visible emissions in 
excess of that permitted in this chapter 
which are necessary or unavoidable due 
to routine startup and shutdown 
conditions.’’ 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to Tenn. Comp. R. & Regs. 1200– 
3–20–.07(1), Tenn. Comp. R. & Regs. 
1200–3–20–.07(3) and Tenn. Comp. R. & 
Regs. 1200–3–5–.02(1). 



Consequently, the EPA proposed to 
find that Tenn. Comp. R. & Regs. 1200– 
3–20–.07(1), Tenn. Comp. R. & Regs. 
1200–3–20–.07(3) and Tenn. Comp. R. & 
Regs. 1200–3–5–.02(1) are substantially 
inadequate to meet CAA requirements 
and thus proposed to issue a SIP call 
with respect to these provisions. 



In this final action, the EPA is 
granting the Petition with respect to 
Tenn. Comp. R. & Regs. 1200–3–20– 
.07(1), Tenn. Comp. R. & Regs. 1200–3– 
20–.07(3) and Tenn. Comp. R. & Regs. 
1200–3–5–.02(1). Accordingly, the EPA 
is finding that these provisions are 
substantially inadequate to meet CAA 
requirements and the EPA is thus 
issuing a SIP call with respect to these 
provisions. This action is fully 
consistent with what the EPA proposed 
in February 2013. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Tennessee SIP that the 
EPA received and considered during the 
development of this rulemaking. 



11. Tennessee: Knox County 



As described in section IX.E.11 of the 
February 2013 proposal, the Petitioner 
objected to a provision in the Knox 
County portion of the Tennessee SIP 
that bars evidence of a violation of SIP 
emission limitations from being used in 



a citizen enforcement action (Knox 
County Regulation 32.1(C)). The 
provision specifies that ‘‘[a] 
determination that there has been a 
violation of these regulations or orders 
issued pursuant thereto shall not be 
used in any law suit brought by any 
private citizen.’’ 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to Knox County Regulation 
32.1(C). For instance, the regulation was 
inconsistent with requirements related 
to credible evidence. 



Consequently, the EPA proposed to 
find that Knox County Regulation 
32.1(C) is substantially inadequate to 
meet CAA requirements and thus 
proposed to issue a SIP call with respect 
to this provision. 



In this final action, the EPA is 
granting the Petition with respect to 
Knox County Regulation 32.1(C). 
Accordingly, the EPA is finding that this 
provision is substantially inadequate to 
meet CAA requirements and the EPA is 
thus issuing a SIP call with respect to 
this provision. This action is fully 
consistent with what the EPA proposed 
in February 2013. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Tennessee SIP that the 
EPA received and considered during the 
development of this rulemaking. 



12. Tennessee: Shelby County 
As described in section IX.E.12 of the 



February 2013 proposal, the Petitioner 
objected to a provision in the Shelby 
County Code (Shelby County Code § 16– 
87) that addresses enforcement for 
excess emissions that occur during 
‘‘malfunctions, startups, and 
shutdowns’’ by incorporating by 
reference the state’s provisions in Tenn. 
Comp. R. & Regs. 1200–3–20. Shelby 
County Code § 16–87 provides that ‘‘all 
such additions, deletions, changes and 
amendments as may subsequently be 
made’’ to Tennessee’s regulations will 
automatically become part of the Shelby 
County Code. 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to Shelby County Code § 16–87. 



Consequently, the EPA proposed to 
find that Shelby County Code § 16–87 is 
substantially inadequate to meet CAA 
requirements and thus proposed to issue 
a SIP call with respect to this provision. 



In this final action, the EPA is 
granting the Petition with respect to 
Shelby County Code § 16–87. 
Accordingly, the EPA is finding that this 
provision is substantially inadequate to 



meet CAA requirements and the EPA is 
thus issuing a SIP call with respect to 
this provision. This action is fully 
consistent with what the EPA proposed 
in February 2013. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Tennessee SIP that the 
EPA received and considered during the 
development of this rulemaking. 



F. Affected States in EPA Region V 



1. Illinois 



As described in section IX.F.1 of the 
February 2013 proposal, the Petitioner 
objected to three generally applicable 
provisions in the Illinois SIP which 
together have the effect of providing 
discretionary exemptions from 
otherwise applicable SIP emission 
limitations. The Petitioner noted that 
the provisions invite sources to request, 
during the permitting process, advance 
permission to continue to operate 
during a malfunction or breakdown, 
and, similarly to request advance 
permission to ‘‘violate’’ otherwise 
applicable emission limitations during 
startup (Ill. Admin. Code tit. 35 
§ 201.261). The Illinois SIP provisions 
establish criteria that a state official 
must consider before granting the 
advance permission to violate the 
emission limitations (Ill. Admin. Code 
tit. 35 § 201.262). However, the 
Petitioner asserted, the provisions state 
that, once granted, the advance 
permission to violate the emission 
limitations ‘‘shall be a prima facie 
defense to an enforcement action’’ (Ill. 
Admin. Code tit. 35 § 201.265). 



Further, the Petitioner objected to the 
use of the term ‘‘prima facie defense’’ in 
Ill. Admin. Code tit. 35 § 201.265, 
arguing that the term is ‘‘ambiguous in 
its operation.’’ The Petitioner argued 
that the provision is not clear regarding 
whether the defense is to be evaluated 
‘‘in a judicial or administrative 
proceeding or whether the Agency 
determines its availability.’’ Allowing 
defenses to be raised in these undefined 
contexts, the Petitioner argued, is 
‘‘inconsistent with the enforcement 
structure of the Clean Air Act.’’ 



For reasons explained in the February 
2013 proposal, the EPA proposed to 
grant the Petition with respect to Ill. 
Admin. Code tit. 35 § 201.261, Ill. 
Admin. Code tit. 35 § 201.262 and Ill. 
Admin. Code tit. 35 § 201.265. 



Subsequently, for reasons explained 
fully in the SNPR, the EPA reproposed 
granting of the Petition with respect to 
the affirmative defense provisions in Ill. 
Admin. Code tit. 35 § 201.261, Ill. 
Admin. Code tit. 35 § 201.262 and Ill. 
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Admin. Code tit. 35 § 201.265, but it 
proposed to revise the basis for the 
finding of substantial inadequacy and 
the SIP call for these provisions. 



Consequently, the EPA proposed to 
find that Ill. Admin. Code tit. 35 
§ 201.261, Ill. Admin. Code tit. 35 
§ 201.262 and Ill. Admin. Code tit. 35 
§ 201.265 are substantially inadequate to 
meet CAA requirements and thus 
proposed to issue a SIP call with respect 
to these provisions. 



In this final action, the EPA is 
granting the Petition with respect to Ill. 
Admin. Code tit. 35 § 201.261, Ill. 
Admin. Code tit. 35 § 201.262 and Ill. 
Admin. Code tit. 35 § 201.265. 
Accordingly, the EPA is finding that 
these provisions are substantially 
inadequate to meet CAA requirements 
and the EPA is thus issuing a SIP call 
with respect to these provisions. This 
action is fully consistent with what the 
EPA proposed in February 2013 as 
revised in the SNPR. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Illinois SIP that the EPA 
received and considered during the 
development of this rulemaking. 



2. Indiana 
As described in section IX.F.2 of the 



February 2013 proposal, the Petitioner 
objected to a generally applicable 
provision in the Indiana SIP that allows 
for discretionary exemptions during 
malfunctions (326 Ind. Admin. Code 
1–6–4(a)). The Petitioner noted that the 
provision is ambiguous because it states 
that excess emissions during 
malfunction periods ‘‘shall not be 
considered a violation’’ if the source 
demonstrates that a number of 
conditions are met (326 Ind. Admin. 
Code 1–6–4(a)), but the provision does 
not specify to whom or in what forum 
such demonstration must be made. 



If the demonstration was required to 
have been made in a showing to the 
state, the Petitioner argued, the 
provision would give a state official the 
sole authority to determine that the 
excess emissions were not a violation 
and could thus be read to preclude 
enforcement by the EPA or citizens in 
the event that the state official elects not 
to treat the excess emissions as a 
violation. If instead, as the Petitioner 
noted, the demonstration was required 
to have been made in an enforcement 
context, the provision could be 
interpreted as providing an affirmative 
defense. 



For reasons explained in the February 
2013 proposal, the EPA proposed to 
grant the Petition with respect to 326 
Ind. Admin. Code 1–6–4(a). 



Subsequently, for reasons explained 
fully in the SNPR, the EPA reproposed 
granting of the Petition with respect to 
326 Ind. Admin. Code 1–6–4(a), but it 
proposed to revise the basis for the 
finding of substantial inadequacy and 
the SIP call for this provision. 



Consequently, the EPA proposed to 
find that 326 Ind. Admin. Code 1–6–4(a) 
is substantially inadequate to meet CAA 
requirements and thus proposed to issue 
a SIP call with respect to this provision. 



In this final action, the EPA is 
granting the Petition with respect to 326 
Ind. Admin. Code 1–6–4(a). 
Accordingly, the EPA is finding that this 
provision is substantially inadequate to 
meet CAA requirements and the EPA is 
thus issuing a SIP call with respect to 
this provision. This action is fully 
consistent with what the EPA proposed 
in February 2013 as revised in the 
SNPR. Please refer to the Response to 
Comment document available in the 
docket for this rulemaking concerning 
any comments specific to the Indiana 
SIP that the EPA received and 
considered during the development of 
this rulemaking. 



3. Michigan 
As described in section IX.F.3 of the 



February 2013 proposal, the Petitioner 
objected to a generally applicable 
provision in Michigan’s SIP, Mich. 
Admin. Code r. 336.1916, that provides 
for an affirmative defense to monetary 
penalties for violations of otherwise 
applicable SIP emission limitations 
during periods of startup and shutdown. 



For reasons explained in the February 
2013 proposal, the EPA proposed to 
grant the Petition with respect to Mich. 
Admin. Code r. 336.1916. 



Subsequently, for reasons explained 
fully in the SNPR, the EPA reproposed 
granting of the Petition with respect to 
the affirmative defense provision in 
Mich. Admin. Code r. 336.1916, but it 
proposed to revise the basis for the 
finding of substantial inadequacy and 
the SIP call for this provision. 



Consequently, the EPA proposed to 
find that Mich. Admin. Code r. 336.1916 
substantially inadequate to meet CAA 
requirements and thus proposed to issue 
a SIP call with respect to this provision. 



In this final action, the EPA is 
granting the Petition with respect to 
Mich. Admin. Code r. 336.1916. 
Accordingly, the EPA is finding that this 
provision is substantially inadequate to 
meet CAA requirements and the EPA is 
thus issuing a SIP call with respect to 
this provision. This action is fully 
consistent with what the EPA proposed 
in February 2013 as revised in the 
SNPR. Please refer to the Response to 
Comment document available in the 



docket for this rulemaking concerning 
any comments specific to the Michigan 
SIP that the EPA received and 
considered during the development of 
this rulemaking. 



4. Minnesota 
As described in section IX.F.4 of the 



February 2013 proposal, the Petitioner 
objected to a provision in the Minnesota 
SIP that provides automatic exemptions 
for excess emissions resulting from 
flared gas at petroleum refineries when 
those flares are caused by SSM (Minn. 
R. 7011.1415). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to Minn. R. 7011.1415. 



Consequently, the EPA proposed to 
find that Minn. R. 7011.1415 is 
substantially inadequate to meet CAA 
requirements and thus proposed to issue 
a SIP call with respect to this provision. 



In this final action, the EPA is 
granting the Petition with respect to 
Minn. R. 7011.1415. Accordingly, the 
EPA is finding that this provision is 
substantially inadequate to meet CAA 
requirements and the EPA is thus 
issuing a SIP call with respect to this 
provision. This action is fully consistent 
with what the EPA proposed in 
February 2013. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Minnesota SIP that the 
EPA received and considered during the 
development of this rulemaking. 



5. Ohio 
As described in section IX.F.5 of the 



February 2013 proposal, the Petitioner 
objected to a generally applicable 
provision in the Ohio SIP that allows for 
discretionary exemptions during 
periods of scheduled maintenance (Ohio 
Admin. Code 3745–15–06(A)(3)). The 
Petitioner also objected to two source 
category-specific and pollutant-specific 
provisions that provide for discretionary 
exemptions during malfunctions (Ohio 
Admin. Code 3745–17–07(A)(3)(c) and 
Ohio Admin. Code 3745–17– 
07(B)(11)(f)). The Petitioner also 
objected to a source category-specific 
provision in the Ohio SIP that allows for 
an automatic exemption from applicable 
emission limitations and requirements 
during periods of startup, shutdown, 
malfunction, or regularly scheduled 
maintenance activities (Ohio Admin. 
Code 3745–14–11(D)). Finally, the 
Petitioner objected to five provisions 
that contain exemptions for Hospital/
Medical/Infectious Waste Incinerator 
(HMIWI) sources during startup, 
shutdown, and malfunction—Ohio 
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396 In a final action published March 4, 2015 (80 
FR 11573), the EPA approved revisions of the 
Arkansas SIP pertaining to the regulation and 
permitting of PM2.5. Among the approved revisions 
was a change to Reg. 19.602, to capitalize the letter 
‘‘C’’ in that regulation’s title, ‘‘Emergency 
Conditions’’). To the extent the EPA’s recent action 
affected Reg. 19.602, that action was only a 
ministerial matter and should not be construed as 
reapproval of the provision on its merits. That 
action does not affect the basis on which the EPA 
proposed to find Reg. 19.602 substantially 
inadequate in the February 2013 proposal. 



Admin. Code 3745–75–02(E), Ohio 
Admin. Code 3745–75–02(J), Ohio 
Admin. Code 3745–75–03(I), Ohio 
Admin. Code 3745–75–04(K) and Ohio 
Admin. Code 3745–75–04(L). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to Ohio Admin. Code 3745–15– 
06(A)(3), Ohio Admin. Code 3745–17– 
07(A)(3)(c), Ohio Admin. Code 3745– 
17–07(B)(11)(f) and Ohio Admin. Code 
3745–14–11(D). Also for reasons 
explained fully in the February 2013 
proposal, the EPA proposed to deny the 
Petition with respect to Ohio Admin. 
Code 3745–75–02(E), Ohio Admin. Code 
3745–75–02(J), Ohio Admin. Code 
3745–75–03(I), Ohio Admin. Code 
3745–75–04(K) and Ohio Admin. Code 
3745–75–04(L), on the basis that they 
are not part of the Ohio SIP and thus 
cannot represent a substantial 
inadequacy in the SIP. In addition, for 
reasons explained fully in the February 
2013 proposal, the EPA proposed to find 
that another provision, Ohio Admin. 
Code 3745–15–06(C), is substantially 
inadequate to meet CAA requirements 
and proposed to issue a SIP call with 
respect to this provision, even though 
the Petitioner did not request that the 
EPA evaluate this provision. As 
explained in the February 2013 
proposal, the EPA determined that Ohio 
Admin. Code 3745–15–06(C) was the 
regulatory mechanism in the SIP by 
which exemptions are granted in the 
two provisions to which the Petitioner 
did object. 



Consequently, the EPA proposed to 
find that the provisions in Ohio Admin. 
Code 3745–15–06(A)(3), Ohio Admin. 
Code 3745–17–07(A)(3)(c), Ohio Admin. 
Code 3745–17–07(B)(11)(f), Ohio 
Admin. Code 3745–14–11(D) and Ohio 
Admin. Code 3745–15–06(C) are 
substantially inadequate to meet CAA 
requirements and thus proposed to issue 
a SIP call with respect to these 
provisions. 



In this final action, the EPA is 
granting the Petition with respect to 
Ohio Admin. Code 3745–15–06(A)(3), 
Ohio Admin. Code 3745–17–07(A)(3)(c), 
Ohio Admin. Code 3745–17– 
07(B)(11)(f), Ohio Admin. Code 3745– 
14–11(D) and Ohio Admin. Code 3745– 
15–06(C) are substantially inadequate to 
meet CAA requirements and the EPA is 
thus issuing a SIP call with respect to 
these provisions. Also in this final 
action, the EPA is denying the Petition 
with respect to Ohio Admin. Code 
3745–75–02(E), Ohio Admin. Code 
3745–75–02(J), Ohio Admin. Code 
3745–75–03(I), Ohio Admin. Code 
3745–75–04(K) and Ohio Admin. Code 
3745–75–04(L). This action is fully 



consistent with what the EPA proposed 
in February 2013. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Ohio SIP that the EPA 
received and considered during the 
development of this rulemaking. 



G. Affected States in EPA Region VI 



1. Arkansas 
As described in section IX.G.1 of the 



February 2013 proposal, the Petitioner 
objected to two provisions in the 
Arkansas SIP. First, the Petitioner 
objected to a provision that provides an 
automatic exemption for excess 
emissions of VOC for sources located in 
Pulaski County that occur due to 
malfunctions (Reg. 19.1004(H)). Second, 
the Petitioner objected to a separate 
provision that provides a ‘‘complete 
affirmative defense’’ for excess 
emissions that occur during emergency 
conditions (Reg. 19.602). The Petitioner 
argued that this provision, which the 
state may have modeled after the EPA’s 
title V regulations, is impermissible 
because its application is not clearly 
limited to operating permits. 



For reasons explained in the February 
2013 proposal, the EPA proposed to 
grant the Petition with respect to Reg. 
19.1004(H) and Reg. 19.602. 



Subsequently, for reasons explained 
fully in the SNPR, the EPA reproposed 
granting of the Petition with respect to 
the affirmative defense provision in Reg. 
19.602, but it proposed to revise the 
basis for the finding of substantial 
inadequacy and the SIP call for this 
provision. 



Consequently, the EPA proposed to 
find that Reg. 19.1004(H) and Reg. 
19.602 396 are substantially inadequate 
to meet CAA requirements and thus 
proposed to issue a SIP call with respect 
to these provisions. 



In this final action, the EPA is 
granting the Petition with respect to 
Reg. 19.1004(H) and Reg. 19.602. 
Accordingly, the EPA is finding that 
these provisions are substantially 
inadequate to meet CAA requirements 
and the EPA is thus issuing a SIP call 
with respect to these provisions. This 
action is fully consistent with what the 



EPA proposed in February 2013 as 
revised in the SNPR. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Arkansas SIP that the 
EPA received and considered during the 
development of this rulemaking. 



2. Louisiana 



As described in section IX.G.2 of the 
February 2013 proposal, the Petitioner 
objected to several provisions in the 
Louisiana SIP that allow for automatic 
and discretionary exemptions from SIP 
emission limitations during various 
situations, including startup, shutdown, 
maintenance and malfunctions. First, 
the Petitioner objected to provisions that 
provide automatic exemptions for 
excess emissions of VOC from 
wastewater tanks (LAC 
33:III.2153(B)(1)(i)) and excess 
emissions of NOX from certain sources 
within the Baton Rouge Nonattainment 
Area (LAC 33:III.2201(C)(8)). The LAC 
33:III.2153(B)(1)(i) provides that control 
devices ‘‘shall not be required’’ to meet 
emission limitations ‘‘during periods of 
malfunction and maintenance on the 
devices for periods not to exceed 336 
hours per year.’’ Similarly, LAC 
33:III.2201(C)(8) provides that certain 
sources ‘‘are exempted’’ from emission 
limitations ‘‘during start-up and 
shutdown . . . or during a 
malfunction.’’ Second, the Petitioner 
objected to provisions that provide 
discretionary exemptions to various 
emission limitations. Three of these 
provisions provide discretionary 
exemptions from otherwise applicable 
SO2 and visible emission limitations in 
the Louisiana SIP for excess emissions 
that occur during certain startup and 
shutdown events (LAC 33:III.1107, LAC 
33:III.1507(A)(1) and LAC 
33:III.1507(B)(1)), while the other two 
provide such exemptions for excess 
emissions from nitric acid plants during 
startups and ‘‘upsets’’ (LAC 
33:III.2307(C)(1)(a) and LAC 
33:III.2307(C)(2)(a)). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to LAC 33:III.2153(B)(1)(i) and 
LAC 33:III.2201(C)(8) on the basis that 
these provisions allow for automatic 
exemptions for excess emissions from 
otherwise applicable SIP emission 
limitations. Also for reasons explained 
fully in the February 2013 proposal, the 
EPA proposed to grant the Petition with 
respect to LAC 33:III.1107(A), LAC 
33:III.1507(A)(1), LAC 33:III.1507(B)(1), 
LAC 33:III.2307(C)(1)(a) and LAC 
33:III.2307(C)(2)(a) on the basis that 
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these provisions allow impermissible 
discretionary exemptions. 



Consequently, the EPA proposed to 
find that LAC 33:III.2153(B)(1)(i), LAC 
33:III.2201(C)(8), LAC 33:III.1107(A), 
LAC 33:III.1507(A)(1), LAC 
33:III.1507(B)(1), LAC 
33:III.2307(C)(1)(a) and LAC 
33:III.2307(C)(2)(a) are substantially 
inadequate to meet CAA requirements 
and thus proposed to issue a SIP call 
with respect to these provisions. 



In this final action, the EPA is 
granting the Petition with respect to 
LAC 33:III.2153(B)(1)(i), LAC 
33:III.2201(C)(8), LAC 33:III.1107(A), 
LAC 33:III.1507(A)(1), LAC 
33:III.1507(B)(1), LAC 
33:III.2307(C)(1)(a) and LAC 
33:III.2307(C)(2)(a). Accordingly, the 
EPA is finding that these provisions are 
substantially inadequate to meet CAA 
requirements and the EPA is thus 
issuing a SIP call with respect to these 
provisions. This action is fully 
consistent with what the EPA proposed 
in February 2013. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Louisiana SIP that the 
EPA received and considered during the 
development of this rulemaking. 



3. New Mexico 
As described in section IX.G.3 of the 



February 2013 proposal, the Petitioner 
objected to three provisions in the New 
Mexico SIP that provide affirmative 
defenses for excess emissions that occur 
during malfunctions (20.2.7.111 
NMAC), during startup and shutdown 
(20.2.7.112 NMAC) and during 
emergencies (20.2.7.113 NMAC). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to 20.2.7.111 NMAC, 20.2.7.112 
NMAC and 20.2.7.113 NMAC. 



Subsequently, for reasons explained 
fully in the SNPR, the EPA reproposed 
granting of the Petition with respect to 
the affirmative defense provisions in 
20.2.7.111 NMAC, 20.2.7.112 NMAC 
and 20.2.7.113 NMAC, but it proposed 
to revise the basis for the finding of 
substantial inadequacy and the SIP call 
for these provisions. 



Consequently, the EPA proposed to 
find that the provisions in 20.2.7.111 
NMAC, 20.2.7.112 NMAC and 
20.2.7.113 NMAC are substantially 
inadequate to meet CAA requirements 
and thus proposed to issue a SIP call 
with respect to these provisions. 



In this final action, the EPA is 
granting the Petition with respect to 
20.2.7.111 NMAC, 20.2.7.112 NMAC 
and 20.2.7.113 NMAC. Accordingly, the 



EPA is finding that these provisions are 
substantially inadequate to meet CAA 
requirements and the EPA is thus 
issuing a SIP call with respect to these 
provisions. This action is fully 
consistent with what the EPA proposed 
in February 2013 as revised in the 
SNPR. Please refer to the Response to 
Comment document available in the 
docket for this rulemaking concerning 
any comments specific to the New 
Mexico SIP that the EPA received and 
considered during the development of 
this rulemaking. 



4. New Mexico: Albuquerque-Bernalillo 
County 



The Petitioner did not identify any 
provisions in the SIP for the state of 
New Mexico that specifically apply in 
the Albuquerque-Bernalillo County area, 
which is why this area was not 
explicitly addressed in the February 
2013 proposal. 



Subsequently, for reasons explained 
fully in the SNPR, the EPA identified 
three affirmative defense provisions in 
the SIP for the state of New Mexico that 
apply in the Albuquerque-Bernalillo 
County area, and the EPA proposed to 
make a finding of substantial 
inadequacy and to issue a SIP call for 
these provisions. These provisions 
provide affirmative defenses available to 
sources for excess emissions that occur 
during malfunctions (20.11.49.16.A 
NMAC), during startup and shutdown 
(20.11.49.16.B NMAC) and during 
emergencies (20.11.49.16.C NMAC). 



In this final action, the EPA is finding 
that the provisions in 20.11.49.16.A 
NMAC, 20.11.49.16.B NMAC and 
20.11.49.16.C NMAC are substantially 
inadequate to meet CAA requirements 
and the EPA is thus issuing a SIP call 
with respect to these provisions. The 
EPA notes that removal of 20.11.49.16.A 
NMAC, 20.11.49.16.B NMAC and 
20.11.49.16.C NMAC from the SIP will 
render 20.11.49.16.D NMAC, 
20.11.49.16.E, 20.11.49.15.B (15) 
(concerning reporting by a source of 
intent to assert an affirmative defense 
for a violation), a portion of 20.11.49.6 
NMAC (concerning the objective of 
establishing affirmative defense 
provisions) and 20.11.49.18 NMAC 
(concerning actions where a 
determination has been made under 
20.11.49.16.E NMAC) superfluous and 
no longer operative, and the EPA thus 
recommends that these provisions be 
removed as well. This action is fully 
consistent with what the EPA proposed 
in the SNPR. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the New Mexico SIP that the 



EPA received and considered during the 
development of this rulemaking. 



5. Oklahoma 
As described in section IX.G.4 of the 



February 2013 proposal, the Petitioner 
objected to two provisions in the 
Oklahoma SIP that together allow for 
discretionary exemptions from emission 
limitations during startup, shutdown, 
maintenance and malfunctions (OAC 
252:100–9–3(a) and OAC 252:100–9– 
3(b)). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to OAC 252:100–9–3(a) and 
OAC 252:100–9–3(b). 



Consequently, the EPA proposed to 
find that OAC 252:100–9–3(a) and OAC 
252:100–9–3(b) are substantially 
inadequate to meet CAA requirements 
and thus proposed to issue a SIP call 
with respect to these provisions. 



In this final action, the EPA is 
granting the Petition with respect to 
OAC 252:100–9–3(a) and OAC 252:100– 
9–3(b). Accordingly, the EPA is finding 
that these provisions are substantially 
inadequate to meet CAA requirements 
and the EPA is thus issuing a SIP call 
with respect to these provisions. This 
action is fully consistent with what the 
EPA proposed in February 2013. Please 
refer to the Response to Comment 
document available in the docket for 
this rulemaking concerning any 
comments specific to the Oklahoma SIP 
that the EPA received and considered 
during the development of this 
rulemaking. 



6. Texas 
The Petitioner did not identify in the 



June 2011 petition any provisions in the 
SIP for the state of Texas, which is why 
this state was not explicitly addressed 
in the February 2013 proposal. 



Subsequently, for reasons explained 
fully in the SNPR, the EPA identified 
four affirmative defense provisions in 
the SIP for the state of Texas, and the 
EPA proposed to make a finding of 
substantial inadequacy and to issue a 
SIP call for these provisions. These 
provisions provide affirmative defenses 
available to sources for excess emissions 
that occur during upsets (30 TAC 
101.222(b)), unplanned events (30 TAC 
101.222(c)), upsets with respect to 
opacity limits (30 TAC 101.222(d)) and 
unplanned events with respect to 
opacity limits (30 TAC 101.222(e)). 



In this final action, the EPA is finding 
that the provisions in 30 TAC 
101.222(b), 30 TAC 101.222(c), 30 TAC 
101.222(d) and 30 TAC 101.222(e) are 
substantially inadequate to meet CAA 
requirements and the EPA is thus 
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issuing a SIP call with respect to these 
provisions. This action is fully 
consistent with what the EPA proposed 
in the SNPR. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Texas SIP that the EPA 
received and considered during the 
development of this rulemaking. 



H. Affected States in EPA Region VII 



1. Iowa 



As described in section IX.H.1 of the 
February 2013 proposal, the Petitioner 
objected to a specific provision in the 
Iowa SIP that allows for automatic 
exemptions from otherwise applicable 
SIP emission limitations during periods 
of startup, shutdown or cleaning of 
control equipment (Iowa Admin. Code r. 
567–24.1(1)). Also, the Petitioner 
objected to a provision that empowers 
the state to exercise enforcement 
discretion for violations of the otherwise 
applicable SIP emission limitations 
during malfunction periods (Iowa 
Admin. Code r. 567–24.1(4)). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to Iowa Admin. Code r. 567– 
24.1(1) on the basis that this provision 
allows for exemptions from the 
otherwise applicable SIP emission 
limitations. Also for reasons explained 
fully in the February 2013 proposal, the 
EPA proposed to deny the Petition with 
respect to Iowa Admin. Code r. 567– 
24.1(4) on the basis that the provision is 
on its face clearly applicable only to 
Iowa state enforcement personnel and 
that the provision thus could not 
reasonably be read by a court to 
foreclose enforcement by the EPA or 
through a citizen suit where Iowa state 
personnel elect to exercise enforcement 
discretion. 



Consequently, the EPA proposed to 
find that Iowa Admin. Code r. 567– 
24.1(1) is substantially inadequate to 
meet CAA requirements and thus 
proposed to issue a SIP call with respect 
to this provision. 



In this final action, the EPA is 
granting the Petition with respect to 
Iowa Admin. Code r. 567–24.1(1). 
Accordingly, the EPA is finding that this 
provision is substantially inadequate to 
meet CAA requirements and the EPA is 
thus issuing a SIP call with respect to 
this provision. Also in this final action, 
the EPA is denying the Petition with 
respect to Iowa Admin. Code r. 567– 
24.1(4). This action is fully consistent 
with what the EPA proposed in 
February 2013. Please refer to the 
Response to Comment document 



available in the docket for this 
rulemaking concerning any comments 
specific to the Iowa SIP that the EPA 
received and considered during the 
development of this rulemaking. 



2. Kansas 



As described in section IX.H.2 of the 
February 2013 proposal, the Petitioner 
objected to three provisions in the 
Kansas SIP that allow for exemptions for 
excess emissions during malfunctions 
and necessary repairs (K.A.R. § 28–19– 
11(A)), scheduled maintenance (K.A.R. 
§ 28–19–11(B)), and certain routine 
modes of operation (K.A.R. § 28–19– 
11(C)). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to K.A.R. § 28–19–11(A), K.A.R. 
§ 28–19–11(B) and K.A.R. § 28–19– 
11(C). 



Consequently, the EPA proposed to 
find that K.A.R. § 28–19–11(A), K.A.R. 
§ 28–19–11(B) and K.A.R. § 28–19–11(C) 
are substantially inadequate to meet 
CAA requirements and thus proposed to 
issue a SIP call with respect to these 
provisions. 



In this final action, the EPA is 
granting the Petition with respect to 
K.A.R. § 28–19–11(A), K.A.R. § 28–19– 
11(B) and K.A.R. § 28–19–11(C). 
Accordingly, the EPA is finding that 
these provisions are substantially 
inadequate to meet CAA requirements 
and the EPA is thus issuing a SIP call 
with respect to these provisions. This 
action is fully consistent with what the 
EPA proposed in February 2013. Please 
refer to the Response to Comment 
document available in the docket for 
this rulemaking concerning any 
comments specific to the Kansas SIP 
that the EPA received and considered 
during the development of this 
rulemaking. 



3. Missouri 



As described in section IX.H.3 of the 
February 2013 proposal, the Petitioner 
objected to two provisions in the 
Missouri SIP that could be interpreted 
to provide discretionary exemptions. 
The first provides exemptions for visible 
emissions exceeding otherwise 
applicable SIP opacity limitations (Mo. 
Code Regs. Ann. tit 10, § 10– 
6.220(3)(C)). The second provides 
authorization to state personnel to 
decide whether excess emissions 
‘‘warrant enforcement action’’ where a 
source submits information to the state 
showing that such emissions were ‘‘the 
consequence of a malfunction, start-up 
or shutdown.’’ (Mo. Code Regs. Ann. tit 
10, § 10–6.050(3)(C)). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to Mo. Code Regs. Ann. tit 10, 
§ 10–6.220(3)(C) on the basis that this 
provision could be read to allow for 
exemptions from the otherwise 
applicable SIP emission limitations 
through a state official’s unilateral 
exercise of discretionary authority that 
is insufficiently bounded and includes 
no additional public process at the state 
or federal level. Also for reasons 
explained fully in the February 2013 
proposal, the EPA proposed to deny the 
Petition with respect to Mo. Code Regs. 
Ann. tit 10, § 10–6.050(3)(C) on the basis 
that the provision is on its face clearly 
applicable only to Missouri state 
enforcement personnel and that the 
provision thus could not reasonably be 
read by a court to foreclose enforcement 
by the EPA or through a citizen suit 
where Missouri state personnel elect to 
exercise enforcement discretion. 



Consequently, the EPA proposed to 
find that the provision in Mo. Code 
Regs. Ann. tit 10, § 10–6.220(3)(C) is 
substantially inadequate to meet CAA 
requirements and thus proposed to issue 
a SIP call with respect to this provision. 



In this final action, the EPA is 
granting the Petition with respect to Mo. 
Code Regs. Ann. tit 10, § 10–6.220(3)(C). 
Accordingly, the EPA is finding that this 
provision is substantially inadequate to 
meet CAA requirements and the EPA is 
thus issuing a SIP call with respect to 
this provision. Also in this final action, 
the EPA is denying the Petition with 
respect to Mo. Code Regs. Ann. tit 10, 
§ 10–6.050(3)(C). This action is fully 
consistent with what the EPA proposed 
in February 2013. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Missouri SIP that the EPA 
received and considered during the 
development of this rulemaking. 



4. Nebraska 
As described in section IX.H.4 of the 



February 2013 proposal, the Petitioner 
objected to two provisions in the 
Nebraska SIP. First, the Petitioner 
objected to a generally applicable 
provision that provides authorization to 
state personnel to decide whether 
excess emissions ‘‘warrant enforcement 
action’’ where a source submits 
information to the state showing that 
such emissions were ‘‘the result of a 
malfunction, start-up or shutdown’’ 
(Neb. Admin. Code Title 129 § 11– 
35.001). Second, the Petitioner objected 
to a specific provision in Nebraska state 
law that contains exemptions for excess 
emissions at hospital/medical/infectious 
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waste incinerators (HMIWI) during SSM 
(Neb. Admin. Code Title 129 § 18– 
004.02). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to deny the Petition with 
respect to Neb. Admin. Code Title 129 
§ 11–35.001. Also for reasons explained 
fully in the February 2013 proposal, the 
EPA proposed to deny the Petition with 
respect to Neb. Admin. Code Title 129 
§ 18–004.02 on the basis that this 
regulation is not part of the Nebraska 
SIP and thus cannot represent an 
inadequacy in the SIP. 



In this final action, the EPA is 
denying the Petition with respect to 
Neb. Admin. Code Title 129, Chapter 
35, Section 001 (correction to citation, 
as per comment received from Nebraska 
DEQ, from earlier identification as Neb. 
Admin. Code Title 129 § 11–35.001) and 
Neb. Admin. Code Title 129 § 18– 
004.02. 



This action is fully consistent with 
what the EPA proposed in February 
2013. Please refer to the Response to 
Comment document available in the 
docket for this rulemaking concerning 
any other comments specific to the 
Nebraska SIP that the EPA received and 
considered during the development of 
this rulemaking. 



5. Nebraska: Lincoln-Lancaster 
As described in section IX.H.5 of the 



February 2013 proposal, the Petitioner 
objected to a generally applicable 
provision in the Lincoln-Lancaster 
County Air Pollution Control Program 
(Art. 2 § 35), which governs the Lincoln- 
Lancaster County Air Pollution Control 
District of Nebraska, that is parallel ‘‘in 
all aspects pertinent to this analysis’’ to 
Neb. Admin. Code Title 129 § 11– 
35.001. (Note that as per comment 
subsequently received from Nebraska 
DEQ, the correct citation is Neb. Admin. 
Code Title 129, Chapter 35, Section 
001.) 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to deny the Petition with 
respect to Art. 2 § 35, on the basis that 
this provision is on its face clearly 
applicable only to Lincoln-Lancaster 
County enforcement personnel and that 
the provision thus could not reasonably 
be read by a court to foreclose 
enforcement by the EPA or through a 
citizen suit where personnel from 
Lincoln-Lancaster County elect not to 
bring an enforcement action. 



In this final action, the EPA is 
denying the Petition with respect to Art. 
2 § 35. This action is fully consistent 
with what the EPA proposed in 
February 2013. Please refer to the 
Response to Comment document 



available in the docket for this 
rulemaking concerning any other 
comments specific to the Nebraska SIP 
that the EPA received and considered 
during the development of this 
rulemaking. 



I. Affected States in EPA Region VIII 



1. Colorado 



As described in section IX.I.1 of the 
February 2013 proposal, the Petitioner 
objected to two affirmative defense 
provisions in the Colorado SIP that 
provide for affirmative defenses to 
qualifying sources during malfunctions 
(5 Colo. Code Regs § 1001–2(II.E)) and 
during periods of startup and shutdown 
(5 Colo. Code Regs § 1001–2(II.J)). 



For reasons explained in the February 
2013 proposal, the EPA proposed to 
grant the Petition with respect to 5 Colo. 
Code Regs § 1001–2(II.J). Also for 
reasons explained in the February 2013 
proposal, the EPA proposed to deny the 
Petition with respect to 5 Colo. Code 
Regs § 1001–2(II.E) on the basis that it 
included an affirmative defense 
applicable to malfunction events that 
was consistent with the requirements of 
the CAA as interpreted by the EPA in 
the 1999 SSM Guidance. 



Subsequently, for reasons explained 
fully in the SNPR, the EPA reproposed 
granting of the Petition with respect to 
the affirmative defense provision in 5 
Colo. Code Regs § 1001–2(II.J) 
applicable to startup and shutdown, but 
it proposed to revise the basis for the 
finding of substantial inadequacy and 
the SIP call for this provision. Also for 
reasons explained in the SNPR, the EPA 
reversed its prior proposed denial of the 
Petition with respect to the affirmative 
defense provision 5 Colo. Code Regs 
§ 1001–2(II.E) applicable to 
malfunctions. 



Consequently, the EPA proposed to 
find that the provisions in 5 Colo. Code 
Regs § 1001–2(II.J) and 5 Colo. Code 
Regs § 1001–2(II.E) are substantially 
inadequate to meet CAA requirements 
and thus proposed to issue a SIP call 
with respect to these provisions. 



In this final action, the EPA is 
granting the Petition with respect to 5 
Colo. Code Regs § 1001–2(II.J) and 5 
Colo. Code Regs § 1001–2(II.E). 
Accordingly, the EPA is finding that the 
provisions in 5 Colo. Code Regs § 1001– 
2(II.J) and 5 Colo. Code Regs § 1001– 
2(II.E) are substantially inadequate to 
meet CAA requirements and the EPA is 
thus issuing a SIP call to Colorado to 
correct its SIP with respect to these 
provisions. This action is fully 
consistent with what the EPA proposed 
in February 2013 as revised in the 
SNPR. Please refer to the Response to 



Comment document available in the 
docket for this rulemaking concerning 
any comments specific to the Colorado 
SIP that the EPA received and 
considered during the development of 
this rulemaking. 



2. Montana 
As described in section IX.I.2 of the 



February 2013 proposal, the Petitioner 
objected to an exemption from 
otherwise applicable emission 
limitations for aluminum plants during 
startup and shutdown (Montana Admin. 
R 17.8.334). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to ARM 17.8.334. 



Consequently, the EPA proposed to 
find that ARM 17.8.334 is substantially 
inadequate to meet CAA requirements 
and thus proposed to issue a SIP call 
with respect to this provision. 



In this final action, the EPA is 
granting the Petition with respect to 
ARM 17.8.334. Accordingly, the EPA is 
finding that ARM 17.8.334 is 
substantially inadequate to meet CAA 
requirements and the EPA is thus 
issuing a SIP call with respect to this 
provision. This action is fully consistent 
with what the EPA proposed in 
February 2013. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Montana SIP that the EPA 
received and considered during the 
development of this rulemaking. 



3. North Dakota 
As described in section IX.I.3 of the 



February 2013 proposal, the Petitioner 
objected to two provisions in the North 
Dakota SIP that create exemptions from 
otherwise applicable emission 
limitations. The first provision creates 
exemptions from a number of cross- 
referenced opacity limits ‘‘where the 
limits specified in this article cannot be 
met because of operations and processes 
such as, but not limited to, oil field 
service and drilling operations, but only 
so long as it is not technically feasible 
to meet said specifications’’ (N.D. 
Admin. Code § 33–15–03–04(4)). The 
second provision creates an implicit 
exemption for ‘‘temporary operational 
breakdowns or cleaning of air pollution 
equipment’’ if the source meets certain 
conditions (N.D. Admin. Code § 33–15– 
05–01(2)(a)(1)). 



For reasons explained in the February 
2013 proposal, the EPA proposed to 
grant the Petition with respect to N.D. 
Admin. Code 33–15–03–04.4 (cited in 
the Petition as N.D. Admin. Code § 33– 
15–03–04(4)) and also with respect to a 
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397 See ‘‘Approval and Promulgation of 
Implementation Plans; North Dakota; Revisions to 
the Air Pollution Control Rules,’’ 79 FR 63045 
(October 22, 2014). 



398 See ‘‘Approval and Promulgation of 
Implementation Plans; Wyoming; Revisions to the 
Air Quality Standards and Regulations,’’ 79 FR 
62859 (October 21, 2014). 



provision to which the Petitioner cited 
but did not explicitly object, N.D. 
Admin. Code 33–15–03–04.3 (cited in 
the Petition as N.D. Admin. Code § 33– 
15–03–04(3)). Also for reasons 
explained in the February 2013 
proposal, the EPA proposed to grant the 
Petition with respect to N.D. Admin. 
Code 33–15–05–01.2a(1) (cited in the 
Petition as N.D. Admin. Code § 33–15– 
05–01(2)(a)(1)). 



Subsequently, the state of North 
Dakota removed N.D. Admin. Code 33– 
15–03–04.4 and N.D. Admin. Code 33– 
15–05–01.2.a(1) and eliminated the SIP 
inadequacies with respect to those two 
of the three provisions identified in the 
February 2013 proposal notice. The EPA 
has already approved the necessary SIP 
revisions for those two provisions.397 
Thus, the EPA’s final action on the 
Petition does not need to include a 
finding of substantial inadequacy and 
SIP call for those two provisions. 



In this final action, the EPA is 
granting the Petition with respect to 
N.D. Admin. Code 33–15–03–04.3 and 
denying the Petition with respect to 
N.D. Admin. Code 33–15–03–04.4 and 
N.D. Admin. Code 33–15–05–01.2.a(1). 
Accordingly, the EPA is finding that the 
provision in N.D. Admin. Code 33–15– 
03–04.3 is substantially inadequate to 
meet CAA requirements and the EPA is 
thus issuing a SIP call to North Dakota 
to correct its SIP with respect to this 
provision. This action is fully consistent 
with what the EPA proposed in 
February 2013 with respect to this 
provision. Please refer to the Response 
to Comment document available in the 
docket for this rulemaking concerning 
any comments specific to the North 
Dakota SIP that the EPA received and 
considered during the development of 
this rulemaking. 



4. South Dakota 
As described in section IX.I.4 of the 



February 2013 proposal, the Petitioner 
objected to a provision in the South 
Dakota SIP that creates exemptions from 
otherwise applicable SIP emission 
limitations (S.D. Admin, R. 
74:36:12:02(3)). The Petitioner asserted 
that the provision imposes visible 
emission limitations on sources but 
explicitly excludes emissions that occur 
‘‘for brief periods during such 
operations as soot blowing, start-up, 
shut-down, and malfunctions.’’ 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to S.D. Admin, R. 74:36:12:02(3). 



Consequently, the EPA proposed to 
find that S.D. Admin, R. 74:36:12:02(3) 
is substantially inadequate to meet CAA 
requirements and thus proposed to issue 
a SIP call with respect to this provision. 



In this final action, the EPA is 
granting the Petition with respect to S.D. 
Admin, R. 74:36:12:02(3). Accordingly, 
the EPA is finding that S.D. Admin, R. 
74:36:12:02(3) is substantially 
inadequate to meet CAA requirements 
and the EPA is thus issuing a SIP call 
with respect to this provision. This 
action is fully consistent with what the 
EPA proposed in February 2013. Please 
refer to the Response to Comment 
document available in the docket for 
this rulemaking concerning any 
comments specific to the South Dakota 
SIP that the EPA received and 
considered during the development of 
this rulemaking. 



5. Wyoming 



As described in section IX.I.5 of the 
February 2013 proposal, the Petitioner 
objected to a specific provision in the 
Wyoming SIP that provides an 
exemption for excess PM emissions 
from diesel engines during startup, 
malfunction and maintenance (WAQSR 
Chapter 3, section 2(d), cited as ENV– 
AQ–1 Wyo. Code R. § 2(d) in the 
Petition). The provision exempts 
emission of visible air pollutants from 
diesel engines from applicable SIP 
limitations ‘‘during a reasonable period 
of warmup following a cold start or 
where undergoing repairs and 
adjustment following malfunction.’’ 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to WAQSR Chapter 3, section 
2(d) (cited as ENV–AQ–1 Wyo. Code R. 
§ 2(d) in the Petition). 



Subsequently, the state of Wyoming 
revised WAQSR Chapter 3, section 2(d) 
and eliminated the SIP inadequacies 
identified in the February 2013 proposal 
document with respect to this provision. 
The EPA has already approved the 
necessary SIP revision for this 
provision.398 Thus, the EPA’s final 
action on the Petition does not need to 
include a finding of substantial 
inadequacy and SIP call for this 
provision. 



In this final action, the EPA is 
denying the Petition with respect to 
WAQSR Chapter 3, section 2(d). Please 
refer to the Response to Comment 
document available in the docket for 
this rulemaking concerning any 



comments specific to the Wyoming SIP 
that the EPA received and considered 
during the development of this 
rulemaking. 



J. Affected States and Local Jurisdictions 
in EPA Region IX 



1. Arizona 



As described in section IX.J.1 of the 
February 2013 proposal, the Petitioner 
objected to two provisions in the 
Arizona Department of Air Quality’s 
(ADEQ) Rule R18–2–310, which provide 
affirmative defenses for excess 
emissions during malfunctions (AAC 
Section R18–2–310(B)) and for excess 
emissions during startup or shutdown 
(AAC Section R18–2–310(C)). 



For reasons explained in the February 
2013 proposal, the EPA proposed to 
deny the Petition with respect to AAC 
Section R18–2–310(B) on the basis that 
it included an affirmative defense 
applicable to malfunction events that 
was consistent with the CAA as 
interpreted by the EPA in the 1999 SSM 
Guidance. 



Also for reasons explained in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to AAC Section R18–2–310(C). 



Subsequently, for reasons explained 
fully in the SNPR, the EPA reversed its 
prior proposed denial of the Petition 
with respect to the affirmative defense 
provision AAC Section R18–2–310(B) 
applicable to malfunctions. Also for 
reasons explained in the SNPR, the EPA 
reproposed granting of the Petition with 
respect to the affirmative defense 
provision in AAC Section R18–2–310(C) 
applicable to startup and shutdown, but 
it proposed to revise the basis for the 
finding of substantial inadequacy and 
the SIP call for this provision. 



Consequently, the EPA proposed to 
find that the provisions in AAC Section 
R18–2–310(B) and AAC Section R18–2– 
310(C) are substantially inadequate to 
meet CAA requirements and thus 
proposed to issue a SIP call with respect 
to these provisions. 



In this final action, the EPA is 
granting the Petition with respect to 
AAC Section R18–2–310(B) and AAC 
Section R18–2–310(C). Accordingly, the 
EPA is finding that the provisions in 
AAC Section R18–2–310(B) and AAC 
Section R18–2–310(C) are substantially 
inadequate to meet CAA requirements 
and the EPA is thus issuing a SIP call 
with respect to these provisions. This 
action is fully consistent with what the 
EPA proposed in February 2013 as 
revised in the SNPR. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
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399 The EPA is in this final action making a 
finding of substantial inadequacy and issuing a SIP 
call for Kern County Rule 111 Equipment 
Breakdown in the California SIP as it applies in 
each the Eastern Kern APCD and the San Joaquin 
Valley Unified APCD. 



specific to the Arizona SIP that the EPA 
received and considered during the 
development of this rulemaking. 



2. Arizona: Maricopa County 
As described in section IX.J.2 of the 



February 2013 proposal, the Petitioner 
objected to two provisions in the 
Maricopa County Air Pollution Control 
Regulations that provide affirmative 
defenses for excess emissions during 
malfunctions (Maricopa County Air 
Pollution Control Regulation 3, Rule 
140, § 401) and for excess emissions 
during startup or shutdown (Maricopa 
County Air Pollution Control Regulation 
3, Rule 140, § 402). These provisions in 
Maricopa County Air Quality 
Department (MCAQD) Rule 140 are 
similar to the affirmative defense 
provisions in ADEQ R18–2–310. 



For reasons explained in the February 
2013 proposal, the EPA proposed to 
deny the Petition with respect to 
Maricopa County Air Pollution Control 
Regulation 3, Rule 140, § 401 on the 
basis that it included an affirmative 
defense applicable to malfunction 
events that was consistent with the CAA 
as interpreted by the EPA in the 1999 
SSM Guidance. Also for reasons 
explained in the February 2013 
proposal, the EPA proposed to grant the 
Petition with respect to Maricopa 
County Air Pollution Control Regulation 
3, Rule 140, § 402. 



Subsequently, for reasons explained 
fully in the SNPR, the EPA reversed its 
prior proposed denial of the Petition 
with respect to the affirmative defense 
provision Maricopa County Air 
Pollution Control Regulation 3, Rule 
140, § 401 applicable to malfunctions. 
Also for reasons explained in the SNPR, 
the EPA reproposed granting of the 
Petition with respect to the affirmative 
defense provision in Maricopa County 
Air Pollution Control Regulation 3, Rule 
140, § 402 applicable to startup and 
shutdown, but it proposed to revise the 
basis for the finding of substantial 
inadequacy and the SIP call for this 
provision. 



Consequently, the EPA proposed to 
find that the provisions in Maricopa 
County Air Pollution Control Regulation 
3, Rule 140, § 401 and Maricopa County 
Air Pollution Control Regulation 3, Rule 
140, § 402 are substantially inadequate 
to meet CAA requirements and thus 
proposed to issue a SIP call with respect 
to these provisions. 



In this final action, the EPA is 
granting the Petition with respect to 
Maricopa County Air Pollution Control 
Regulation 3, Rule 140, § 401 and 
Maricopa County Air Pollution Control 
Regulation 3, Rule 140, § 402. 
Accordingly, the EPA is finding that 



these provisions are substantially 
inadequate to meet CAA requirements 
and the EPA is thus issuing a SIP call 
with respect to these provisions. This 
action is fully consistent with what the 
EPA proposed in February 2013 as 
revised in the SNPR. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Arizona SIP that the EPA 
received and considered during the 
development of this rulemaking. 



3. Arizona: Pima County 
As described in section IX.J.3 of the 



February 2013 proposal, the Petitioner 
objected to a provision in the Pima 
County Department of Environmental 
Quality’s (PCDEQ) Rule 706 that 
pertains to enforcement discretion. 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to deny the Petition with 
respect to PCDEQ Rule 706. 



In this final action, the EPA is 
denying the Petition with respect to 
PCDEQ Rule 706. This action is fully 
consistent with what the EPA proposed 
in February 2013. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Arizona SIP that the EPA 
received and considered during the 
development of this rulemaking. 



4. California: Eastern Kern Air Pollution 
Control District 



The Petitioner did not identify any 
provisions in the SIP for the state of 
California, which is why this state was 
not explicitly addressed in the February 
2013 proposal. 



Subsequently, for reasons explained 
fully in the SNPR, the EPA identified an 
affirmative defense provision in the SIP 
for the state of California applicable in 
the Eastern Kern Air Pollution Control 
District (APCD), and the EPA proposed 
to make a finding of substantial 
inadequacy and to issue a SIP call for 
this provision. The affirmative defense 
is included in Kern County ‘‘Rule 111 
Equipment Breakdown.’’ This SIP 
provision provides an affirmative 
defense available to sources for excess 
emissions that occur during a 
breakdown condition (i.e., malfunction). 



In this final action, the EPA is finding 
that Kern County Rule 111 Equipment 
Breakdown in the California SIP 
applicable in the Eastern Kern APCD 399 



is substantially inadequate to meet CAA 
requirements and the EPA is thus 
issuing a SIP call with respect to this 
provision. This action is fully consistent 
with what the EPA proposed in the 
SNPR. Please refer to the Response to 
Comment document available in the 
docket for this rulemaking concerning 
any comments specific to the California 
SIP that the EPA received and 
considered during the development of 
this rulemaking. 



5. California: Imperial County Air 
Pollution Control District 



The Petitioner did not identify any 
provisions in the SIP for the state of 
California, which is why this state was 
not explicitly addressed in the February 
2013 proposal. 



Subsequently, for reasons explained 
fully in the SNPR, the EPA identified an 
affirmative defense provision in the SIP 
for the state of California applicable in 
the Imperial Valley APCD, and the EPA 
proposed to make a finding of 
substantial inadequacy and to issue a 
SIP call for this provision. The 
affirmative defense is included in 
Imperial County ‘‘Rule 111 Equipment 
Breakdown.’’ This SIP provision 
provides an affirmative defense 
available to sources for excess emissions 
that occur during a breakdown 
condition (i.e., malfunction). 



In this final action, the EPA is finding 
that Imperial County ‘‘Rule 111 
Equipment Breakdown’’ in the 
California SIP applicable in the Imperial 
Valley APCD is substantially inadequate 
to meet CAA requirements and the EPA 
is thus issuing a SIP call with respect to 
this provision. This action is fully 
consistent with what the EPA proposed 
in the SNPR. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the California SIP that the 
EPA received and considered during the 
development of this rulemaking. 



6. California: San Joaquin Valley 
Unified Air Pollution Control District 



The Petitioner did not identify any 
provisions in the SIP for the state of 
California, which is why this state was 
not explicitly addressed in the February 
2013 proposal. 



Subsequently, for reasons explained 
fully in the SNPR, the EPA identified 
affirmative defense provisions in the SIP 
for the state of California applicable in 
the San Joaquin Valley Unified APCD, 
and the EPA proposed to make a finding 
of substantial inadequacy and to issue a 
SIP call for these provisions. The 
affirmative defenses are included in: (i) 
Fresno County ‘‘Rule 110 Equipment 
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400 The EPA is in this final action making a 
finding of substantial inadequacy and issuing a SIP 
call for Kern County Rule 111 Equipment 
Breakdown in the California SIP as it applies in 
each the Eastern Kern APCD and the San Joaquin 
Valley Unified APCD. 



Breakdown’’; (ii) Kern County ‘‘Rule 111 
Equipment Breakdown’’; (iii) Kings 
County ‘‘Rule 111 Equipment 
Breakdown’’; (iv) Madera County ‘‘Rule 
113 Equipment Breakdown’’; (v) 
Stanislaus County ‘‘Rule 110 Equipment 
Breakdown’’; and (vi) Tulare County 
‘‘Rule 111 Equipment Breakdown.’’ 
Each of these SIP provisions provides an 
affirmative defense available to sources 
for excess emissions that occur during a 
breakdown condition (i.e., malfunction). 



In this final action, the EPA is finding 
that the following six provisions in the 
California SIP applicable in the San 
Joaquin Valley Unified APCD are 
substantially inadequate to meet CAA 
requirements and the EPA is thus 
issuing a SIP call with respect to these 
provisions: (i) Fresno County ‘‘Rule 110 
Equipment Breakdown’’; (ii) Kern 
County ‘‘Rule 111 Equipment 
Breakdown’’; (iii) Kings County ‘‘Rule 
111 Equipment Breakdown’’; (iv) 
Madera County ‘‘Rule 113 Equipment 
Breakdown’’; (v) Stanislaus County 
‘‘Rule 110 Equipment Breakdown’’; and 
(vi) Tulare County ‘‘Rule 111 Equipment 
Breakdown.’’ 400 This action is fully 
consistent with what the EPA proposed 
in the SNPR. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the California SIP that the 
EPA received and considered during the 
development of this rulemaking. 



K. Affected States in EPA Region X 



1. Alaska 



As described in section IX.K.1 of the 
February 2013 proposal, the Petitioner 
objected to a provision in the Alaska SIP 
that provides an excuse for 
‘‘unavoidable’’ excess emissions that 
occur during SSM events, including 
startup, shutdown, scheduled 
maintenance and ‘‘upsets’’ (Alaska 
Admin. Code tit. 18 § 50.240). The 
provision provides: ‘‘Excess emissions 
determined to be unavoidable under 
this section will be excused and are not 
subject to penalty. This section does not 
limit the department’s power to enjoin 
the emission or require corrective 
action.’’ The Petitioner also stated that 
the provision is worded as if it were an 
affirmative defense but it uses criteria 
for enforcement discretion. 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 



respect to Alaska Admin. Code tit. 18 
§ 50.240 on the basis that, to the extent 
the provision was intended to be an 
affirmative defense, it was not a 
permissible affirmative defense 
provision consistent with the 
requirements of the CAA as interpreted 
in the EPA’s 1999 SSM Guidance. 



Subsequently, for reasons explained 
in the SNPR, the EPA reproposed 
granting of the Petition with respect to 
Alaska Admin. Code tit. 18 § 50.240, but 
it proposed to revise the basis for the 
finding of substantial inadequacy and 
the SIP call for this provision. 



Consequently, the EPA proposed to 
find that Alaska Admin. Code tit. 18 
§ 50.240 is substantially inadequate to 
meet CAA requirements and thus 
proposed to issue a SIP call with respect 
to this provision. 



In this final action, the EPA is 
granting the Petition with respect to 
Alaska Admin. Code tit. 18 § 50.240. 
Accordingly, the EPA is finding that this 
provision is substantially inadequate to 
meet CAA requirements and the EPA is 
thus issuing a SIP call with respect to 
this provision. This action is fully 
consistent with what the EPA proposed 
in February 2013 as revised in the 
SNPR. Please refer to the Response to 
Comment document available in the 
docket for this rulemaking concerning 
any comments specific to the Alaska SIP 
that the EPA received and considered 
during the development of this 
rulemaking. 



2. Idaho 
As described in section IX.K.2 of the 



February 2013 proposal, the Petitioner 
objected to a provision in the Idaho SIP 
that appears to grant enforcement 
discretion to the state as to whether to 
impose penalties for excess emissions 
during certain SSM events (Idaho 
Admin. Code r. 58.01.01.131). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to deny the Petition with 
respect to Idaho Admin. Code r. 
58.01.01.131. 



In this final action, the EPA is 
denying the Petition with respect to 
Idaho Admin. Code r. 58.01.01.131. This 
action is fully consistent with what the 
EPA proposed in February 2013. Please 
refer to the Response to Comment 
document available in the docket for 
this rulemaking concerning any 
comments specific to the Idaho SIP that 
the EPA received and considered during 
the development of this rulemaking. 



3. Oregon 
As described in section IX.K.3 of the 



February 2013 proposal, the Petitioner 
objected to a provision in the Oregon 



SIP that grants enforcement discretion 
to the state to pursue violations for 
excess emissions during certain SSM 
events (Or. Admin. R. 340–028–1450). 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to deny the Petition with 
respect to Or. Admin. R. 340–028–1450. 



In this final action, the EPA is 
denying the Petition with respect to Or. 
Admin. R. 340–028–1450. This action is 
fully consistent with what the EPA 
proposed in February 2013. Please refer 
to the Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Oregon SIP that the EPA 
received and considered during the 
development of this rulemaking. 



4. Washington 



As described in section IX.K.4 of the 
February 2013 proposal, the Petitioner 
objected to a provision in the 
Washington SIP that provides an excuse 
for ‘‘unavoidable’’ excess emissions that 
occur during certain SSM events, 
including startup, shutdown, scheduled 
maintenance and ‘‘upsets’’ (Wash. 
Admin. Code § 173–400–107). The 
provision provides that ‘‘[e]xcess 
emissions determined to be unavoidable 
under the procedures and criteria under 
this section shall be excused and are not 
subject to penalty.’’ The Petitioner 
argued that this provision excuses 
excess emissions in violation of the 
CAA and the EPA’s SSM Policy, which 
require all such emissions to be treated 
as violations of the applicable SIP 
emission limitations. The Petitioner also 
stated that the provision is worded as if 
it were an affirmative defense but it uses 
criteria for enforcement discretion. 



For reasons explained fully in the 
February 2013 proposal, the EPA 
proposed to grant the Petition with 
respect to Wash. Admin. Code § 173– 
400–107 on the basis that, to the extent 
the provision was intended to be an 
affirmative defense, it was not a 
permissible affirmative defense 
provision consistent with the 
requirements of the CAA as interpreted 
in the EPA’s 1999 SSM Guidance. 



Subsequently, for reasons explained 
in the SNPR, the EPA reproposed 
granting of the Petition with respect to 
Wash. Admin. Code § 173–400–107, but 
it proposed to revise the basis for the 
finding of substantial inadequacy and 
the SIP call for this provision. 



Consequently, the EPA proposed to 
find that Wash. Admin. Code § 173– 
400–107 is substantially inadequate to 
meet CAA requirements and thus 
proposed to issue a SIP call with respect 
to this provision. 
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401 The EPA notes that the SWCAA was formerly 
named, and in some places in the SIP still appears, 
as the ‘‘Southwest Air Pollution Control Authority’’ 
or ‘‘SWAPCA.’’ The EPA anticipates that the name 
will be updated in the SIP in due course as the state 
revises the SIP. 



In this final action, the EPA is 
granting the Petition with respect to 
Wash. Admin. Code § 173–400–107. 
Accordingly, the EPA is finding that this 
provision is substantially inadequate to 
meet CAA requirements and the EPA is 
thus issuing a SIP call with respect to 
this provision. This action is fully 
consistent with what the EPA proposed 
in February 2013 as revised in the 
SNPR. Please refer to the Response to 
Comment document available in the 
docket for this rulemaking concerning 
any comments specific to the 
Washington SIP that the EPA received 
and considered during the development 
of this rulemaking. 



5. Washington: Energy Facility Site 
Evaluation Council 



The Petitioner did not identify any 
provisions in the SIP for the state of 
Washington that specifically apply to 
the Energy Facility Site Evaluation 
Council (EFSEC) area, which is why this 
area was not explicitly addressed in the 
February 2013 proposal. 



Subsequently, for reasons explained 
fully in the SNPR, the EPA identified 
affirmative defense provisions in the SIP 
for the state of Washington that relate to 
the EFSEC, and the EPA proposed to 
make a finding of substantial 
inadequacy and to issue a SIP call for 
these provisions in Wash. Admin. Code 
§ 463–39–005. In the EFSEC portion of 
the SIP, Wash. Admin. Code § 463–39– 
005 adopts by reference Wash. Admin. 
Code § 173–400–107, thereby 
incorporating the affirmative defenses 
applicable to startup, shutdown, 
scheduled maintenance and ‘‘upsets’’ 
that the EPA is also finding 
substantially inadequate in Wash. 
Admin. Code § 173–400–107 (see 
section IX.K.4 of this document). 



In this final action, the EPA is finding 
that Wash. Admin. Code § 463–39–005 
is substantially inadequate to meet CAA 
requirements and the EPA is thus 
issuing a SIP call with respect to this 
provision. This action is fully consistent 
with what the EPA proposed in the 
SNPR. Please refer to the Response to 
Comment document available in the 
docket for this rulemaking concerning 
any comments specific to the 
Washington SIP that the EPA received 
and considered during the development 
of this rulemaking. 



6. Washington: Southwest Clean Air 
Agency 



The Petitioner did not identify any 
provisions in the SIP for the state of 
Washington that specifically apply in 
the portion of the state regulated by the 
Southwest Clean Air Agency 



(SWCAA),401 which is why this area 
was not explicitly addressed in the 
February 2013 proposal. 



Subsequently, for reasons explained 
fully in the SNPR, the EPA identified 
affirmative defense provisions in the SIP 
for the state of Washington that apply in 
the portion of the state regulated by 
SWCAA, and the EPA proposed to make 
a finding of substantial inadequacy and 
to issue a SIP call for these provisions. 
The affirmative defenses are included in 
the SIP in SWAPCA ‘‘400–107 Excess 
Emissions.’’ This SIP section provides 
an affirmative defense available to 
sources for excess emissions that occur 
during startup and shutdown, 
maintenance and ‘‘upsets’’ (i.e., 
malfunctions). It is identical to Wash. 
Admin. Code § 173–400–107 in all 
respects except that SWAPCA 400– 
107(3) contains a more stringent 
requirement for the reporting of excess 
emissions. 



In this final action, the EPA is finding 
that SWAPCA ‘‘400–107 Excess 
Emissions’’ in the Washington SIP 
applicable in the area regulated by 
SWCAA is substantially inadequate to 
meet CAA requirements and the EPA is 
thus issuing a SIP call with respect to 
this provision. This action is fully 
consistent with what the EPA proposed 
in the SNPR. Please refer to the 
Response to Comment document 
available in the docket for this 
rulemaking concerning any comments 
specific to the Washington SIP that the 
EPA received and considered during the 
development of this rulemaking. 



X. Implementation Aspects of EPA’s 
SSM SIP Policy 



A. Recommendations Concerning 
Alternative Emission Limitations for 
Startup and Shutdown 



In response to a SIP call concerning 
an existing automatic or discretionary 
exemption for excess emissions during 
SSM events, the EPA anticipates that a 
state may elect to create an alternative 
emission limitation that applies during 
startup and shutdown events (or during 
any other normal mode of operation 
during which the exemption may have 
applied) as a revised element or 
component of the existing emission 
limitation. The EPA emphasizes that 
states have discretion to revise the 
identified deficient provisions by any 
means they choose, so long as the 
revised provision is consistent with 



CAA requirements for SIP provisions. If 
a state elects to create an alternative 
emission limitation to replace an 
existing exemption, there are several 
issues that the state should consider. 



First, as explained in sections VII.B 
and XI of this document, the EPA has 
longstanding guidance that provides 
recommendations to states concerning 
the development of alternative emission 
limitations applicable during startup 
and shutdown to replace exemptions in 
existing SIP provisions. The EPA first 
provided this guidance in the 1999 SSM 
Guidance but has reiterated and 
clarified its guidance in this action. The 
EPA recommends that states consider 
the seven clarified criteria described in 
sections VII.B and XI of this document 
when developing new alternative 
emission limitations to replace 
automatic or discretionary exemptions, 
in order to assure that the revised 
provisions submitted to the EPA for 
approval meet basic CAA requirements 
for SIP emission limitations. 



Second, the EPA reiterates that SIP 
emission limitations that are expressed 
as numerical limitations do not 
necessarily have to require the same 
numerical level of emissions during all 
modes of normal source operation. 
Under appropriate circumstances 
consistent with the criteria that the EPA 
recommends for alternative emission 
limitations, it may be appropriate to 
have a numerical emission limitation 
that has a higher numerical level 
applicable during specific modes of 
source operation, such as during startup 
and shutdown. For example, if a rate- 
based NOX emission limitation in the 
SIP applies to a specific source category, 
then it may be appropriate for that 
emission limitation to have a higher 
numerical standard applicable during 
defined periods of startup or shutdown. 
Such an approach can be consistent 
with SIP requirements, so long as that 
higher numerical level for startup or 
shutdown is properly established and is 
legally and practically enforceable, and 
so long as other overarching CAA 
requirements are also met. However, 
alternative emission limitations 
applicable during startup and shutdown 
cannot be inappropriately high or an 
effectively unlimited or uncontrolled 
level of emissions, as those would 
constitute impermissible de facto 
exemptions for emissions during certain 
modes of operation. 



Third, the EPA reiterates that SIP 
emission limitations do not necessarily 
have to be expressed in terms of a 
numerical level of emissions. There are 
many sources for which a numerically 
expressed emission limitation will be 
the most appropriate and will result in 
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402 The EPA notes that in the CAA there is a 
presumption in favor of numerical emission 
limitations for purposes of section 112 and section 
169, but section 110(a) does not include such an 
explicit presumption. However, there may be 
sources for which a numerically expressed emission 
limitation is the one that is most legally and 
practically enforceable, even during startup and 
shutdown, and for which a numerically expressed 
emission limitation is thus most appropriate. 



403 The EPA notes that the ‘‘general duty’’ 
imposed under CAA section 112(r) is a separate 
standard, in addition to the otherwise applicable 
emission limitations and is not in lieu of those 
requirements. 



404 See ‘‘Approval and Promulgation of 
Implementation Plans; Kentucky; Approval of 
Revisions to the Jefferson County Portion of the 
Kentucky SIP; Emissions During Startups, 
Shutdowns, and Malfunctions,’’ proposed at 78 FR 
29683 (May 21, 2013), finalized at 79 FR 33101 
(June 10, 2014). 



the most legally and practically 
enforceable SIP requirements.402 
However, the EPA recognizes that for 
some source categories, under some 
circumstances, it may be appropriate for 
the SIP emission limitation to include a 
specific technological control 
requirement or specific work practice 
requirement that applies during 
specified modes of source operation 
such as startup and shutdown. For 
example, if the otherwise applicable 
numerical SO2 emission limitation in 
the SIP is not achievable, and the 
otherwise required SO2 control measure 
is not effective during startup and 
shutdown and/or measurement of 
emissions during startup and shutdown 
is not reasonably feasible, then it may be 
appropriate for that emission limitation 
to impose a different control measure, 
such as use of low sulfur coal, 
applicable during defined periods of 
startup and shutdown in lieu of a 
numerically expressed emission 
limitation. Such an approach can be 
consistent with SIP requirements, so 
long as that alternative control measure 
applicable during startup and shutdown 
is properly established and is legally 
and practically enforceable as a 
component of the emission limitation, 
and so long as other overarching CAA 
requirements are also met. 



Fourth, the EPA notes that revisions 
to replace existing automatic or 
discretionary exemptions for SSM 
events with alternative emission 
limitations applicable during startup 
and shutdown also need to meet the 
applicable overarching CAA 
requirements with respect to the SIP 
emission limitation at issue. For 
example, if the emission limitation is in 
the SIP to meet the requirement that the 
source category be subject to RACT level 
controls for NOX for purposes of the 
ozone NAAQS, then the state should 
assure that the higher numerical level or 
other control measure that will apply to 
NOX emissions during startup and 
shutdown does constitute a RACT level 
of control for such sources for such 
pollutant during such modes of 
operation. 



Finally, the EPA notes that states 
should not replace automatic or 
discretionary exemptions for excess 
emissions during SSM events with 
alternative emission limitations that are 



a generic requirement such as a ‘‘general 
duty to minimize emissions’’ provision 
or an ‘‘exercise good engineering 
judgment’’ provision.403 While such 
provisions may serve an overarching 
purpose of encouraging sources to 
design, maintain and operate their 
sources correctly, such generic clauses 
are not a valid substitute for more 
specific emission limitations that apply 
during normal modes of operation such 
as startup and shutdown. 



B. Recommendations for Compliance 
With Section 110(l) and Section 193 for 
SIP Revisions 



In response to a SIP call for any type 
of deficient provision, the EPA 
anticipates that each state will 
determine the best way to revise its SIP 
provisions to bring them into 
compliance with CAA requirements. In 
this action the EPA is only identifying 
the provisions that need to be revised 
because they violate fundamental 
requirements of the CAA and providing 
guidance to states in the SSM Policy 
concerning the types of provisions that 
are and are not permissible with respect 
to the treatment of excess emissions 
during SSM events. The EPA recognizes 
that one important consideration for air 
agencies as they evaluate how best to 
revise their SIP provisions in response 
to this SIP call is the nature of the 
analysis that will be necessary for the 
resulting SIP revisions under section 
110(l) and section 193. The EPA is 
therefore providing in this document 
general guidance on this important issue 
in order to assist states with SIP 
revisions in response to the SIP call. 



Section 110(k)(3) directs the EPA to 
approve SIP submissions that comply 
with applicable CAA requirements and 
to disapprove those that do not. Under 
section 110(l), the EPA is prohibited 
from approving any SIP revision that 
would interfere with any applicable 
requirement concerning attainment and 
reasonable further progress or any other 
requirements of the CAA. To illustrate 
different ways in which section 110(l) 
and section 193 may apply in the 
evaluation of future SIP submissions in 
response to the SIP call, the EPA 
anticipates that there are several 
common scenarios that states may wish 
to consider when revising their SIPs: 



Example 1: A state elects to revise an 
existing SIP provision by removing an 
existing automatic exemption provision, 
director’s discretion provision, 
enforcement discretion provision or 



affirmative defense provision, without 
altering any other aspects of the SIP 
provision at issue (e.g., elects to retain 
the emission limitation for the source 
category but eliminate the exemption for 
emissions during SSM events). 
Although the EPA must review each SIP 
submission for compliance with section 
110(l) and section 193 on the facts and 
circumstances of the revision, the 
Agency believes in general that this type 
of SIP revision should not entail a 
complicated analysis to meet these 
statutory requirements. Presumably, 
removal of the impermissible 
components of preexisting SIP 
provisions would not constitute 
backsliding, would in fact strengthen 
the SIP and would be consistent with 
the overarching requirement that the SIP 
revision be consistent with the 
requirements of the CAA. Accordingly, 
the EPA believes that this type of SIP 
revision should not entail a complicated 
analysis for purposes of section 110(l). 
If the SIP revision is also governed by 
section 193, then elimination of the 
deficiency will likewise presumably 
result in equal or greater emission 
reductions and thus comply with 
section 193 without the need for a more 
complicated analysis. The EPA has 
recently evaluated a SIP revision to 
remove specific SSM deficiencies in this 
manner.404 



Example 2: A state elects to revise its 
SIP provision by replacing an automatic 
exemption for excess emissions during 
startup and shutdown events with an 
appropriate alternative emission 
limitation (e.g., a different numerical 
limitation or different other control 
requirement) that is explicitly 
applicable during startup and shutdown 
as a component of the revised emission 
limitation. Although the EPA must 
review each SIP revision for compliance 
with section 110(l) and section 193 on 
the facts and circumstances of the 
revision, the Agency believes in general 
that this type of SIP revision should not 
entail a complicated analysis to meet 
these statutory requirements. 
Presumably, the replacement of an 
automatic exemption applicable to 
startup and shutdown with an 
appropriate alternative emission 
limitation would not constitute 
backsliding, would strengthen the SIP 
and would be consistent with the 
overarching requirement that the SIP 
revision be consistent with the 
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405 These recommendations are discussed in 
detail in section VII.B.2 of this document. 



requirements of the CAA. The state 
should develop that alternative 
emission limitation in accordance with 
the EPA’s guidance recommendations 
for such provisions to assure that it 
would meet CAA requirements.405 In 
addition, that alternative emission 
limitation would both need to meet the 
overarching CAA applicable 
requirements that the emission 
limitation is designed and intended to 
meet (e.g., RACT-level controls for the 
source category in an attainment area for 
a NAAQS) and need to be legally and 
practically enforceable (e.g., have 
adequate recordkeeping, reporting, 
monitoring or other features requisite 
for enforcement). If a state has 
developed the alternative emission 
limitation consistent with these criteria, 
then the EPA anticipates that the 
revision of the emission limitation to 
replace the exemption with an 
alternative emission limitation 
applicable to startup and shutdown 
would not be backsliding, would be a 
strengthening of the SIP and would be 
consistent with the requirement of 
section 110(l) that a SIP revision be 
consistent with the requirements of the 
CAA. Similarly, if section 193 applies to 
the emission limitation that the state is 
revising, then the replacement of an 
exemption applicable to emissions 
during startup and shutdown with an 
appropriately developed alternative 
emission limitation that explicitly 
applies during startup and shutdown 
would presumably result in equal or 
greater emission reductions and thus 
should meet the requirements of section 
193 without the need for a more 
complicated analysis. 



Example 3: A state elects to revise an 
existing SIP provision not merely by 
removal of an existing automatic 
exemption provision, director’s 
discretion provision, enforcement 
discretion provision or affirmative 
defense provision, but by the removal of 
the deficiency combined with a total 
revision of the emission limitation. The 
EPA anticipates that there may be 
emission limitations for which a state 
may elect to do such a wholesale 
revision of the SIP provision as part of 
eliminating an impermissible 
component of the existing provision 
(e.g., removal of an automatic 
exemption applicable to emissions 
during SSM events through a complete 
revision of the emission limitation to 
create a different emission limitation 
that applies at all times, including 
during SSM events). In developing a 
completely revised SIP provision, the 



state should assure that the replacement 
provision meets the applicable 
overarching CAA requirements that the 
provision is designed and intended to 
meet, is legally and practically 
enforceable and is not less stringent 
than the prior SIP provision. The EPA 
believes in general that this type of SIP 
revision may require a more in-depth 
analysis to meet these statutory 
requirements of section 110(l) and 
section 193. To the extent that there is 
any concern that the revised SIP 
provision is less stringent than the 
provision it replaces, then there will 
need to be a careful evaluation as to 
whether the revised provision would 
interfere with any applicable 
requirement concerning attainment and 
reasonable further progress and with 
any other applicable requirement of the 
CAA. Presumably, however, so long as 
the state has properly developed the 
revised emission limitation to assure 
that it meets the overarching CAA 
requirements and to assure that it will 
not result in a less stringent emission 
limitation, then the complete revision of 
the emission limitation would not 
constitute backsliding, would be a 
strengthening of the SIP and thereby 
would comply with section 110(l). If the 
SIP revision is also governed by section 
193, then there will also need to be an 
analysis to assure that the revision will 
result in equal or greater emission 
reductions and thus comply with 
section 193. To the extent that there is 
concern that the revision would result 
in a less stringent emission limitation 
than the preexisting emission limitation, 
then a more complex analysis would 
likely be required. 



The EPA emphasizes that each SIP 
revision must be evaluated for 
compliance with section 110(l) and 
section 193 on the facts and 
circumstances of the specific revision, 
but these examples are intended to 
provide general guidance on the 
considerations and the nature of the 
analysis that may be appropriate for 
different types of SIP revisions. States 
should contact their respective EPA 
Regional Offices (see the 
SUPPLEMENTARY INFORMATION section of 
this document) for further 
recommendations and assistance 
concerning the analysis appropriate for 
specific SIP revisions in response to this 
SIP call. 



XI. Statement of the EPA’s SSM SIP 
Policy as of 2015 



The EPA’s longstanding interpretation 
of the CAA is that SIP provisions cannot 
include exemptions from emission 
limitations for emissions during SSM 
events. In order to be permissible in a 



SIP, an emission limitation must be 
applicable to the source continuously, 
i.e., cannot include periods during 
which emissions from the source are 
legally or functionally exempt from 
regulation. Regardless of its form, a fully 
approvable SIP emission limitation 
must also meet all substantive 
requirements of the CAA applicable to 
such a SIP provision, e.g., the statutory 
requirement of section 172(c)(1) for 
imposition of RACM and RACT on 
sources located in designated 
nonattainment areas. 



This section of the document provides 
more specific guidance on the 
appropriate treatment of emissions 
during SSM events in SIP provisions, 
replacing the EPA’s prior guidance 
issued in memoranda of 1982, 1983, 
1999 and 2001. The more extended 
explanations and interpretations 
provided in other sections of this 
document are also applicable, should a 
situation arise that is not sufficiently 
covered by this section’s more concise 
policy statement. This SSM Policy as of 
2015 is a policy statement and thus 
constitutes guidance. As guidance, this 
SSM Policy as of 2015 does not bind 
states, the EPA or other parties, but it 
does reflect the EPA’s interpretation of 
the statutory requirements of the CAA. 
The EPA’s evaluation of any SIP 
provision, whether prospectively in the 
case of a new provision in a SIP 
submission or retrospectively in the 
case of a previously approved SIP 
submission, must be conducted through 
a notice-and-comment rulemaking in 
which the EPA will determine whether 
a given SIP provision is consistent with 
the requirements of the CAA and 
applicable regulations. 



A. Definitions 
The term alternative emission 



limitation means, in this document, an 
emission limitation in a SIP that applies 
to a source during some but not all 
periods of normal operation (e.g., 
applies only during a specifically 
defined mode of operation such as 
startup or shutdown). An alternative 
emission limitation is a component of a 
continuously applicable SIP emission 
limitation, and it may take the form of 
a control measure such as a design, 
equipment, work practice or operational 
standard (whether or not numerical). 
This definition of the term is 
independent of the statutory use of the 
term ‘‘alternative means of emission 
limitation’’ in sections 111(h)(3) and 
112(h)(3), which pertain to the 
conditions under which the EPA may 
pursuant to sections 111 and 112 
promulgate emission limitations, or 
components of emission limitations, 
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406 The EPA notes that problematic ‘‘director’s 
discretion’’ provisions are not limited only to those 
that purport to authorize alternative emission 
limitations from those required in a SIP. Other 
problematic director’s discretion provisions include 
those that purport to provide for discretionary 
changes to other substantive requirements of the 
SIP, such as applicability, operating requirements, 
recordkeeping requirements, monitoring 
requirements, test methods or alternative 
compliance methods. 



that are not necessarily in numeric 
format. 



The term automatic exemption means 
a generally applicable provision in a SIP 
that would provide that if certain 
conditions existed during a period of 
excess emissions, then those 
exceedances would not be considered 
violations of the applicable emission 
limitations. 



The term director’s discretion 
provision means, in general, a regulatory 
provision that authorizes a state 
regulatory official unilaterally to grant 
exemptions or variances from otherwise 
applicable emission limitations or 
control measures, or to excuse 
noncompliance with otherwise 
applicable emission limitations or 
control measures, which would be 
binding on the EPA and the public. 



The term emission limitation means, 
in the context of a SIP, a legally binding 
restriction on emissions from a source 
or source category, such as a numerical 
emission limitation, a numerical 
emission limitation with higher or lower 
levels applicable during specific modes 
of source operation, a specific 
technological control measure 
requirement, a work practice standard, 
or a combination of these things as 
components of a comprehensive and 
continuous emission limitation in a SIP 
provision. In this respect, the term 
emission limitation is defined as in 
section 302(k) of the CAA. By 
definition, an emission limitation can 
take various forms or a combination of 
forms, but in order to be permissible in 
a SIP it must be applicable to the source 
continuously, i.e., cannot include 
periods during which emissions from 
the source are legally or functionally 
exempt from regulation. Regardless of 
its form, a fully approvable SIP emission 
limitation must also meet all substantive 
requirements of the CAA applicable to 
such a SIP provision, e.g., the statutory 
requirement of section 172(c)(1) for 
imposition of reasonably available 
control measures and reasonably 
available control technology (RACM and 
RACT) on sources located in designated 
nonattainment areas. 



The term excess emissions means the 
emissions of air pollutants from a source 
that exceed any applicable SIP emission 
limitation. In particular, this term 
includes those emissions above the 
otherwise applicable SIP emission 
limitation that occur during startup, 
shutdown, malfunction or other modes 
of source operation, i.e., emissions that 
would be considered violations of the 
applicable emission limitation but for 
an impermissible automatic or 
discretionary exemption from such 
emission limitation. 



The term malfunction means a 
sudden and unavoidable breakdown of 
process or control equipment. 



The term shutdown means, generally, 
the cessation of operation of a source for 
any reason. In this document, the EPA 
uses this term in the generic sense. In 
individual SIP provisions it may be 
appropriate to include a specifically 
tailored definition of this term to 
address a particular source category for 
a particular purpose. 



The term SSM refers to startup, 
shutdown or malfunction at a source. It 
does not include periods of 
maintenance at such a source. An SSM 
event is a period of startup, shutdown 
or malfunction during which there are 
exceedances of the applicable emission 
limitations and thus excess emissions. 



The term startup means, generally, 
the setting in operation of a source for 
any reason. In this document, the EPA 
uses this term in the generic sense. In 
an individual SIP provision it may be 
appropriate to include a specifically 
tailored definition of this term to 
address a particular source category for 
a particular purpose. 



B. Emission Limitations in SIPs Must 
Apply Continuously During All Modes 
of Operation, Without Automatic or 
Discretionary Exemptions or Overly 
Broad Enforcement Discretion 
Provisions That Would Bar Enforcement 
by the EPA or by Other Parties in 
Federal Court Through a Citizen Suit 



In accordance with CAA section 
302(k), SIPs must contain emission 
limitations that ‘‘limit the quantity, rate, 
or concentration of emissions of air 
pollutants on a continuous basis.’’ All of 
the specific requirements of a SIP 
emission limitation must be discernible 
in the SIP, for clarity preferably within 
a single section or provision; must meet 
the applicable substantive and 
stringency requirements of the CAA; 
and must be legally and practically 
enforceable. 



To the extent that a SIP provision 
allows any period of time when a source 
is not subject to any requirement that 
limits emissions, the requirements 
limiting the source’s emissions by 
definition cannot do so ‘‘on a 
continuous basis.’’ Such a source would 
not be subject to an ‘‘emission 
limitation,’’ as required by the 
definition of that term under section 
302(k). However, the CAA allows SIP 
provisions that include numerical 
limitations, specific technological 
control requirements and/or work 
practice requirements that limit 
emissions during startup and shutdown 
as components of a continuously 
applicable emission limitation, as 



discussed in section XI.C of this 
document. 



Accordingly, automatic or 
discretionary exemption provisions 
applicable during SSM events are 
impermissible in SIPs. This 
impermissibility applies even for 
‘‘brief’’ exemptions from limits on 
emissions, because such exemptions 
nevertheless render the limitation 
noncontinuous. Furthermore, the fact 
that a SIP provision includes 
prerequisites to qualifying for an SSM 
exemption does not mean those 
prerequisites are themselves an 
‘‘alternative emission limitation’’ 
applicable during SSM events. 



Automatic exemptions. A typical SIP 
provision that includes an 
impermissible automatic exemption 
would provide that a source has to meet 
a specific emission limitation during all 
modes of operation except startup, 
shutdown and malfunction; by 
definition any excess emissions during 
such events would not be violations and 
thus there could be no enforcement 
based on those excess emissions. With 
respect to automatic exemptions from 
emission limitations in SIPs, the EPA’s 
longstanding interpretation of the CAA 
is that such exemptions are 
impermissible because they are 
inconsistent with the fundamental 
requirements of the CAA. Automatic 
exemptions from otherwise applicable 
emission limitations render those 
emission limitations less than 
continuous as required by CAA sections 
302(k), 110(a)(2)(A) and 110(a)(2)(C), 
thereby inconsistent with a fundamental 
requirement of the CAA and thus 
substantially inadequate as 
contemplated in CAA section 110(k)(5). 



Discretionary exemptions. A typical 
SIP provision that includes an 
impermissible ‘‘director’s discretion’’ 
component would purport to authorize 
air agency personnel to modify existing 
SIP requirements under certain 
conditions, e.g., to grant a variance from 
an otherwise applicable emission 
limitation if the source could not meet 
the requirement in certain 
circumstances.406 Director’s discretion 
provisions operate to allow air agency 
personnel to make unilateral decisions 
on an ad hoc basis, up to and including 
the granting of complete exemptions for 
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407 Under CAA section 116, states have the 
explicit general authority to regulate more 
stringently than the EPA. Indeed, under section 116 
states can regulate sources subject to EPA 
regulations promulgated under section 111 or 
section 112 so long as they do not regulate them 
less stringently. According, the EPA believes that 
states may elect to adopt EPA regulations under 
section 111 or section 112 as SIP provisions and 
expressly eliminate the exemptions for emissions 
during SSM events. 



emissions during SSM events, thereby 
negating any possibility of enforcement 
for what would be violations of the 
otherwise applicable emission 
limitation. With respect to such 
director’s discretion provisions in SIPs, 
the EPA interprets the CAA to prohibit 
these if they provide unbounded 
discretion to allow what would amount 
to a case-specific revision of the SIP 
without meeting the statutory 
requirements of the CAA for SIP 
revisions. In particular, the EPA 
interprets the CAA to preclude SIP 
provisions that provide director’s 
discretion authority to create 
discretionary exemptions for violations 
when the CAA would not allow such 
exemptions in the first instance. 



If an air agency elects to have SIP 
provisions that contain a director’s 
discretion feature, then to be consistent 
with CAA requirements the provisions 
must be structured so that any resulting 
variances or other deviations from the 
emission limitation or other SIP 
requirements have no federal law 
validity, unless and until the EPA 
specifically approves that exercise of the 
director’s discretion as a SIP revision. 
Barring such a later ratification by the 
EPA through a SIP revision, the exercise 
of director’s discretion is only valid for 
state (or tribal) law purposes and would 
have no bearing in the event of an action 
to enforce the provision of the SIP as it 
was originally approved by the EPA. 



Adoption of the EPA’s NSPS or 
NESHAP that have not yet been revised. 
The EPA has recently begun revising 
and will continue to revise NSPS and 
NESHAP as needed, to make the EPA’s 
regulations consistent with CAA 
requirements by removing exemptions 
and affirmative defense provisions 
applicable to SSM events, and generally 
on the same legal basis as for this action. 
A state should not submit an NSPS or 
NESHAP for inclusion into its SIP as an 
emission limitation (whether through 
incorporation by reference or otherwise) 
unless either: (i) That NSPS or NESHAP 
does not include an exemption or 
affirmative defense for SSM events; or 
(ii) the state takes action as part of the 
SIP submission to render such 
exemption or affirmative defense 
inapplicable to the SIP emission 
limitation. Because SIP provisions must 
apply continuously, including during 
SSM events, the EPA can no longer 
approve SIP submissions that include 
any emission limitations with such 
exemptions, even if those emission 
limitations are NSPS or NESHAP 
regulations that the EPA has not yet 
revised to make consistent with CAA 
requirements. Alternatively, states may 
elect to adopt an existing NSPS or 



NESHAP as a SIP provision, so long as 
the SIP provision excludes the 
exemption or affirmative defense 
applicable to SSM events.407 States may 
also wish to replace the SSM exemption 
in NSPS or NESHAP regulations with 
appropriately developed alternative 
emission limitations that apply during 
startup and shutdown in lieu of the 
SSM exemption. Otherwise, the EPA’s 
approval of the deficient SSM 
exemption provisions into the SIP 
would contravene CAA requirements for 
SIP provisions and would potentially 
result in misinterpretation or 
misapplication of the standards by 
regulators, regulated entities, courts and 
members of the public. The EPA 
emphasizes that the inclusion of an 
NSPS or NESHAP as an emission 
limitation in a state’s SIP is different 
and distinct from reliance on such 
standards indirectly, such as reliance on 
the NSPS or NESHAP as a source of 
emission reductions that may be taken 
into account for SIP planning purposes 
in emissions inventories or attainment 
demonstrations. For those uses, states 
may continue to rely on the EPA’s NSPS 
and NESHAP regulations, even those 
that have not yet been revised to remove 
inappropriate exemptions, in 
accordance with the requirements 
applicable to those SIP planning 
functions. 



Other modes of normal operation. 
SIPs also may not create automatic or 
discretionary exemptions from 
otherwise applicable emission 
limitations during periods such as 
‘‘maintenance,’’ ‘‘load change,’’ ‘‘soot- 
blowing,’’ ‘‘on-line operating changes’’ 
or other similar normal modes of 
operation. Like startup and shutdown, 
the EPA considers all of these to be 
modes of normal operation at a source, 
for which the source can be designed, 
operated and maintained in order to 
meet an applicable emission limitations 
and during which the source should be 
expected to control and minimize 
emissions. Excess emissions that occur 
during planned and predicted periods 
should be treated as violations of 
applicable emission limitations. 
Accordingly, exemptions for emissions 
during these periods of normal source 
operation are not consistent with CAA 
requirements. 



It may be appropriate for an air 
agency to establish an alternative 
numerical limitation or other form of 
control measure that applies during 
these modes of source operation, as for 
startup and shutdown events, but any 
such alternative emission limitation 
should be developed using the same 
criteria that the EPA recommends for 
alternative emission limitations 
applicable during startup and 
shutdown. Similarly, any SIP provision 
that includes an emission limitation for 
sources that includes alternative 
emission limitations applicable to 
modes of operation such as 
‘‘maintenance,’’ ‘‘load change,’’ ‘‘soot- 
blowing’’ or ‘‘on-line operating 
changes’’ must also meet the applicable 
level of stringency for that type of 
emission limitation and be practically 
and legally enforceable. 



C. Emission Limitations in SIPs May 
Contain Components Applicable to 
Different Modes of Operation That Take 
Different Forms, and Numerical 
Emission Limitations May Have 
Differing Levels and Forms for Different 
Modes of Operation 



There are approaches other than 
exemptions that would be consistent 
with CAA requirements for SIP 
provisions that states can use to address 
excess emissions during certain events. 
While automatic exemptions and 
director’s discretion exemptions from 
otherwise applicable emission 
limitations for SSM events are not 
consistent with the CAA, SIPs may 
include criteria and procedures for the 
use of enforcement discretion by air 
agency personnel, as described in 
section XI.E of this document. Similarly, 
SIPs may, rather than exempt excess 
emissions, include emission limitations 
that subject those emissions to 
alternative numerical limitations or 
other control requirements during 
startup and shutdown events or other 
normal modes of operation, so long as 
those components of the emission 
limitations meet applicable CAA 
requirements and are legally and 
practically enforceable. 



The EPA does not interpret section 
110(a)(2) or section 302(k) to require 
that an emission limitation in a SIP 
provision be composed of a single, 
uniformly applicable numerical 
emission limitation. The text of section 
110(a)(2) and section 302(k) does not 
require states to impose emission 
limitations that include a static, 
inflexible standard. The critical aspect 
for purposes of section 302(k) is that the 
SIP provision impose limits on 
emissions on a continuous basis, 
regardless of whether the emission 
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408 The EPA notes that CAA section 123 explicitly 
prohibits certain intermittent or supplemental 
controls on sources. In a situation where an 
emission limitation is continuous, by virtue of the 
fact that it has components applicable during all 
modes of source operation, the EPA would not 
interpret the components that applied only during 
certain modes of operation, e.g., startup and 
shutdown, to be prohibited intermittent or 
supplemental controls. 



409 Every source is designed, maintained and 
operated with the expectation that the source will 
at least occasionally start up and shut down, and 
thus these modes of operation are ‘‘normal’’ in the 
sense that they are to be expected. The EPA uses 
this term in the ordinary sense of the word to 
distinguish between such predictable modes of 
source operation and genuine ‘‘malfunctions,’’ 
which are by definition supposed to be 
unpredictable and unforeseen events that could not 
have been precluded by proper source design, 
maintenance and operation. 



limitation as a whole is expressed 
numerically or as a combination of 
numerical limitations, specific control 
technology requirements and/or work 
practice requirements applicable during 
specific modes of operation, and 
regardless of whether the emission 
limitation is static or variable. Thus, 
emission limitations in SIP provisions 
do not have to be composed solely of 
numerical emission limitations 
applicable at all times. For example, so 
long as the SIP provision meets other 
applicable requirements, it may impose 
different numerical limitations for 
startup and shutdown. Also, for 
example, SIPs can contain numerical 
emission limitations applicable only to 
some periods and other forms of 
controls applicable only to some 
periods, with certain periods perhaps 
subject to both types of limitation. Thus, 
SIP emission limitations: (i) Do not need 
to be numerical in format; (ii) do not 
have to apply the same limitation (e.g., 
numerical level) at all times; and (iii) 
may be composed of a combination of 
numerical limitations, specific 
technological control requirements and/ 
or work practice requirements, with 
each component of the emission 
limitation applicable during a defined 
mode of source operation. In practice, it 
may be that numerical emission 
limitations are the most appropriate 
from a regulatory perspective (e.g., to be 
legally and practically enforceable) and 
thus the emission limitation would need 
to be established in this form to meet 
CAA requirements. It is important to 
emphasize, however, that regardless of 
how the state structures or expresses a 
SIP emission limitation—whether solely 
as one numerical limitation, as a 
combination of different numerical 
limitations or as a combination of 
numerical limitations, specific 
technological control requirements and/ 
or work practice requirements that 
apply during certain modes of operation 
such as startup and shutdown—the 
emission limitation as a whole must be 
continuous, must meet applicable CAA 
stringency requirements and must be 
legally and practically enforceable.408 



Startup and shutdown are part of the 
normal operation of a source and should 
be accounted for in the design and 



operation of the source.409 It should be 
possible to determine an appropriate 
form and degree of emission control 
during startup and shutdown and to 
achieve that control on a regular basis. 
Thus, sources should be required to 
meet defined SIP emission limitations 
during startup and shutdown. However, 
the EPA interprets the CAA to permit 
SIP emission limitations that include 
alternative emission limitations 
specifically applicable during startup 
and shutdown. Regarding startup and 
shutdown periods, the EPA considers 
the following to be the correct approach 
to creating an emission limitation: (i) 
The emission limitation contains no 
exemption for emissions during SSM 
events; (ii) the component of any 
alternative emission limitation that 
applies during startup and shutdown is 
clearly stated and obviously is an 
emission limitation that applies to the 
source; (iii) the component of any 
alternative emission limitation that 
applies during startup and shutdown 
meets the applicable stringency level for 
this type of emission limitation; and (iv) 
the emission limitation contains 
requirements to make it legally and 
practically enforceable. Section XI.D of 
this document contains more specific 
recommendations to states for 
developing alternative emission 
limitations. 



In contrast to startup and shutdown, 
a malfunction is unpredictable as to the 
timing of the start of the malfunction 
event, its duration and its exact nature. 
The effect of a malfunction on emissions 
is therefore unpredictable and variable, 
making the development of an 
alternative emission limitation for 
malfunctions problematic. There may be 
rare instances in which certain types of 
malfunctions at certain types of sources 
are foreseeable and foreseen and thus 
are an expected mode of source 
operation. In such circumstances, the 
EPA believes that sources should be 
expected to meet the otherwise 
applicable emission limitation in order 
to encourage sources to be properly 
designed, maintained and operated in 
order to prevent or minimize any such 
malfunctions. To the extent that a given 
type of malfunction is so foreseeable 
and foreseen that a state considers it a 



normal mode of operation that is 
appropriate for a specifically designed 
alternative emission limitation, then 
such alternative should be developed in 
accordance with the recommended 
criteria for alternative emission 
limitations. The EPA does not believe 
that generic general-duty provisions, 
such as a general duty to minimize 
emissions, is sufficient as an alternative 
emission limitation for any type of event 
including malfunctions. 



States developing SIP revisions to 
remove impermissible exemption 
provisions from emissions limitations 
may choose to consider reassessing 
particular emission limitations, for 
example to determine whether limits 
originally applicable only during non- 
SSM periods can be revised such that 
well-managed emissions during planned 
operations such as startup and 
shutdown would not exceed the revised 
emission limitation, while still 
protecting air quality and meeting other 
applicable CAA requirements. Such a 
revision of an emission limitation will 
need to be submitted as a SIP revision 
for EPA approval if the existing 
limitation to be changed is already 
included in the SIP or if the existing SIP 
relies on the particular existing 
emission limitation to meet a CAA 
requirement. 



Some SIPs contain other generic 
regulatory requirements frequently 
referred to as ‘‘general duty’’ type 
requirements, such as a general duty to 
minimize emissions at all times, a 
general duty to use good engineering 
judgment at all times or a general duty 
not to cause a violation of the NAAQS 
at any time. To the extent that such 
other general-duty requirement is 
properly established and legally and 
practically enforceable, the EPA would 
agree that it may be an appropriate 
separate requirement to impose upon 
sources in addition to the (continuous) 
emission limitation. The EPA itself 
imposes separate general duties of this 
type in appropriate circumstances. The 
existence of these generic provisions 
does not, however, legitimize 
exemptions for emissions during SSM 
events in a SIP provision that imposes 
an emission limitation. 



General-duty requirements that are 
not clearly part of or explicitly cross- 
referenced in a SIP emission limitation 
cannot be viewed as a component of a 
continuous emission limitation. Even if 
clearly part of or explicitly cross- 
referenced in the SIP emission 
limitation, however, a given general- 
duty requirement may not be consistent 
with the applicable stringency 
requirements for SIP provisions that 
should apply during startup and 
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410 For example, the EPA has concerns the some 
general-duty provisions, if at any point relied upon 
as the sole requirement purportedly limiting 
emissions, could undermine the ability to ensure 
compliance with SIP emission limitations relied on 
to achieve the NAAQS and other relevant CAA 
requirements at all times. See section 110(a)(2)(A), 
(C); US Magnesium, LLC v. EPA, 690 F.3d 1157, 
1161–62 (10th Cir. 2012). 



411 The EPA notes that only the state and the 
Agency have authority to seek criminal penalties for 
knowing and intentional violation of CAA 
requirements. The EPA has this explicit authority 
under CAA section 113(c). 



shutdown. In general, the EPA believes 
that a legally and practically enforceable 
alternative emission limitation 
applicable during startup and shutdown 
should be expressed as a numerical 
limitation, a specific technological 
control requirement or a specific work 
practice applicable to affected sources 
during specifically defined periods or 
modes of operation. Accordingly, while 
states are free to include general-duty 
provisions in their SIPs as separate 
additional requirements, for example, to 
ensure that owners and operators act 
consistent with reasonable standards of 
care, the EPA does not recommend 
using these background standards to 
bridge unlawful interruptions in an 
emission limitation.410 



D. Recommendations for Development 
of Alternative Emission Limitations 
Applicable During Startup and 
Shutdown 



A state can develop special, 
alternative emission limitations that 
apply during startup or shutdown if the 
source cannot meet the otherwise 
applicable emission limitation in the 
SIP. SIP provisions may include 
alternative emission limitations for 
startup and shutdown as part of a 
continuously applicable emission 
limitation when properly developed and 
otherwise consistent with CAA 
requirements. However, if a non- 
numerical requirement does not itself 
(or in combination with other 
components of the emission limitation) 
limit the quantity, rate or concentration 
of air pollutants on a continuous basis, 
then the non-numerical standard (or 
overarching requirement) does not meet 
the statutory definition of an emission 
limitation under section 302(k). 



In cases in which measurement of 
emissions during startup and/or 
shutdown is not reasonably feasible, it 
may be appropriate for an emission 
limitation to include as a component a 
control for startup and/or shutdown 
periods other than a numerically 
expressed emission limitation. 



The federal NESHAP and NSPS 
regulations and the technical materials 
in the public record for those rules may 
provide assistance for states as they 
develop and consider emission 
limitations and alternative emission 
limitations for sources in their states, 



and definitions of startup and shutdown 
events and work practices for them 
found in these regulations may be 
appropriate for adoption by the state in 
certain circumstances. In particular, the 
NSPS regulations should provide very 
relevant information for sources of the 
same type, size and control equipment 
type, even if the sources were not 
constructed or modified within a date 
range that would make them subject to 
the NSPS. The EPA therefore 
encourages states to explore these 
approaches. 



The EPA recommends that, in order to 
be approvable (i.e., meet CAA 
requirements), alternative requirements 
applicable to the source during startup 
and shutdown should be narrowly 
tailored and take into account 
considerations such as the technological 
limitations of the specific source 
category and the control technology that 
is feasible during startup and shutdown. 
The EPA recommends the following 
seven specific criteria as appropriate 
considerations for developing emission 
limitations in SIP provisions that apply 
during startup and shutdown: 



(1) The revision is limited to specific, 
narrowly defined source categories 
using specific control strategies (e.g., 
cogeneration facilities burning natural 
gas and using selective catalytic 
reduction); 



(2) Use of the control strategy for this 
source category is technically infeasible 
during startup or shutdown periods; 



(3) The alternative emission limitation 
requires that the frequency and duration 
of operation in startup or shutdown 
mode are minimized to the greatest 
extent practicable; 



(4) As part of its justification of the 
SIP revision, the state analyzes the 
potential worst-case emissions that 
could occur during startup and 
shutdown based on the applicable 
alternative emission limitation; 



(5) The alternative emission limitation 
requires that all possible steps are taken 
to minimize the impact of emissions 
during startup and shutdown on 
ambient air quality; 



(6) The alternative emission limitation 
requires that, at all times, the facility is 
operated in a manner consistent with 
good practice for minimizing emissions 
and the source uses best efforts 
regarding planning, design, and 
operating procedures; and 



(7) The alternative emission limitation 
requires that the owner or operator’s 
actions during startup and shutdown 
periods are documented by properly 
signed, contemporaneous operating logs 
or other relevant evidence. 



If a state elects to create an emission 
limitation with different levels of 



control applicable during specifically 
defined periods of startup and 
shutdown than during other normal 
modes of operation, then the resulting 
emission limitation must meet the 
substantive requirements applicable to 
the type of SIP provision at issue, meet 
the applicable level of stringency for 
that type of emission limitation and be 
legally and practically enforceable. 
Alternative emission limitations 
applicable during startup and shutdown 
cannot allow an inappropriately high 
level of emissions or an effectively 
unlimited or uncontrolled level of 
emissions, as those would constitute 
impermissible de facto exemptions for 
emissions during certain modes of 
operation. 



E. Enforcement Discretion Provisions 
One approach other than exemptions 



that would be consistent with CAA 
requirements for SIP provisions that 
states can use to address excess 
emissions during SSM events is to 
include in the SIP criteria and 
procedures for the use of enforcement 
discretion by air agency personnel. SIPs 
may contain such provisions concerning 
the exercise of discretion by the air 
agency’s own personnel, but such 
provisions cannot bar enforcement by 
the EPA or by other parties through a 
citizen suit. 



Pursuant to the CAA, all parties with 
authority to bring an enforcement action 
to enforce SIP provisions (i.e., the state, 
the EPA or any parties who qualify 
under the citizen suit provision of 
section 304) have enforcement 
discretion that they may exercise as they 
deem appropriate in any given 
circumstances. For example, if the event 
that causes excess emissions is an actual 
malfunction that occurred despite 
reasonable care by the source operator 
to avoid malfunctions, then each of 
these parties may decide that no 
enforcement action is warranted. In the 
event that any party decides that an 
enforcement action is warranted, then it 
has enforcement discretion with respect 
to what remedies to seek from the court 
for the violation (e.g., injunctive relief, 
compliance order, monetary penalties or 
all of the above), as well as the type of 
injunctive relief and/or amount of 
monetary penalties sought.411 



As part of state programs governing 
enforcement, states can include 
regulatory provisions or may adopt 
policies setting forth criteria for how 
they plan to exercise their own 
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412 551 F.3d 1019 (D.C. Cir. 2008). 



enforcement authority. Under section 
110(a)(2), states must have adequate 
authority to enforce provisions adopted 
into the SIP, but states can establish 
criteria for how they plan to exercise 
that authority. Such enforcement 
discretion provisions cannot, however, 
impinge upon the enforcement authority 
of the EPA or of others pursuant to the 
citizen suit provision of the CAA. Such 
enforcement discretion provisions in a 
SIP would be inconsistent with the 
enforcement structure provided in the 
CAA. Specifically, the statute provides 
explicit independent enforcement 
authority to the EPA under CAA section 
113 and to citizens under CAA section 
304. Thus, the CAA contemplates that 
the EPA and citizens have authority to 
pursue enforcement for a violation even 
if the state elects not to do so. The EPA 
and citizens, and any federal court in 
which they seek to pursue an 
enforcement claim for violation of SIP 
requirements, must retain the authority 
to evaluate independently whether a 
source’s violation of an emission 
limitation warrants enforcement action. 
Potential for enforcement by the EPA or 
through a citizen suit provides an 
important safeguard in the event that 
the state lacks resources or ability to 
enforce violations and provides 
additional deterrence. Accordingly, a 
SIP provision that operates at the state’s 
election to eliminate the authority of the 
EPA or the public to pursue 
enforcement actions in federal court 
would undermine the enforcement 
structure of the CAA and would thus be 
substantially inadequate to meet 
fundamental requirements of the CAA. 



Also, states should not adopt overly 
broad enforcement discretion provisions 
for inclusion in their SIPs, even for their 
own personnel. Section 110(a)(2) 
requires states to have adequate 
enforcement authority, and overly broad 
enforcement discretion provisions 
would run afoul of this requirement if 
they have the effect of precluding 
adequate state authority to enforce SIP 
requirements. If such provisions are 
sufficiently specific, provide for 
sufficient public process and are 
sufficiently bounded, so that it is 
possible to anticipate at the time of the 
EPA’s approval of the SIP provision 
how that provision will actually be 
applied and the potential adverse 
impacts thereof, then such a provision 
might meet basic CAA requirements. In 
essence, if it is possible to anticipate 
and evaluate in advance how the 
exercise of enforcement discretion could 
affect compliance with other CAA 
requirements, then it may be possible to 
determine in advance that the 



preauthorized exercise of director’s 
discretion will not interfere with other 
CAA requirements, such as providing 
for attainment and maintenance of the 
NAAQS. 



When using enforcement discretion in 
determining whether an enforcement 
action is appropriate in the case of 
excess emissions during a malfunction, 
satisfaction of the following criteria 
should be considered: 



(1) To the maximum extent 
practicable the air pollution control 
equipment, process equipment or 
processes were maintained and operated 
in a manner consistent with good 
practice for minimizing emissions; 



(2) Repairs were made in an 
expeditious fashion when the operator 
knew or should have known that 
applicable emission limitations were 
being exceeded. Off-shift labor and 
overtime were utilized, to the extent 
practicable, to ensure that such repairs 
were made as expeditiously as 
practicable; 



(3) The amount and duration of the 
excess emissions (including any bypass) 
were minimized to the maximum extent 
practicable during periods of such 
emissions; 



(4) All possible steps were taken to 
minimize the impact of the excess 
emissions on ambient air quality; and 



(5) The excess emissions are not part 
of a recurring pattern indicative of 
inadequate design, operation or 
maintenance. 



F. Affirmative Defense Provisions in 
SIPs 



The EPA believes that SIP provisions 
that function to alter the jurisdiction or 
discretion of the federal courts under 
CAA section 113 and section 304 to 
determine liability and to impose 
remedies are inconsistent with 
fundamental legal requirements of the 
CAA, especially with respect to the 
enforcement regime explicitly created 
by statute. Affirmative defense 
provisions by their nature purport to 
limit or eliminate the authority of 
federal courts to find liability or to 
impose remedies through factual 
considerations that differ from, or are 
contrary to, the explicit grants of 
authority in section 113(b) and section 
113(e). These provisions are not 
appropriate under the CAA, no matter 
what type of event they apply to, what 
criteria they contain or what forms of 
remedy they purport to limit or 
eliminate. 



Section 113(b) provides courts with 
explicit jurisdiction to determine 
liability and to impose remedies of 
various kinds, including injunctive 
relief, compliance orders and monetary 



penalties, in judicial enforcement 
proceedings. This grant of jurisdiction 
comes directly from Congress, and the 
EPA is not authorized to alter or 
eliminate this jurisdiction under the 
CAA or any other law. With respect to 
monetary penalties, CAA section 113(e) 
explicitly includes the factors that 
federal courts and the EPA are required 
to consider in the event of judicial or 
administrative enforcement for 
violations of CAA requirements, 
including SIP provisions. Because 
Congress has already given federal 
courts the jurisdiction to determine 
what monetary penalties are appropriate 
in the event of judicial enforcement for 
a violation of a SIP provision, neither 
the EPA nor states can alter or eliminate 
that jurisdiction by superimposing 
restrictions on that jurisdiction and 
discretion granted by Congress to the 
courts. Accordingly, pursuant to section 
110(k) and section 110(l), the EPA 
cannot approve any such affirmative 
defense provision in a SIP. If such an 
affirmative defense provision is 
included in an existing SIP, the EPA has 
authority under section 110(k)(5) to 
require a state to remove that provision. 



Couching an affirmative defense 
provision in terms of merely defining 
whether the emission limitation applies 
and thus whether there is a ‘‘violation,’’ 
as suggested by some commenters, is 
also problematic. If there is no 
‘‘violation’’ when certain criteria or 
conditions for an ‘‘affirmative defense’’ 
are met, then there is in effect no 
emission limitation that applies when 
the criteria or conditions are met; the 
affirmative defense thus operates to 
create an exemption from the emission 
limitation. As explained in the February 
2013 proposal, the CAA requires that 
emission limitations must apply 
continuously and cannot contain 
exemptions, conditional or otherwise. 
This interpretation is consistent with 
the decision in Sierra Club v. Johnson 
concerning the term ‘‘emission 
limitation’’ in section 302(k).412 
Characterizing the exemptions as an 
‘‘affirmative defense’’ runs afoul of the 
requirement that emission limitations 
must apply continuously. 



The EPA wishes to be clear that the 
absence of affirmative defense 
provisions in SIPs does not alter the 
legal rights of sources under the CAA. 
In the event of an enforcement action for 
an exceedance of a SIP emission 
limitation, a source can elect to assert 
any common law or statutory defenses 
that it determines are supported, based 
upon the facts and circumstances 
surrounding the alleged violation. 
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413 For example, the degree to which data from 
continuous opacity monitoring systems (COMS) is 
evidence of violations of SIP opacity or PM mass 
emission limitations is a factual question that must 
be resolved on the facts and circumstances in the 
context of an enforcement action. See, e.g., Sierra 
Club v. Pub. Serv. Co. of Colorado, Inc., 894 F.Supp. 
1455 (D. Colo. 1995) (allowing use of COMS data 
to prove opacity limit violations). 



Under section 113(b), courts have 
explicit authority to impose injunctive 
relief, issue compliance orders, assess 
monetary penalties or fees and impose 
any other appropriate relief. Under 
section 113(e), federal courts are 
required to consider the enumerated 
statutory factors when assessing 
monetary penalties, including ‘‘such 
other factors as justice may require.’’ For 
example, if the exceedance of the SIP 
emission limitation occurs due to a 
malfunction, that exceedance is a 
violation of the applicable emission 
limitation but the source retains the 
ability to defend itself in an 
enforcement action and to oppose the 
imposition of particular remedies or to 
seek the reduction or elimination of 
monetary penalties, based on the 
specific facts and circumstances of the 
event. Thus, elimination of a SIP 
affirmative defense provision that 
purported to take away the statutory 
jurisdiction of the federal court to 
exercise its authority to impose 
remedies does not disarm sources in 
potential enforcement actions. Sources 
retain all of the equitable arguments 
they could have made under an 
affirmative defense provision; they must 
simply make such arguments to the 
reviewing court as envisioned by 
Congress in section 113(b) and section 
113(e). 



Once impermissible SSM exemptions 
are removed from the SIP, then any 
excess emissions during such events 
may be the subject of an enforcement 
action, in which the parties may use any 
appropriate evidence to prove or 
disprove the existence and scope of the 
alleged violation and the appropriate 
remedy for an established violation. 
Any alleged violation of an applicable 
SIP emission limitation, if not conceded 
by the source, must be established by 
the party bearing the burden of proof in 
a legal proceeding. The degree to which 
evidence of an alleged violation may 
derive from a specific reference method 
or any other credible evidence must be 
determined based upon the facts and 
circumstances of the exceedance of the 
emission limitation at issue.413 Congress 
vested the federal courts with the 
authority to judge how best to weigh the 
evidence in an enforcement action. 



G. Anti-Backsliding Considerations 



The EPA recognizes that one 
important consideration for air agencies 
as they evaluate how best to revise their 
SIP provisions in response to this SIP 
call is the nature of the analysis that 
will be necessary for the resulting SIP 
revisions under section 110(k)(3), 
section 110(l) and section 193. Under 
section 110(l), the EPA is prohibited 
from approving any SIP revision that 
would interfere with any applicable 
requirement concerning attainment and 
reasonable further progress or any other 
requirements of the CAA. Section 193 
prohibits states from modifying 
regulations in place prior to November 
15, 1990, unless the modification 
ensures equivalent or greater reductions 
of the pollutant. SIP revision must be 
evaluated for compliance with section 
110(l) and section 193 on the facts and 
circumstances of the specific revision. 
Section X of this document provides 
three example scenarios in which a state 
might remove an impermissible SSM 
provision from its SIP, including how 
sections 110(l) and 193 considerations 
might apply. These examples are 
intended to provide general guidance on 
the considerations and the nature of the 
analysis that may be appropriate for 
different types of SIP revisions. Air 
agencies should contact their respective 
EPA Regional Offices (see the 
SUPPLEMENTARY INFORMATION section of 
this document) for further 
recommendations and assistance 
concerning the analysis appropriate for 
specific SIP revisions involving changes 
in SSM provisions. 



XII. Environmental Justice 
Consideration 



The final action restates the EPA’s 
interpretation of the statutory 
requirements of the CAA. Through the 
SIP calls issued to certain states as part 
of this SIP call action under CAA 
section 110(k)(5), the EPA is only 
requiring each affected state to revise its 
SIP to comply with existing 
requirements of the CAA. The EPA’s 
action therefore leaves to each affected 
state the choice as to how to revise the 
SIP provision in question to make it 
consistent with CAA requirements and 
to determine, among other things, which 
of the several lawful approaches to the 
treatment of excess emissions during 
SSM events will be applied to particular 
sources. The EPA has not performed an 
environmental justice analysis for 
purposes of this action, because it 
cannot geographically locate or quantify 
the resulting source-specific emission 
reductions. Nevertheless, the EPA 
believes this action will provide 



environmental protection for all areas of 
the country. 
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Redesignations Policy Change; Final 
rule,’’ 62 FR 24826 (May 7, 1997). 



13. ‘‘Approval and Promulgation of Air 
Quality Implementation Plans; Utah; 
Redesignation Request and Maintenance 
Plan for Salt Lake County; Utah County; 
Ogden City PM10 Nonattainment Area; 
Proposed rule,’’ 74 FR 62717 (December 
1, 2009). 



14. ‘‘Approval and Promulgation of 
Implementation Plans and Designation of 
Areas for Air Quality Planning Purposes; 
State of Arizona; Redesignation of 
Phoenix-Mesa Area to Attainment for the 
1997 8-Hour Ozone Standard; Final 
rule,’’ 79 FR 55645 (September 17, 2014). 



15. ‘‘Approval and Promulgation of 
Implementation Plans and Designation of 
Areas for Air Quality Planning Purposes; 
Ohio; Redesignation of the Ohio Portion 
of the Huntington-Ashland 1997 Annual 
Fine Particulate Matter Nonattainment 
Area to Attainment; Final rule,’’ 77 FR 
76883 (December 31, 2012). 



16. ‘‘Approval and Promulgation of 
Implementation Plans and Designation of 
Areas for Air Quality Planning Purposes; 
State of Arizona; Redesignation of the 
Phoenix-Mesa Nonattainment Area to 
Attainment for the 1997 8-Hour Ozone 
Standard; Proposed rule,’’ 79 FR 16734 
(March 26, 2014). 



17. ‘‘Approval and Promulgation of 
Implementation Plans; Arkansas; 
Revisions for the Regulation and 
Permitting of Fine Particulate Matter; 
Final rule,’’ 80 FR 11573 (March 4, 
2015). 



18. ‘‘Approval and Promulgation of 
Implementation Plans; Corrections to the 
Arizona and Nevada State 
Implementation Plans; Direct final rule,’’ 
74 FR 57051 (November 3, 2009), EPA– 
HQ–OAR–2012–0322–0018. 



19. ‘‘Approval and Promulgation of 
Implementation Plans; Designation of 
Areas for Air Quality Planning Purposes; 
State of California; PM–10; Revision of 
Designation; Redesignation of the San 
Joaquin Valley Air Basin PM–10 
Nonattainment Area to Attainment; 
Approval of PM–10 Maintenance Plan 
for the San Joaquin Valley Air Basin; 
Approval of Commitments for the East 
Kern PM–10 Nonattainment Area; 
Proposed rule,’’ 73 FR 22307 (April 25, 
2008). 



20. ‘‘Approval and Promulgation of 
Implementation Plans; Kentucky; 
Approval of Revisions to the Jefferson 
County Portion of the Kentucky SIP; 
Emissions During Startups, Shutdowns, 
and Malfunctions,’’ proposed at 78 FR 
29683 (May 21, 2013) and finalized at 79 



FR 33101 (June 10, 2014), EPA–HQ– 
OAR–2012–0322–0890. 



21. ‘‘Approval and Promulgation of 
Implementation Plans; North Dakota; 
Revisions to the Air Pollution Control 
Rules; Final rule,’’ 79 FR 63045 (October 
22, 2014). 



22. ‘‘Approval and Promulgation of 
Implementation Plans; Texas; Excess 
Emissions During Startup, Shutdown, 
Maintenance, and Malfunction 
Activities,’’ 75 FR 68989 (November 10, 
2010), EPA–HQ–OAR–2012–0322–0892. 



23. ‘‘Approval and Promulgation of 
Implementation Plans; Texas; Revisions 
to the New Source Review (NSR) State 
Implementation Plan (SIP); Prevention of 
Significant Deterioration (PSD), 
Nonattainment NSR (NNSR) for the 1997 
8-Hour Ozone Standard, NSR Reform, 
and a Standard Permit; Proposed rule,’’ 
74 FR 48467 (September 23, 2009). 



24. ‘‘Approval and Promulgation of 
Implementation Plans; Wyoming; 
Revisions to the Air Quality Standards 
and Regulations,’’ 79 FR 62859 (October 
21, 2014). 



25. ‘‘Approval and Promulgation of State 
Implementation Plans; Call for Sulfur 
Dioxide SIP Revisions for Billings/
Laurel, MT [Montana],’’ 58 FR 41430 
(August 4, 1993). 



26. ‘‘Approval and Promulgation of State 
Implementation Plans; Michigan,’’ 63 FR 
8573 (February 20, 1998), EPA–HQ– 
OAR–2012–0322–0023. 



27. Arizona Public Service Co. v. EPA, 562 
F.3d 1116 (10th Cir. 2009). 



28. ATK Launch Systems, Inc. v. EPA, 651 
F.3d 1194 (10th Cir. 2011). 



29. Auer v. Robbins, 519 U.S. 452 (1997). 
30. CAA of 1970, Pub. L. 91–604, section 



4(a), 84 Stat. 1676 (December 31, 1970). 
31. Catawba County, North Carolina v. EPA, 



571 F.3d 20 (D.C. Cir. 2009). 
32. Chevron, U.S.A., Inc. v. Natural Res. Def. 



Council, Inc., 467 U.S. 837 (1984). 
33. ‘‘Clean Air Act Full Approval of Partial 



Operating Permit Program; Allegheny 
County; Pennsylvania; Direct final rule,’’ 
66 FR 55112 (November 1, 2001), EPA– 
HQ–OAR–2012–0322–0020. 



34. Conn. Light & Power Co. v. NRC, 673 F.2d 
525 (D.C. Cir. 1982). 



35. ‘‘Correction of Implementation Plans; 
American Samoa, Arizona, California, 
Hawaii, and Nevada State 
Implementation Plans; Notice of 
proposed rulemaking,’’ 61 FR 38664 
(July 25, 1996), EPA–HQ–OAR–2012– 
0322–0034, finalized at 62 FR 34641 
(June 27, 1997), EPA–HQ–OAR–2012– 
0322–0035. 



36. ‘‘Corrections to the California State 
Implementation Plan,’’ 69 FR 67062 
(November 16, 2004), EPA–HQ–OAR– 
2012–0322–0017. 



37. ‘‘Credible Evidence Revisions; Final 
rule,’’ 62 FR 8314 (February 24, 1997). 



38. ‘‘Draft Emissions Inventory Guidance for 
Implementation of Ozone [and 
Particulate Matter]* National Ambient 
Air Quality Standards (NAAQS) and 
Regional Haze Regulations,’’ April 11, 
2014. 



39. EME Homer City Generation, L.P. v. EPA, 
696 F.3d 7 (D.C. Cir. 2012) rev’d, 134 S. 
Ct. 1584 (2014). 



40. ‘‘Emissions Inventory Guidance for 
Implementation of Ozone and Particulate 
Matter National Ambient Air Quality 
Standards (NAAQS) and Regional Haze 
Regulations,’’ Appendix B, August 2005, 
EPA–454/R–05–001. 



41. ‘‘Federal Implementation Plan for the 
Billings/Laurel, MT [Montana], Sulfur 
Dioxide Area,’’ 73 FR 21418 (April 21, 
2008), EPA–HQ–OAR–2012–0322–0009. 



42. FCC v. Fox Television Stations, Inc., 556 
U.S. 502 (2009). 



43. February 2013 proposal (‘‘State 
Implementation Plans: Response to 
Petition for Rulemaking; Findings of 
Substantial Inadequacy; and SIP Calls To 
Amend Provisions Applying to Excess 
Emissions During Periods of Startup, 
Shutdown, and Malfunction; Proposed 
rule,’’ 78 FR 12459, February 22, 2013), 
EPA–HQ–OAR–2012–0322–0055. 



44. ‘‘Finding of Significant Contribution and 
Rulemaking for Certain States in the 
Ozone Transport Assessment Group 
Region for Purposes of Reducing 
Regional Transport of Ozone,’’ 63 FR 
57356 (October 27, 1998), EPA–HQ– 
OAR–2012–0322–0037. 



45. ‘‘Finding of Substantial Inadequacy of 
Implementation Plan; Call for Utah State 
Implementation Plan Revision,’’ 76 FR 
21639 (April 18, 2011), EPA–HQ–OAR– 
2012–0322–0010. 



46. ‘‘Finding of Substantial Inadequacy of 
Implementation Plan; Call for Utah State 
Implementation Plan Revision,’’ 75 FR 
70888 (November 19, 2010), EPA–HQ– 
OAR–2012–0322–0012. 



47. ‘‘Finding of Substantial Inadequacy of 
Implementation Plan; Call for Iowa State 
Implementation Plan Revision,’’ 76 FR 
41424 (July 14, 2011). 



48. ‘‘Finding of Substantial Inadequacy of 
Implementation Plan; Call for California 
State Implementation Plan Revision,’’ 68 
FR 37746 (June 25, 2003). 



49. Florida Power & Light Co. v. Costle, 650 
F.2d 579 (5th Cir. 1981). 



50. Florida Power & Light Co. v. United 
States, 846 F.2d 765 (D.C. Cir. 1988). 



51. ‘‘Guidance on the Use of Models and 
Other Analyses for Demonstrating 
Attainment of Air Quality Goals for 
Ozone, PM2.5, and Regional Haze,’’ April 
2007, EPA–454/B–07–002. 



52. ‘‘Guidelines for Estimating and Applying 
Rule Effectiveness for Ozone/CO State 
Implementation Plan Base Year 
Inventories,’’ November 1992, EPA– 
4S2JR–92.010. 



53. H. Rept. 101–490. 
54. H.R. 95–294 (1977). 
55. Howmet Corp. v. EPA, 614 F.3d 544 (D.C. 



Cir. 2010). 
56. Industrial Environmental Association v. 



Browner, No. 97–71117 (9th Cir. May 26, 
2000). 



57. Ky. Res Council v. EPA, 467 F.3d 986 (6th 
Cir. 2006). 



58. Luminant Generation v. EPA, 714 F.3d 
841 (5th Cir. 2013) [EPA–HQ–OAR– 
2012–0322–0881], cert. denied, 134 S. 
Ct. 387 (2013). 
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Regarding Application of Appendix W 
Modeling Guidance for the 1-hour NO2 
National Ambient Air Quality Standard,’’ 
from T. Fox, EPA/OAQPS, to Regional 
Air Division Directors, March 1, 2011. 



60. Memorandum, ‘‘Estimate of Potential 
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Agencies,’’ April 28, 2015. 



61. Memorandum, ‘‘Guidance on 
Infrastructure State Implementation Plan 
(SIP) Elements under Clean Air Act 
Section 110(a)(1) and 110(a)(2),’’ from 
Stephen D. Page, Director, OAQPS, to 
Regional Air Directors, Regions 1–10, 
September 13, 2013. 
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and Policy Context for this Rulemaking,’’ 
February 4, 2013, EPA–HQ–OAR–2012– 
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64. Michigan v. EPA, 213 F.3d 663 (D.C. Cir. 
2000). 
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133 S. Ct. 409 (2012). 
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68. ‘‘National Emission Standards for 
Hazardous Air Pollutants for Major 
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Institutional Boilers and Process Heaters; 
Proposed rule,’’ 80 FR 3089 (January 21, 
2015). 



69. ‘‘National Emission Standards for 
Hazardous Air Pollutants Residual Risk 
and Technology Review for Flexible 
Polyurethane Foam Production; Final 
rule,’’ 79 FR 48073 (August 15, 2014). 



70. ‘‘National Emission Standards for 
Hazardous Air Pollutants: Generic 
Maximum Achievable Control 
Technology Standards; and Manufacture 
of Amino/Phenolic Resins; Final rule,’’ 
79 FR 60897 (October 8, 2014). 
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X Internet Servs., 545 U.S. 967 (2005). 



72. Nat’l Gypsum v. EPA, 968 F.2d 40 (D.C. 
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(2011). 



74. North Dakota v. EPA, 730 F.3d 750 (8th 
Cir. 2013), cert. denied, 134 S. Ct. 2662 
(2014). 



75. NRDC v. EPA, 749 F.3d 1055 (D.C. Cir. 
2014), EPA–HQ–OAR–2012–0322–0885. 



76. Oklahoma v. EPA, 723 F.3d 1201 (10th 
Cir. 2013), cert. denied, 134 S. Ct. 2662 
(2014). 



77. ‘‘Oil and Natural Gas Sector: 
Reconsideration of Additional Provisions 
of New Source Performance Standards; 
Final rule,’’ 79 FR 79017 (December 31, 
2014). 



78. ‘‘Oil and Natural Gas Sector: 
Reconsideration of Additional Provisions 
of New Source Performance Standards; 
Proposed rule,’’ 79 FR 41752 (July 17, 
2014). 



79. Omnipoint Corp. v. Fed. Commc’ns 
Comm’n, 78 F.3d 620 (D.C. Cir. 1996). 



80. Petition (‘‘Petition to Find Inadequate and 
Correct Several State Implementation 



Plans under Section 110 of the Clean Air 
Act Due to Startup, Shutdown, 
Malfunction, and/or Maintenance 
Provisions,’’ on behalf of Sierra Club, 
dated June 30, 2011), EPA–HQ–OAR– 
2012–0322–0003. 



81. ‘‘Proposed Settlement Agreement, Clean 
Air Act Citizen Suit,’’ 76 FR 54465 
(September 1, 2011). 



82. ‘‘Requirements for Preparation, Adoption, 
and Submittal of Implementation Plans; 
Approval and Promulgation of 
Implementation Plans; Final rules,’’ 45 
FR 52676 (August 7, 1980). 



83. ‘‘Standards of Performance for Fossil- 
Fuel-Fired Steam Generators for Which 
Construction Is Commenced After 
August 17, 1971; Standards of 
Performance for Electric Utility Steam 
Generating Units for Which Construction 
Is Commenced After September 18, 1978; 
Standards of Performance for Industrial- 
Commercial-Institutional Steam 
Generating Units; and Standards of 
Performance for Small Industrial- 
Commercial-Institutional Steam 
Generating Units; Final rule,’’ 74 FR 
5072 (January 28, 2009). 



84. S. Rep No. 91–1196 (1970). 
85. ‘‘Selection of Sequence of Mandatory 



Sanctions for Findings Made Pursuant to 
Section 179 of the Clean Air Act,’’ 59 FR 
39832 (August 4, 1994), EPA–HQ–OAR– 
2012–0322–0033, codified at 40 CFR 
52.31. 



86. Settlement Agreement executed 
November 30, 2011, to address a lawsuit 
filed by Sierra Club and WildEarth 
Guardians in the United States District 
Court for the Northern District of 
California, in Sierra Club et al. v. 
Jackson, No. 3:10–cv–04060–CRB (N.D. 
Cal.), EPA–HQ–OAR–2012–0322–0039. 



87. Sierra Club v. EPA, 375 F.3d 537 (7th Cir. 
2004). 



88. Sierra Club v. Georgia Power Co., 443 
F.3d 1346 (11th Cir. 2006). 



89. Sierra Club v. Johnson, 551 F.3d 1019 
(D.C. Cir. 2008), EPA–HQ–OAR–2012– 
0322–0048. 



90. Sierra Club v. Pub. Serv. Co. of Colorado, 
Inc., 894 F.Supp. 1455 (D. Colo. 1995). 



91. SNPR (‘‘State Implementation Plans: 
Response to Petition for Rulemaking; 
Findings of Substantial Inadequacy; and 
SIP Calls To Amend Provisions Applying 
to Excess Emissions During Periods of 
Startup, Shutdown and Malfunction; 
Supplemental Proposal To Address 
Affirmative Defense Provisions in States 
Included in the Petition for Rulemaking 
and in Additional States; Supplemental 
notice of proposed rulemaking,’’ 79 FR 
55919, September 17, 2014), EPA–HQ– 
OAR–2012–0322–0909. 



92. Southwestern Pennsylvania Growth 
Alliance v. EPA, 114 F.3d 984 (6th Cir. 
1998). 



93. State Farm Mut. Auto Ins. Co. v. 
Campbell, 538 U.S. 408 (2003). 



94. ‘‘State Implementation Plans: Response to 
Petition for Rulemaking; Findings of 
Substantial Inadequacy; and SIP Calls To 
Amend Provisions Applying to Excess 
Emissions During Periods of Startup, 
Shutdown, and Malfunction; Notice of 



extension of public comment period,’’ 78 
FR 20855 (April 8, 2013), EPA–HQ– 
OAR–2012–0322–0126. 



95. ‘‘State Implementation Plans; General 
Preamble for the Implementation of Title 
I of the Clean Air Act Amendments of 
1990,’’ 57 FR 13498 (April 16, 1992). 



96. Tex Tin Corp. v. EPA, 992 F.2d 353 (D.C. 
Cir. 1993). 



97. Texas v. EPA, No. 10–60961, 2011 WL 
710498 (5th Cir. Feb. 24, 2011). 



98. Train v. NRDC, 421 U.S. 60 (1975). 
99. U.S. v. Ford Motor Co., 736 F.Supp. 1539 



(W.D. Mo. 1990). 
100. U.S. v. General Motors Corp., 702 



F.Supp. 133 (N.D. Texas 1988). 
101. Union Elec. Co. v. EPA, 427 U.S. 246 



(1976). 
102. US Magnesium, LLC v. EPA, 690 F.3d 



1157 (10th Cir. 2012), EPA–HQ–OAR– 
2012–0322–0031. 



103. Virginia v. EPA, 108 F.3d 1397 (D.C. Cir. 
1997). 



104. Wall v. EPA, 265 F.3d 426 (6th Cir. 
2001). 



105. Wyo. Outdoor Council v. U.S. Forest 
Serv., 165 F.3d 43 (D.C. Cir. 1999). 



XIV. Statutory and Executive Order 
Reviews 



A. Executive Order 12866: Regulatory 
Planning and Review and Executive 
Order 13563: Improving Regulation and 
Regulatory Review 



This action is a ‘‘significant regulatory 
action’’ that was submitted to the Office 
of Management and Budget (OMB) for 
review because it raises novel legal or 
policy issues. Any changes made in 
response to OMB recommendations 
have been documented in the docket. 



B. Paperwork Reduction Act (PRA) 
This action does not impose an 



information collection burden under the 
PRA. This action merely reiterates the 
EPA’s interpretation of the statutory 
requirements of the CAA and does not 
require states to collect any additional 
information. Through the SIP calls 
issued to certain states as part of this 
action under CAA section 110(k)(5), the 
EPA is only requiring each affected state 
to revise its SIP to comply with existing 
requirements of the CAA. 



C. Regulatory Flexibility Act (RFA) 
I certify that this action will not have 



a significant economic impact on a 
substantial number of small entities 
under the RFA. In making this 
determination, the impact of concern is 
any significant adverse economic 
impact on small entities. Any agency 
may certify that a rule will not have a 
significant economic impact on a 
substantial number of small entities if 
the rule relieves regulatory burden, has 
no net burden or otherwise has a 
positive economic effect on the small 
entities subject to this rule. This action 
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will not impose any requirements on 
small entities. Instead, the action merely 
reiterates the EPA’s interpretation of the 
statutory requirements of the CAA. 
Through the SIP calls issued to certain 
states as part of this SIP call action 
under CAA section 110(k)(5), the EPA is 
only requiring each affected state to 
revise its SIP to comply with existing 
requirements of the CAA. The EPA’s 
action therefore leaves to each affected 
state the choice as to how to revise the 
SIP provision in question to make it 
consistent with CAA requirements and 
to determine, among other things, which 
of the several lawful approaches to the 
treatment of excess emissions during 
SSM events will be applied to particular 
sources. 



D. Unfunded Mandates Reform Act 
(UMRA) 



This action does not contain any 
federal mandate as described in UMRA, 
2 U.S.C. 1531–1538, and does not 
significantly or uniquely affect small 
governments. The action imposes no 
new enforceable duty on any state, local 
or tribal governments or the private 
sector. The regulatory requirements of 
this action apply to certain states for 
which the EPA is issuing a SIP call. To 
the extent that such affected states allow 
local air districts or planning 
organizations to implement portions of 
the state’s obligation under the CAA, the 
regulatory requirements of this action 
do not significantly or uniquely affect 
small governments because those 
governments have already undertaken 
the obligation to comply with the CAA. 



E. Executive Order 13132: Federalism 
This action does not have federalism 



implications. It will not have substantial 
direct effects on the states, on the 
relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
levels of government. 



F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 



This action does not have tribal 
implications as specified in Executive 
Order 13175. In this action, the EPA is 
not addressing any tribal 
implementation plans. This action is 
limited to states. Thus, Executive Order 
13175 does not apply to this action. 



G. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 



The EPA interprets Executive Order 
13045 as applying only to those 
regulatory actions that concern 



environmental health or safety risks that 
the EPA has reason to believe may 
disproportionately affect children, per 
the definition of ‘‘covered regulatory 
action’’ in section 2–202 of the 
Executive Order. This action is not 
subject to Executive Order 13045 
because, in prescribing the EPA’s action 
for states regarding their obligations for 
SIPs under the CAA, it implements 
specific standards established by 
Congress in statutes. 



H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution or Use 



This action is not a ‘‘significant 
energy action’’ because it is not likely to 
have a significant adverse effect on the 
supply, distribution or use of energy. 
This action merely prescribes the EPA’s 
action for states regarding their 
obligations for SIPs under the CAA. 



I. National Technology Transfer and 
Advancement Act (NTTAA) 



This rulemaking does not involve 
technical standards. 



J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 



The EPA believes the human health or 
environmental risk addressed by this 
action will not have potential 
disproportionately high and adverse 
human health or environmental effects 
on minority, low-income or indigenous 
populations. The action is intended to 
ensure that all communities and 
populations across the affected states, 
including minority, low-income and 
indigenous populations overburdened 
by pollution, receive the full human 
health and environmental protection 
provided by the CAA. This action 
concerns states’ obligations regarding 
the treatment they give, in rules 
included in their SIPs under the CAA, 
to excess emissions during startup, 
shutdown and malfunctions. This action 
requires that certain states bring their 
treatment of these emissions into line 
with CAA requirements, which will 
lead to certain sources’ having greater 
incentives to control emissions during 
such events. 



K. Determination Under Section 307(d) 
Pursuant to CAA section 307(d)(1)(V), 



the Administrator determines that this 
action is subject to the provisions of 
section 307(d). Section 307(d) 
establishes procedural requirements 
specific to rulemaking under the CAA. 
Section 307(d)(1)(V) provides that the 
provisions of section 307(d) apply to 



‘‘such other actions as the Administrator 
may determine.’’ 



L. Congressional Review Act (CRA) 



This action is subject to the CRA, and 
the EPA will submit a rule report to 
each House of the Congress and to the 
Comptroller General of the United 
States. This action is not a ‘‘major rule’’ 
as defined by 5 U.S.C. 804(2). 



XV. Judicial Review 



The Administrator determines that 
this action is ‘‘nationally applicable’’ 
within the meaning of section 307(b)(1) 
of the CAA. This action in scope and 
effect extends to numerous judicial 
circuits because the action on the 
Petition extends to states throughout the 
country. In these circumstances, section 
307(b)(1) and its legislative history 
authorize the Administrator to find the 
action to be of ‘‘nationwide scope or 
effect’’ and thus to indicate the venue 
for challenges to be in the D.C Circuit. 
Thus, any petitions for review must be 
filed in the U.S. Court of Appeals for the 
District of Columbia Circuit. 



In addition, pursuant to CAA section 
307(d)(1)(V), the EPA is determining 
that this rulemaking action is subject to 
the requirements of section 307(d), 
which establish procedural 
requirements specific to rulemaking 
under the CAA. In the event there is a 
judicial challenge to this action and a 
court determines that the EPA has erred 
with respect to any portion of this 
action, the EPA intends the components 
of this action to be severable. 



XVI. Statutory Authority 



The statutory authority for this action 
is provided by CAA section 101 et seq. 
(42 U.S.C. 7401 et seq.). 



List of Subjects in 40 CFR Part 52 



Environmental protection, Affirmative 
defense, Air pollution control, Carbon 
dioxide, Carbon dioxide equivalents, 
Carbon monoxide, Excess emissions, 
Greenhouse gases, Hydrofluorocarbons, 
Incorporation by reference, 
Intergovernmental relations, Lead, 
Methane, Nitrogen dioxide, Nitrous 
oxide, Ozone, Particulate matter, 
Perfluorocarbons, Reporting and 
recordkeeping requirements, Startup, 
shutdown and malfunction, State 
implementation plan, Sulfur 
hexafluoride, Sulfur oxides, Volatile 
organic compounds. 



Dated: May 22, 2015. 
Gina McCarthy, 
Administrator. 
[FR Doc. 2015–12905 Filed 6–11–15; 8:45 am] 



BILLING CODE 6560–50–P 
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STATE OF NEW MEXICO 
BEFORE THE ENVIRONMENTAL IMPROVEMENT BOARD 



 
 
IN THE MATTER OF PROPOSED REVISIONS TO:   No. EIB 16-03 (R) 
New Mexico’s State Implementation Plan 
 
Air Quality Bureau, 
Environmental Protection Division of the 
New Mexico Environment Department, 
 
 Petitioner. 
 



_______________________________________________________________________ 
 



STATEMENT OF REASONS AND ORDER 
_______________________________________________________________________ 



 
STATEMENT OF REASONS 



 
1. The Clean Air Act (“CAA”) requires New Mexico to adopt and submit a plan for the 



implementation, maintenance, and enforcement of primary and secondary national ambient air 



quality standards (“NAAQS”) to the U.S. Environmental Protection Agency (“EPA”). 42 U.S.C. 



§ 7410(a) (CAA § 110(a)); NMED Exhibit 6, pg. 1. 



2. The state implementation plan (“SIP”) must include an enforcement program, emission 



limitations, and control measures. 42 U.S.C. § 7410(a)(2)(C) (CAA § 110(a)(2)(C)). 



3. EPA reviews and approves SIP submittals pursuant to 42 U.S.C. § 7410(k) (CAA § 



110(k)). 



4. If New Mexico fails to submit a SIP or the SIP fails to satisfy minimum criteria, EPA may 



promulgate a federal implementation plan or trigger a mandatory 18-month or 24-month sanctions 



clock pursuant to Section 179 of the CAA. 42 U.S.C. § 7410(c) (CAA § 110(c)); NMED Exhibit 



6, pg. 11. 



NMED Exhibit 17 
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5. Prior to submitting a SIP revision, New Mexico must provide reasonable notice and 



opportunity for a public hearing. 42 U.S.C § 7410(l) (CAA § 110(l)); NMED Exhibit 6, pp. 12 - 



13. 



6. The New Mexico Environment Department (“Department”) developed and presented the 



proposed SIP revisions to the New Mexico Environmental Improvement Board (“Board”) for its 



consideration and approval in its Notice of Intent to Present Technical Testimony filed on August 



19, 2016 pursuant to NMSA 1978, Sections 74-2-5 (2007) and 74-2-5.1(H) (1992). See NMED 



Notice of Intent to Present Technical Testimony. 



7. On June 12, 2015, EPA issued a notice to 36 states, requiring each state to revise its SIP to 



comply with EPA’s new interpretation of the CAA (the “SIP Call”). NMED Exhibit 14, 80 Fed. 



Reg. 33,840 (June 12, 2015) (codified at 40 C.F.R. § 52.1620). 



8. As part of the SIP Call, EPA specifically reviewed New Mexico’s affirmative defense 



provisions and found them to be substantially inadequate and contradictory to the CAA on the 



grounds that they improperly limit judicial jurisdiction. NMED Exhibit 14, 80 Fed. Reg. at 33,487, 



F.N. 12 and 13. 



9. EPA determined that New Mexico’s affirmative defense provisions, 20.2.7.111 through 



.113 NMAC, are substantially inadequate based partly on the D.C. Circuit Court of Appeals 



decision in Natural Resources Defense Council v. EPA. (“NRDC”). NMED Exhibit 14, 80 Fed. 



Reg. 33,840, 33,845; NMED Exhibit 6, pg. 4. In NRDC, the Court reviewed, among other things, 



a challenge to EPA’s affirmative defense provisions in private civil suits, available when an 



“unavoidable” malfunction results in impermissible levels of emissions. NMED Exhibit 13, 



NRDC, 749 F.3d 1055, 1057 (D.C. Cir. 2014). The D.C. Circuit found that only a court can 
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determine if civil penalties are appropriate in private CAA suits, and thus, EPA’s affirmative 



defenses were inappropriate. Id. 1063-64. 



10. Subsequently, EPA reevaluated its CAA interpretation regarding affirmative defenses 



beyond the holding of the opinion. NMED Exhibit 14, 80 Fed. Reg. at 33,844. EPA construed the 



opinion to apply to SIPs as well as EPA’s own affirmative defense provisions, though the court 



specifically did not address SIPs in its NRDC opinion. Id.  33,851; see also NMED Exhibit 13, 



NRDC, 749 F.3d at 1064 F.N. 2. 



11. The Board promulgated the current affirmative defense provisions in 2008. NMED Exhibit 



6, pg. 2; See also NMED Exhibit 8. 



12. The New Mexico affirmative defense provisions allow affirmative defenses from civil 



penalties in cases of excess emissions during startup, shutdown, malfunctions, and emergencies. 



Permittees can claim an affirmative defense for excess emissions during start up, shutdown or 



malfunction, provided that the Department determines that the permittee has demonstrated that it 



meets the necessary criteria to claim the defense. 20.2.7.111 - .112 NMAC; NMED Exhibit 6, 



pg.5. 



13. Additionally, a permittee may claim an affirmative defense from a civil penalty for excess 



emissions during an emergency, i.e. a situation arising from sudden and reasonably unforeseeable 



events beyond the control of the permittee, including acts of God, which requires immediate 



corrective action to restore normal operation, and that causes the source to exceed a technology-



based emission limitation due to unavoidable increases in emissions attributable to the emergency. 



20.2.7.113 NMAC. The emergency affirmative defense is available provided the Department 



determines that the permittee demonstrates that it meets the necessary criteria to claim an 
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affirmative defense. Id. The affirmative defense provisions provide no defense from liability or 



injunctive relief. 20.2.7.111 - .113 NMAC; NMED Exhibit 6, pg. 5. 



14. The affirmative defense provisions are not an automatic exemption from enforcement, as 



permittees must make significant demonstrations to qualify for an affirmative defense from a civil 



penalty. See Id. 



15. While all excess emissions are violations, EPA recognized that imposition of a penalty for 



excess emissions during sudden and unavoidable malfunctions, startups, or shutdowns caused by 



circumstances entirely beyond the control of the owner or operator may not be appropriate. NMED 



Exhibit 8, 74 Fed. Reg. 46909, 46912 (Sep. 14, 2009) (Approval and Promulgation of 



Implementation Plans; New Mexico; Excess Emissions). 



16. The SIP Call’s main concern is jurisdictional conflict. See NMED Exhibit 14, 80 Fed. Reg. 



at 33,852. 



17. The deadline for response to the SIP Call is November 22, 2016. NMED Exhibit 14, 80 



Fed. Reg. at 33848. 



18. In the SIP Call, EPA provided the option for affected states to remove affirmative defenses 



from the SIP but leave them to apply as state only regulations, applicable to state enforcement 



personnel only. NMED Exhibit 14, 80 Fed. Reg. at 33,848; NMED Exhibit 6, pp. 9 - 10. 



19. The Department proposal removes portions of the affirmative defense provisions from the 



SIP, but not from the regulations, in accordance with the EPA’s direction in the SIP call. NMED 



Exhibit 5; NMED Exhibit 6, pp. 10 – 11. 



20. By making the affirmative defense provisions “state only” in their application, New 



Mexico can resolve the EPA’s jurisdictional concern. NMED Exhibit 6, pg. 11. 
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21. The Department proposed to denote which portions of 20.2.7 NMAC are included in the 



SIP through the annotations following the regulation. Pursuant to 1.24.1.7 NMAC, the annotation 



is not part of the rule. Id. 



22. The notice and hearing requirements were satisfied in this SIP revision process. See NMED 



Exhibit 6, pp. 12 – 13; see also NMED Exhibit 16. 



23. The Department’s proposal received a favorable response from EPA Region VI. See 



NMED Exhibit 15. 



24. The affirmative defense provisions do not preclude administrative or judicial enforcement 



actions to require corrective action by a permittee or for injunctive relief. The affirmative defense 



provisions apply only to the Department, and they do not preclude any person or agency, including 



the Department, from assessing or suing to recover civil penalties in a court of competent 



jurisdiction. The affirmative defense provisions are not available in any federal or third party 



actions pursuant to Sections 113 or 304 of the Clean Air Act and do not require a party seeking 



enforcement pursuant to those sections to first exhaust the administrative procedures of 20.2.7 



NMAC. 



25. The proposed revisions satisfy the statutory requirements of the Air Quality Control Act, 



NMSA 1978, Section 74-2-5(E). 



26. The Board has the authority to approve these proposed revisions pursuant to NMSA 1978, 



Section 74-2-5(C). 



27. The proposed revisions are adopted for any and all of the reasons stated above. 
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ORDER 



By a _________ majority vote of a quorum of the Board members, the proposed SIP revisions 



were approved by the Board on September 9, 2016. Annotations to 20.2.7 NMAC, with any 



appropriate corrections of typographical errors or formatting, shall be filed with the New Mexico 



State Records Center, and shall be submitted as expeditiously as possible by the Department to the 



EPA for approval of delegation authority. 



SIGNED this ____ day of September, 2016. 



 



     _____________________________ 
     John Volkerding, Chair 
     New Mexico Environmental Improvement Board 
     1190 St. Francis Drive, Suite S2100 
     Santa Fe, New Mexico 87505 
     (505) 827-2425 
     (505) 827-0310 Fax 
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CERTIFICATE OF SERVICE 



I hereby certify that a copy of this Statement of Reasons and Order was sent via the stated 
methods below to the following parties on __________ __, 2016: 
 
Via hand delivery: 
 
Christopher N. Atencio 
Andrew P. Knight 
Office of General Counsel 
New Mexico Environment Department  
121 Tijeras Avenue NE, Suite 1000 
Albuquerque, New Mexico 87102-3400 
Counsel for the New Mexico Environment Department 
 
Via First Class U.S. Mail: 
 
Jennie Lusk 
Assistant General Counsel 
New Mexico Attorney General  
Post Office Drawer 1508 
Santa Fe, New Mexico 87504 
Counsel for the Environmental Improvement Board 
     
 
 
      _____________________________ 
      Pam Castañeda, Board Administrator 
      Environmental Improvement Board 
      1190 South Saint Francis Drive, Suite 2102 
      pam.castaneda@state.nm.us 
      Phone: (505) 827-2425 
      Fax: (505) 827-2818 
 
 





mailto:pam.castaneda@state.nm.us





			BEFORE THE ENVIRONMENTAL IMPROVEMENT BOARD










525 Camino de los Marquez 
Santa Fe, NM 87505-1816 



Phone: (505) 476-4365      
Fax: (505) 476-4375 
E-mail: renae.held@state.nm.us 



Renae J. Held 



Education 2003 College of William and Mary (W&M) Williamsburg, VA 
M.A. Biology  



1998 University of North Dakota Grand Forks, ND 
B.S. Biology  



Professional 
Experience 



 
Staff Manager - Compliance Reporting, New Mexico Air Quality Bureau 
December 2014 - Present      New Mexico Environment Department                   Santa Fe, NM 



 
Environmental Enforcement Specialist - Enforcement, New Mexico Air Quality Bureau 
October 2008 – December 2014       New Mexico Environment Department                              Santa Fe, NM 
 
Assistant Chief – Non-Game and Endangered Species 
April 2007 – October 2008             New Mexico Department of Game and Fish          Santa Fe, NM 
 
Program Coordinator, Tern and Plover Conservation Partnership 
April 2002 – April 2007                  University of Nebraska – Lincoln                  Lincoln, NE 
 
Private Consultant 
October 2006- January 2007        Nebraska Game and Parks Commission            Lincoln, NE 
 
Graduate Research Assistant 
August 1999 – April 2002              College of William and Mary                          Williamsburg, VA 
 
Research Field Technician 
2000-2001, summer                     U.S. Army Corp of Engineers/W&M                        Norfolk, VA 
 
Wildlife Area Monitor, Grandview Beach Nature Preserve 
2000 - 2001, summer                      City of Hampton                                                     Hampton, VA 
 
Assistant to the Director of Research/Research Assistant/Research Intern 
May 1998 – August 1999                Wetlands Institute                                         Stone Harbor, NJ 
 
Howard Hughes Apprenticeship/EPSCoR – (Experimental Program to Stimulate 
Competitive Research) 
August 1995 – May 1998                University of North Dakota                             Grand Forks, ND 



  



 













Ted Schooley 
Curriculum Vitae 



 
Summary of Qualifications 



• Registered Professional Engineer, State of Louisiana (Mechanical) 
• 25+ years successful experience in small and medium business management 
• Experience in HR management including recruitment, development, and retention of personnel 
• Exceptional skills in engineering, business management, customer service, and problem solving 
• Solid knowledge of Window software applications, various special purpose software programs 



(HTML web site design, 3D CAD, desktop publishing, graphics design, video editing, etc.), as 
well as customization of proprietary software 



 
 
   Management Flexibility and Accomplishments: 
 



• Entrepreneurial Skills: Conceptualized, created, and managed CompServCo, a successful 
software development, marketing, and fulfillment company that produced a product MacCAD 
that won a “Top 100 Macintosh Products” award.  CompServCo also won fulfillment contracts 
(packaging design, packaging, and shipping) for several other engineering software products.  
These contracts also included co-marketing efforts such as multi-product display ads in national 
magazines, technical support, packaging and national trade shows. 



• Marketing: After a few years, CompServCo won the exclusive North American distributorship 
of a proprietary 3-D CAD kitchen design software product, Planit.  To fulfill this contract, 
CompServCo spun off another software distributing company, Planit USA.  In return for a 
lucrative distributing contract, CompServCo though Planit USA, capitalized the marketing and 
database development of Planit in the USA, and brought this new product from being unknown 
in this vertical market to a market leader within a few years.  Sold the company in 1997. 



• Contract Negotiations:  11 years experience in upper management level contract negotiations 
with major manufacturing firms in the United States, Canada, and Europe (i.e. Masco, 
Woodmode, Aristocraft, Craftmaid, and Merillat). 



• Sales & Marketing: Over 17 years experience in marketing, sales, and customer service.  
Responsible for conceptualizing and coordinating a national marketing campaigns for several 
software products, including personally creating display ads, internet advertising (web site & e-
mail campaigns), national trade shows (booth design and marketing focus), and negotiating co-
marketing efforts.  As VP Sale & Marketing, I grew a commercial print shop to win American 
Printing Magazine’s “Top 50 Fastest Growing Printing Companies” award.  I also put systems 
in place to diversify the sales base and move the company to web-based publishing. 



• Software Development: Managed software programmers developing various products for 
CompServCo:  MacCAD (3-D graphic engineering templates), Riddler (teaching software that 
incorporated text-graphics-sounds in a gaming style user interface), My Family Tree 
(genealogy software that mapped and produced a family book with text and photos), Planit Cut 
List (produced a cut list of panel parts and sizes from a list of kitchen cabinets). 



• Engineering:  Space Shuttle External Tank:  As a facilities design engineer for Martin 
Marietta, under contract to NASA, building the External Tank for the Space Shuttle I designed 
and managed construction of a dust collection system for Thermal Protection System (TPS) 
machining facility, re-designed a faulty lifting hook and insertion mechanism that inserted an 
umbrella-like washing probe into the interior of the liquid hydrogen portion of the space shuttle 
external tank, designed and oversaw the TPS application on an emergency basis on the dome of 
the LOX (liquid oxygen) tank of the External Tank used in the first Space Shuttle flight. 











• Engineering & Manufacturing Management:  Starting as an engineer at Dixie 
Manufacturing, I co-designed pneumatic instrumentation that sensed emergency conditions at 
the oil wellhead and shut down all operations using pneumatics only (no electricity or sparks to 
ignite fuel).  After being promoted to General Manager, I was responsible for all aspects of 
production and marketing of the company’s products.  In my youth, I started a jewelry 
manufacturing business that successfully mass produced and marketed silver and gold jewelry 
before returning to school to obtain my engineering degree. 



• Environmental Regulatory Management:  Almost 10 years experience managing permitting 
programs (New Source Review and Technical Services Units) of the Air Quality Bureau, New 
Mexico Environment Department.  Responsible for overseeing of constructing permitting (new 
sources and source modifications) for all applicable sources of air pollution in the State of New 
Mexico.  Under my management there was a marked increase in the quality of permit review, 
permitting guidance, as well as timeliness and quality of permits issued.  Additionally, finding 
the unit’s team spirit and job satisfaction at remarkably low levels, I initiated programs and 
management style to bring the team spirit to a high degree of harmony and sense of purpose.   



 
 
Work History 
 



• 8/13 – Present  NMED, AQB    Permit Programs Manager 
Santa Fe, NM     



• 6/01 – 8/13  NMED, AQB    Manager, NSR Permitting Unit 
Santa Fe, NM    Manager, Technical Services Unit 



• 5/00 – 5/01      Pre-Paid Legal , Inc.       Independent Associate 
Santa Fe, NM        Executive Director Level 



• 6/97 – 5/00  TLC Printing & Copying, Inc      VP Sales & Marketing 
Metairie, LA 



• 1/97 – 6/97  Sabbatical     USA, Europe, Asia   
• 5/86 – 1/97  Planit USA        Owner 



Slidell, LA  
• 7/84 – 1/97  CompServCo        Owner 



Slidell, LA         
• 1/82 – 7/84  Dixie Manufacturing, Inc.      General Manager 



Harvey, LA 
• 2/79 – 1/82  Martin Marietta Aerospace, Corp. Facilities Design Engineer 



Metairie, LA 
• 8/77 – 1/79  LSU at New Orleans       Student, engineering 



New Orleans, LA 
• 2/74 – 7/77  Abraxas Jewelry Manufacturing Owner 



New Orleans, LA 
 



Education, Certifications:   Professional Engineer, Louisiana Mechanical Engineering 
LSU, New Orleans   BS. Mechanical Engineering 



    University of Texas at El Paso BS. Math, Physics 
 
Interests:  Gardening, reading, jewelry making (certified gemologist), writing, sailing, and hiking.  
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Robert Spillers  
2261 Calle Cuesta 
Santa Fe, NM 87505 
Home 505-699-8058    Work 505-476-4324 
 



Education 
New Mexico Highlands University, Las Vegas, New Mexico 8/95-5/99 
Bachelor of Science, Environmental Science and Management 
 



Employment/Experience 
New Mexico Environment Department, Air Quality Bureau Santa Fe, NM 
Environmental Analyst  September 2005 – Current 



• New Mexico Clean Diesel grant program 
o Project lead coordinating project communications and activities between NMED, EPA, vendor and 



grant recipients 
o Draft and amend grant application work plans for submittal to EPA  
o Provide oversight of grantees’ diesel emissions reduction projects 
o Procurement and installation oversight of emission reduction technologies on eligible diesel-fueled   



fleets with in the State 
• Develop rules/guidance for unregulated sources that fall under the jurisdiction of the Bureau 



o Draft regulations 
o Collaborate with legal staff in drafting testimony for regulatory hearing 
o Prepare documents and participate in EIB hearing 
o Draft and file final rules with the NM State Records Center and Archives 



• Currently serving as the primary backup to the NMED-AQB/Bureau of Land Management Smoke Desk 
• Use applicable Microsoft Office, and other computer based, applications for the execution of job duties  
• Provide program support for Bureau activities including: 



o Develop comments for Environmental Assessments 
o Organize and conduct public outreach as it pertains to assigned projects  
o Participate in various workgroups/committees that benefit and ensure a superior work environment.  
o Provide assistance to other Bureau sections as needed 



 
Alex Safety Lane   Santa Fe, NM 
Shop Foreman/Auto Technician  October 1979 – September 2005 



• Responsible for oversight, provided expert guidance and instruction to co-workers during the execution of 
their job duties to ensure a quality product 



• Utilized relevant computer, and non computer, based diagnostic tools, equipment, and reference materials. 
• Diagnosed and repaired computerized engine management systems, general repairs and completed 



recommended maintenance  
• Communicated effectively with clients, co-workers, and management 
• Fabricated necessary repairs that deviated from standard procedures 
• This position required critical thinking, multitasking, and the ability to research, comprehend and 



implement relevant diagnostic instructions obtained from technical repair manuals 
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Proposed Revisions to the State Implementation Plan (SIP) regarding Startup, Shutdown and Malfunctions 
 



The SIP revision entails removing applicable sections of 20.2.7 NMAC-Excess Emissions during Malfunction, 
Startup, or Scheduled Maintenance from the SIP.  The applicable sections to be removed from the SIP are italicized, 
while underlined text is informative and is not part of the SIP.  All other rule language remains part of the SIP.  
 
TITLE 20 ENVIRONMENTAL PROTECTION 
CHAPTER 2 AIR QUALITY (STATEWIDE) 
PART 7  EXCESS EMISSIONS 
 
20.2.7.1  ISSUING AGENCY.  Environmental Improvement Board. 
[20.2.7.1 NMAC - Rp, 20.2.7.1 NMAC, 08/01/08] 
 
20.2.7.2  SCOPE.  All geographic areas within the jurisdiction of the environmental improvement board. 
[20.2.7.2 NMAC - Rp, 20.2.7.2 NMAC, 08/01/08] 
 
20.2.7.3  STATUTORY AUTHORITY.  Environmental Improvement Act, NMSA 1978, section 74-1-
8(A)(4) and (7), and Air Quality Control Act, NMSA 1978, sections 74-2-1 et seq., including specifically, section 
74-2-5(A), (B) and (C). 
[20.2.7.3 NMAC - Rp, 20.2.7.3 NMAC, 08/01/08] 
 
20.2.7.4  DURATION.  Permanent. 
[20.2.7.4 NMAC - Rp, 20.2.7.4 NMAC, 08/01/08] 
 
20.2.7.5  EFFECTIVE DATE.  08/01/08, unless a later date is cited at the end of a section. 
[20.2.7.5 NMAC - Rp, 20.2.7.5 NMAC, 08/01/08] 
[The latest effective date of any section in this part is 8/1/2008.] 
 
20.2.7.6  OBJECTIVE. 
 A. Establish requirements for a source whose operation results in an excess emission. 
 B. Establish criteria for a source whose operation results in an excess emission to claim an 
affirmative defense in an administrative or judicial enforcement action from a civil penalty. 
[20.2.7.6 NMAC - Rp, 20.2.7.6 NMAC, 08/01/08] 
[Subsection B of 20.2.7.6 NMAC is not federally enforceable and is not included as a part of New Mexico’s State 
Implementation Plan.] 
 
20.2.7.7  DEFINITIONS.  In addition to the terms defined in 20.2.2 NMAC (Definitions), as used in this 
part, the following definitions apply. 
 A. “Air pollution control equipment” means any apparatus, including acid plants, afterburners, 
baghouses, cyclones, electrostatic precipitators, flares, incinerators, and particulate or gaseous scrubbers, utilized to 
control the emission of a regulated air contaminant, including a fugitive emission. 
 B. “Air quality regulation or permit condition” means any regulation adopted by the board, 
including a federal new source performance standard adopted by reference, or any condition of an air quality permit 
issued by the department.  National emission standards for hazardous air pollutants and maximum achievable 
control technology standards are not included in this definition. 
 C. “Bypass” means the diversion of a regulated air contaminant around air pollution control 
equipment or process equipment. 
 D. “Excess emission” means the emission of an air contaminant, including a fugitive emission, in 
excess of the quantity, rate, opacity or concentration specified by an air quality regulation or permit condition. 
 E. “Malfunction” means any sudden and unavoidable failure of air pollution control equipment or 
process equipment beyond the control of the owner or operator, including malfunction during startup or shutdown.  
A failure that is caused entirely or in part by poor maintenance, careless operation, or any other preventable 
equipment breakdown shall not be considered a malfunction. 
 F. “Part” means an air quality regulation under Title 20, Chapter 2 of the New Mexico 
Administrative Code. 
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 G. “Regular business day” means any day on which state government offices are open for normal 
business.  Saturdays, Sundays, and official federal and state holidays are not regular business days. 
 H. “Shutdown” means the cessation of operation of any air pollution control equipment or process 
equipment. 
 I. “Startup” means the setting into operation of any air pollution control equipment or process 
equipment. 
[20.2.7.7 NMAC - Rp, 20.2.7.7 NMAC, 08/01/08] 
 
20.2.7.8  AMENDMENT OR SUPERSESSION OF PRIOR REGULATIONS.  This part supersedes 
New Mexico Administrative Code (“NMAC”) 20.2.7 -- Excess Emissions During Malfunction, Startup, Shutdown, 
or Scheduled Maintenance last filed October 30, 1995. 
[20.2.7.8 NMAC - Rp, 20.2.7.8 NMAC, 08/01/08] 
 
20.2.7.9  DOCUMENTS.  No documents are cited in this part. 
[20.2.7.9 NMAC - N, 08/01/08] 
 
20.2.7.10 SEVERABILITY.  If any provision of this part, or the application of such provision to any 
person or circumstance, is held invalid, the remainder of this part, or the application of such provision to any person 
or circumstance other than those as to which it is held invalid, shall not be affected thereby. 
[20.2.7.10 NMAC - N, 08/01/08] 
 
20.2.7.11 CONSTRUCTION.  This part shall be liberally construed to carry out its purpose. 
[20.2.7.11 NMAC - N, 08/01/08] 
 
20.2.7.12 SAVINGS CLAUSE..  Repeal or supersession of a prior version of this part shall not affect any 
administrative or judicial action initiated under that prior version. 
[20.2.7.12 NMAC - N, 08/01/08] 
 
20.2.7.13 COMPLIANCE WITH OTHER REGULATIONS.  Compliance with this part does not relieve 
a person from the responsibility to comply with any other applicable federal, state, or local statute or regulation. 
[20.2.7.13 NMAC - N, 08/01/08] 
 
20.2.7.14 REQUIREMENTS REGARDING ROUTINE OR PREDICTABLE EMISSIONS DURING 
STARTUP, SHUTDOWN, AND MAINTENANCE. 
 A. The owner or operator of a source subject to a permit or to the notification requirement under 
section 15 of this part, shall establish and implement a plan to minimize emissions during routine or predictable 
startup, shutdown, and scheduled maintenance through work practice standards and good air pollution control 
practices.  This requirement shall not apply to any affected facility defined in and subject to an emissions standard 
and an equivalent plan under 40 CFR Part 60 (NSPS), 40 CFR Part 63 (MACT), or an equivalent plan under 20.2.72 
NMAC - Construction Permits, 20.2.70 NMAC - Operating Permits, 20.2.74 NMAC - Permits - Prevention of 
Significant Deterioration (PSD), or 20.2.79 NMAC - Permits - Nonattainment Areas. 
 B. The owner or operator shall maintain the plan at the location authorized by the permit, at the 
facility, or at the nearest occupied facility, and provide the plan to the department upon written request. 
 C. This requirement shall become effective 180 days after the effective date of this part. 
[20.2.7.14 NMAC - Rp, 20.2.7.14 NMAC, 08/01/08] 
 
20.2.7.15 TEMPORARY PROVISIONS FOR ROUTINE OR PREDICTABLE EMISSIONS 
DURING STARTUP, SHUTDOWN, AND SCHEDULED MAINTENANCE. 
 A. If the inclusion of emissions during routine or predictable startup, shutdown, or scheduled 
maintenance in addition to the potential emission rate or potential to emit of a source could exceed an applicable 
emissions limitation, or would cause the source to exceed an applicability threshold in 20.2.72 NMAC - 
Construction Permits, 20.2.70 NMAC - Operating Permits, 20.2.74 NMAC - Permits - Prevention of Significant 
Deterioration (PSD), or 20.2.79 NMAC - Permits - Nonattainment Areas, the owner or operator shall notify the 
department in writing no later than 180 days after the effective date of this part.  The notice shall include a 
preliminary estimate of emissions by pollutant to the extent practicable and identify the nature of permitting action 
likely to be required. 
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 B. The owner or operator shall submit the necessary permit application no later than 120 days after 
receiving a request from the department. 
 C. If a timely notice is submitted under Subsection A of 20.2.7.15 NMAC for any excess emission 
during routine or predictable startup, shutdown, or scheduled maintenance, the owner or operator shall comply only 
with Paragraph (2) of Subsection A of 20.2.7.110 NMAC - Final Report, until the permit is issued or denied. 
 D. At the request of the department, the owner or operator of a source that does not submit a 
notification under Subsection A of 20.2.7.15 NMAC shall submit the basis for its determination and supporting 
analysis. 
[20.2.7.15 NMAC - N, 08/01/08] 
 
20.2.7.16 to 20.2.7.107 [RESERVED] 
 
20.2.7.108 APPLICABILITY. 
 A. Any source: 
  (1) whose operation results in an emission of an air contaminant, including a fugitive 
emission, in excess of the quantity, rate, opacity or concentration specified by an air quality regulation or permit 
condition; or 
  (2) subject to the requirements of  20.2.73 NMAC - Notices of Intent and Emissions 
Inventory Requirements, 20.2.72 NMAC - Construction Permits, 20.2.70 NMAC - Operating Permits, 20.2.74 - 
Permits - Prevention of Significant Deterioration (PSD), or 20.2.79 - Permits - Nonattainment Areas. 
 B. Deviations under 20.2.70 NMAC - Operating Permits that do not result in excess emissions are not 
subject to the provisions of 20.2.7 NMAC. 
 C. This part does not create a separate cause of action for failure to obtain a permit under 20.2.72 
NMAC - Construction Permits, 20.2.70 NMAC - Operating Permits, 20.2.74 - Permits - Prevention of Significant 
Deterioration (PSD), or 20.2.79 - Permits - Nonattainment Areas. 
[20.2.7.108 NMAC - N, 08/01/08] 
 
20.2.7.109 OPERATION RESULTING IN AN EXCESS EMISSIONS.  The emission of an air 
contaminant in excess of the quantity, rate, opacity, or concentration specified in an air quality regulation or permit 
condition that results in an excess emission is a violation of the air quality regulation or permit condition and may be 
subject to an enforcement action.  The owner or operator of a source having an excess emission shall, to the extent 
practicable, operate the source, including associated air pollution control equipment, in a manner consistent with 
good air pollution control practices for minimizing emissions. 
[20.2.7.109 NMAC - Rp, 20.2.7.109 NMAC, 08/01/08] 
 
20.2.7.110 NOTIFICATION. 
 A. The owner or operator of a source having an excess emission shall report the following 
information to the department on forms provided by the department. The department may authorize the submittal of 
such reports in electronic format. 
  (1) Initial report:  the owner or operator shall file an initial report, no later than the end of the 
next regular business day after the time of discovery of an excess emission that includes all available information for 
each item in Subsection B of 20.2.7.110 NMAC.   
  (2) Final report:  the owner or operator shall file a final report that contains specific and 
detailed information for each item in Subsection B of 20.2.7.110 NMAC, no later than ten (10) days after the end of 
the excess emission. 
 B. The report shall include the following information. 
  (1) The name of the source. 
  (2) The name of the owner and operator of the source. 
  (3) The name and title of the person preparing the report. 
  (4) Identifying information such as permit and database numbers. 
  (5) The specific date(s) and time(s) the excess emission occurred. 
  (6) Identification of the equipment involved and the emission point(s) (including bypass) 
from which the excess emission occurred. 
  (7) The air quality regulation or permit condition that was exceeded. 
  (8) Identification of the air contaminant(s) and the magnitude of the excess emission 
expressed in the units of the air quality regulation or permit condition. 
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  (9) The method for determining the magnitude and duration of the excess emission. 
  (10) The cause and nature of the excess emission. 
  (11) The steps taken to limit the duration and magnitude of the excess emission. 
  (12) The corrective action(s) taken to eliminate the cause of the excess emission. If one or 
more corrective actions are required, the report shall include a schedule for implementation of those actions, with 
associated progress reports.  If no corrective actions are required, the report shall include a detailed explanation for 
that conclusion. 
  (13) The corrective action(s) taken to prevent a recurrence of the excess emission. 
  (14) Whether the owner or operator attributes the excess emission to malfunction, startup or 
shutdown. 
  (15) Whether the owner or operator will claim an affirmative defense under Sections 111, 
112, or 113 of 20.2.7 NMAC.  If claiming an affirmative defense, an analysis with and the supporting evidence for 
each criterion shall be submitted no later than thirty (30) days after submittal of the final report required by this 
subsection (Subsection B of 20.2.7.110 NMAC).  Upon the department's receipt of a written request by the owner or 
operator no later than thirty (30) days after submittal of the final report, the department may grant an extension to 
complete the analysis not to exceed thirty (30) additional days. 
  (16) The contents of the final report shall contain a signed certification of truth, accuracy, and 
completeness.  This certification shall be signed by the person who is reporting the excess emission. 
 C. The department may request that the owner or operator of a source provide additional information.  
This information shall be reported within a time period specified by the department. 
 D. If the period of an excess emission extends beyond the deadline specified in Paragraph (2) of 
Subsection A of 20.2.7.110 NMAC, the owner or operator shall notify the department in writing within seventy-two 
(72) hours of the date and time when the excess emission ceased.  This notification shall include all items required in 
Subsection B of 20.2.7.110 NMAC. 
[20.2.7.110 NMAC - Rp, 20.2.7.110 NMAC, 08/01/08] 
[Paragraph 15 of Subsection B of 20.2.7.110 NMAC is not federally enforceable and is not included as a part of 
New Mexico’s State Implementation Plan.] 
 
 
20.2.7.111 AFFIRMATIVE DEFENSE FOR AN EXCESS EMISSION DURING MALFUNCTION. 
 A. The owner or operator of a source subject to this part may claim an affirmative defense for an 
excess emission during malfunction for a civil penalty in an administrative or judicial enforcement action, except for 
an action to enforce a federal new source performance standard.  There shall be no affirmative defense for an 
excess emission during malfunction for the owner or operator's liability or the department's claim for injunctive 
relief for the excess emission.  The owner or operator claiming an affirmative defense for an excess emission during   
malfunction shall bear the burden of proof to demonstrate the following criteria. 
  (1) The excess emission was caused by a malfunction. 
  (2) The excess emission: 
   (a) did not stem from any activity or event that could have been foreseen and 
avoided, or planned for; and 
   (b) could not have been avoided by better operation and maintenance practices. 
  (3) To the maximum extent practicable the air pollution control equipment or processes were 
maintained and operated in a manner consistent with good practice for minimizing emissions. 
  (4) Repairs were made in an expeditious fashion when the operator knew or should have 
known that applicable emission limitations were being exceeded.  Off-shift labor and overtime must have been 
utilized, to the extent practicable, to ensure that such repairs were made as expeditiously as practicable. 
  (5) The amount and duration of the excess emission (including any bypass) were minimized 
to the maximum extent practicable during periods of such emissions. 
  (6) All possible steps were taken to minimize the impact of the excess emission on ambient 
air quality. 
  (7) All emission monitoring systems were kept in operation if at all possible. 
  (8) The excess emission was not part of a recurring pattern indicative of inadequate design, 
operation, or maintenance. 
  (9) The owner or operator complied with the notification requirements in Section 110 of 
20.2.7 NMAC. 
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  (10) The owner or operator's actions in response to the excess emission were documented by 
properly signed, contemporaneous operating logs, or other relevant evidence. 
 B. The department may request that the owner or operator of a source provide additional 
information beyond what is required in this section (20.2.7.111 NMAC).  This additional information shall be 
reported within the time period specified by the department. 
[20.2.7.111 NMAC - N, 08/01/08] 
[20.2.7.111 NMAC is not federally enforceable and is not included as a part of New Mexico’s State Implementation 
Plan.] 
 
 
20.2.7.112 AFFIRMATIVE DEFENSE FOR AN EXCESS EMISSION DURING STARTUP OR 
SHUTDOWN. 
 A. The owner or operator of a source subject to this part may claim an affirmative defense for an 
excess emission during startup or shutdown for a civil penalty in an administrative or judicial enforcement action, 
except for an action to enforce a federal new source performance standard.  There shall be no affirmative defense 
for an excess emission during startup or shutdown for the owner or operator's liability or the department's claim for 
injunctive relief for the excess emission.  The owner or operator claiming an affirmative defense for an excess 
emission during startup or shutdown shall bear the burden of proof to demonstrate the following criteria. 
  (1) The excess emission occurred during a startup or shutdown. 
  (2) The duration of the excess emission that occurred during startup and shutdown was short 
and could not have been prevented through careful planning and design. 
  (3) The excess emission was not part of a recurring pattern indicative of inadequate design, 
operation, or maintenance. 
  (4) If the excess emission was caused by a bypass (an intentional diversion of control 
equipment), then the bypass was unavoidable to prevent loss of life, personal injury, or severe property damage. 
  (5) At all times, the source was operated in a manner consistent with good practices for 
minimizing emissions. 
  (6) The frequency and duration of operation in startup or shutdown mode was minimized to 
the maximum extent practicable. 
  (7) All possible steps were taken to minimize the impact of the excess emission on ambient 
air quality. 
  (8) All emissions monitoring systems were kept in operation if at all possible. 
  (9) The owner or operator complied with the notification requirements in Section 110 of 
20.2.7 NMAC. 
  (10) The owner or operator's actions during the period of the excess emission were 
documented by properly signed, contemporaneous operating logs, or other relevant evidence. 
 B. The department may request that the owner or operator of a source provide additional 
information beyond what is required in this section (20.2.7.112 NMAC).  This additional information shall be 
reported within the time period specified by the department. 
 C. An excess emission due to malfunction during a period of startup or shutdown which is authorized 
by permit shall be treated as a malfunction under 20.2.7.111 NMAC. 
[20.2.7.112 NMAC - Rp, 20.2.7.112 NMAC, 08/01/08] 
[20.2.7.112 NMAC is not federally enforceable and is not included as a part of New Mexico’s State Implementation 
Plan.] 
 
 
20.2.7.113 AFFIRMATIVE DEFENSE FOR AN EMERGENCY. 
 A. An “emergency” means any situation arising from sudden and reasonably unforeseeable events 
beyond the control of the permittee, including acts of God, which situation requires immediate corrective action to 
restore normal operation, and that causes the source to exceed a technology-based emission limitation due to 
unavoidable increases in emissions attributable to the emergency.  An emergency shall not include noncompliance 
to the extent caused by improperly designed equipment, lack of preventive maintenance, or careless or improper 
operation. 
 B. An emergency constitutes an affirmative defense to an action brought for noncompliance with the 
technology-based emission limitation if the owner or operator of the source demonstrates through properly signed, 
contemporaneous operating logs, or other relevant evidence that: 
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  (1) an emergency occurred and that the owner or operator can identify the cause(s) of the 
emergency; 
  (2) the source was at the time being properly operated; 
  (3) during the period of the emergency the owner or operator took all reasonable steps to 
minimize levels of emissions that exceeded the technology-based emission limitation; and 
  (4) the owner or operator fulfilled the notification requirements under Subsection A of 
20.2.7.110 NMAC, including a description of the emergency, any steps taken to mitigate emissions, and corrective 
actions taken. 
 C. In any enforcement proceeding, the owner or operator seeking to establish the occurrence of an 
emergency has the burden of proof. 
 D. The department may request that the owner or operator of a source provide additional 
information beyond what is required in this section (20.2.7.113 NMAC).  This additional information shall be 
reported within the time period specified by the department. 
[20.2.7.113 NMAC - N, 08/01/08] 
[20.2.7.113 NMAC is not federally enforceable and is not included as a part of New Mexico’s State Implementation 
Plan.] 
 
20.2.7.114 ROOT CAUSE AND CORRECTIVE ACTION ANALYSIS. 
 A. The owner or operator of a source having an excess emission, upon written request of the 
department, shall prepare an analysis that uses appropriate analytical tools and contains the following information. 
  (1) an analysis describing the root cause and all contributing causes of the excess emission; 
  (2) an analysis of the corrective actions implemented or available to reduce the likelihood of 
a recurrence of the excess emission resulting from the causes identified under Paragraph (1) of Subsection A of 
20.2.7.114 NMAC, including, as applicable: 
   (a) identification of implemented or available corrective action alternatives, such as 
changes in design, operation and maintenance; 
   (b) the estimated cost associated with each corrective action alternative; 
   (c) the probable effectiveness of each corrective action alternative; 
   (d) if no corrective action alternatives are available, a clear explanation providing an 
adequate justification for that conclusion; and 
   (e) if one or more corrective actions are identified, a schedule for implementation 
and progress reports. 
 B. The department shall make the request no later than ninety (90) days after receipt of the final 
report under Subsection A of 20.2.7.110 NMAC. 
 C. The department may request the analysis specified in Subsection A of 20.2.7.114 NMAC after 
considering relevant factors.  Examples of such relevant factors may include but are not limited to the significance 
of the excess emission, the nature or pattern of excess emissions, or the history of the source, as well as other factors 
determined to be relevant by the department. 
 D. The completed analysis shall be submitted to the department no later than sixty (60) days after the 
request for submittal pursuant to Subsection A of 20.2.7.114 NMAC.  The department may grant an extension to 
submit the analysis for good cause shown. 
 E. The owner or operator of a source complying with this section may assert a claim for confidential 
information protection pursuant to 20.2.1.115 NMAC. 
[20.2.7.114 NMAC - N, 08/01/08] 
 
20.2.7.115 REVIEW OF THE DEPARTMENT'S DETERMINATIONS UNDER SECTIONS 111, 112, 
AND 113.  The department may issue a determination regarding an owner or operator's assertion of the affirmative 
defense under Section 111, 112, or 113 of 20.2.7 NMAC on the basis of any relevant information, including but not 
limited to information submitted pursuant to this part or obtained through an inspection.  Any such determination is 
not a final action and is not reviewable, shall not be a prerequisite to the commencement of an administrative or 
judicial enforcement action, does not constitute a waiver of liability pursuant to Section 116 of 20.2.7 NMAC, and 
shall not preclude an enforcement action by the federal government or a citizen pursuant to the federal Clean Air 
Act.  A source may not assert an affirmative defense under Section 111, 112, or 113 of 20.2.7 NMAC in an 
administrative or judicial enforcement action unless it asserted such defense pursuant to Subsection B of 20.2.7.110 
NMAC. 
[20.2.7.115 NMAC - Rp, N, 08/01/08] 
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[20.2.7.115 NMAC is not federally enforceable and is not included as a part of New Mexico’s State Implementation 
Plan.] 
 
20.2.7.116 FUTURE ENFORCEMENT ACTION.  The department may commence an administrative or 
judicial enforcement action against the owner or operator of a source for an excess emission for which it has made 
a determination pursuant to Section 115 of 20.2.7 NMAC if the department determines that the excess emission is 
related to a pattern of excess emission events, poor maintenance, careless or marginal operation, or other 
appropriate reason. 
[20.2.7.116 NMAC - Rp, 20.2.7.116 NMAC, 08/01/08] 
[20.2.7.116 NMAC is not federally enforceable and is not included as a part of New Mexico’s State Implementation 
Plan.] 
 
HISTORY OF 20.2.7 NMAC: 
Pre- NMAC History:  The material in this part was derived from that previously filed with the commission of 
public records - state records center and archives. 
HSSD 70-1, Ambient Air Quality Standards And Air Quality Control Regulations, 01/27/70. 
ACQR 801, Air Quality Control Regulation 801 - Excess Emissions During Malfunction, Startup, Shutdown, or 
Scheduled Maintenance, 04/29/81. 
 
History of Repealed Material:  20.2.7 NMAC, Excess Emissions during Malfunction, Startup, Shutdown, or 
Scheduled Maintenance (filed 10/16/02) repealed 08/01/08/ 
 
Other History: 
ACQR 801, Air Quality Control Regulation 801 - Excess Emissions During Malfunction, Startup, Shutdown, or 
Scheduled Maintenance, filed 04/29/81was renumbered into first version of the New Mexico Administrative Code 
as 20 NMAC 2.7, Air Quality  (Statewide) - Excess Emissions During Malfunction, Startup, Shutdown, or 
Scheduled Maintenance, filed 10/30/95. 
20 NMAC 2.7, Air Quality  (Statewide) - Excess Emissions During Malfunction, Startup, Shutdown, or Scheduled 
Maintenance, filed 10/30/95 was renumbered, reformatted and replaced by 20.2.7 NMAC, Excess Emissions During 
Malfunction, Startup, Shutdown, or Scheduled Maintenance, effective 10/31/02. 
Excess Emissions during Malfunction, Startup, Shutdown, or Scheduled Maintenance (filed 10/16/02) was replaced 
by 20.2.7 NMAC, Excess Emissions, effective 08/01/08. 
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I. INTRODUCTION 1 



Mr. Spillers submits this direct testimony on behalf the Department and in support of the 2 



proposed revisions to the State Implementation Plan (SIP). These revisions entail removing 3 



certain sections of 20.2.7 NMAC-Excess Emissions (Part 7) from the SIP and leaving the 4 



removed sections in the rule as state-only provisions. A “markup” version of the proposed 5 



revisions is attached as NMED Exhibit 5. 6 



 7 



II. REGULATORY BACKGROUND 8 



The Clean Air Act (CAA) requires New Mexico to adopt and submit a plan for the 9 



implementation, maintenance, and enforcement of primary and secondary national ambient air 10 



quality standards (NAAQS) to the EPA pursuant to the CAA Section 110(a). Part 7 was 11 



NMED Exhibit 6 
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originally adopted as Air Quality Control Regulation 801 in 1970, and was subsequently 1 



approved by the U.S. Environmental Protection Agency (EPA) as part of the original SIP for 2 



New Mexico. 38 Fed. Reg. 12702, 12704 (May 14, 1973). Reporting requirements were added in 3 



1981. 4 



Since the original adoption of Part 7, EPA has issued several policy statements regarding 5 



the type of enforcement discretion that states could exercise for excess emissions without 6 



violating the CAA. In 2004, the EPA notified the Department that the 1981 amended rule was 7 



inconsistent with the EPA’s interpretation of the CAA. In 2007 the Department began a 8 



concerted effort with stakeholders and the EPA to create a rule that would conform to EPA’s 9 



interpretation of the CAA, ultimately proposing repeal and replacement of Part 7. There were 10 



several reasons for the repeal and replacement of Part 7 in 2008, including: 11 



• The 1981 rule did not conform to EPA’s 1999 guidance; 12 



• The 1981 rule was vague and created uncertainty for the business community; and 13 



• The rule was inadequate to stem the flow of excess emission reports. 14 



The 2008 rule adopted the EPA’s criteria issued through the 1999 policy nearly verbatim. 15 



In a letter dated April 30, 2008, EPA Region VI stated: “With respect to the proposed addition of 16 



20.2.7.14 NMAC . . . we applaud NMED’s efforts to ensure that all emissions from a source are 17 



properly permitted, including routine emissions occurring during periods of startup, shutdown, 18 



and maintenance activities.” See NMED Exhibit 7. In the Federal Register notice containing 19 



EPA’s approval of the 2008 rule, 74 FR 46910, included herein as NMED Exhibit 8, EPA stated 20 



that, “We are approving the October 7, 2008 SIP submittal because the revisions to 20.2.7 21 



NMAC are consistent with the [CAA]. This action is in accordance with section 110 of the 22 



[CAA].” NMED Exhibit 8, 74 Fed. Reg. 46910, 46910 (Sept. 14, 2009). The EPA recognized 23 
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that, “While all excess emissions are violations, …imposition of a penalty for sudden and 1 



unavoidable malfunctions, startups, or shutdowns caused by circumstances entirely beyond the 2 



control of the owner or operator may not be appropriate. NMED Exhibit 8, 74 Fed. Reg. 74910, 3 



46912. 4 



On June 30, 2011, the Sierra Club filed a petition with EPA concerning treatment of 5 



excess emissions during periods of startup, shutdown, and malfunction (SSM) of industrial 6 



processes or emission control equipment by air agency rules in EPA-approved SIPs. (Sierra Club 7 



Petition) NMED Exhibit 9. In response to the Sierra Club Petition, the EPA issued a proposed 8 



rule, State Implementation Plans: Response to Petition for Rulemaking; Findings of Substantial 9 



Inadequacy; and SIP Calls To Amend Provisions Applying to Excess Emissions During Periods 10 



of Startup, Shutdown, and Malfunction; Proposed Rule, 78 Fed. Reg. 12459 (Feb. 22, 2015). See 11 



NMED Exhibit 10. 12 



In response to the EPA’s proposed rule, the Department submitted comments strongly 13 



disagreeing with the EPA findings of substantial inadequacy with Part 7. See NMED Exhibit 11. 14 



The Department also argued that EPA Headquarters did not consult with EPA Region VI prior to 15 



issuing its findings. NMED Exhibit 11, pg. 1. The Department’s letter reiterated that during the 16 



rule development, the Department worked closely with EPA Region VI, and as a result, the 2008 17 



rule mirrored the 1999 guidance. Id. Along with the comment letter, the Department submitted 18 



an interpretive letter that detailed how the Department’s rule conformed to the 1999 policy and 19 



the CAA. See NMED Exhibit 12. On June 12, 2015, the EPA issued its final action on the Sierra 20 



Club’s Petition for rulemaking. See NMED Exhibit 14, 80 Fed. Reg. 33840 (June 12, 2015). 21 



  22 
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III. FINAL RULE OVERVIEW 1 



In the final action, EPA clarified, restated, and revised its guidance concerning its 2 



interpretation of the CAA requirements with respect to treatment in SIPs of excess emissions that 3 



occur during periods of SSM. The EPA specifically evaluated existing SIP provisions in a 4 



number of states, including New Mexico, for consistency with the EPA’s interpretation of the 5 



CAA and in light of recent court decisions addressing this issue. See NMED Exhibit 14.  The 6 



EPA issued a finding that certain New Mexico SIP provisions, found in 20.2.7 NMAC Excess 7 



Emissions, are substantially inadequate to meet CAA requirements and, thus, issued a “SIP call” 8 



for New Mexico and 35 other states. Specifically, EPA found sections 20.2.7.111, .112, and .113 9 



substantially inadequate. NMED Exhibit 14, 80 Fed. Reg. 33840, 33967- 68. SIP revisions are 10 



due no later than eighteen (18) months from the issuance of a SIP call (Nov. 22, 2016). NMED 11 



Exhibit 14, 80 Fed. Reg. 33840, 33847. Included in the final action was EPA’s updated SSM 12 



Policy as it applies to SIP provisions. 13 



EPA’s final rule also addressed a 2014 federal court decision finding that the CAA 14 



precludes EPA’s authority to create affirmative defense provisions applicable to private civil 15 



suits, Natural Resources Defense Council v. EPA, 749 F.3d 1055 (D.C. Cir. 2014), (NRDC) 16 



attached herein as NMED Exhibit 13. The federal court found that CAA sections 113 and 304 17 



preclude EPA’s authority to create affirmative defense provisions in EPA’s National Emission 18 



Standards for Hazardous Air Pollutants (NESHAP) for sources that manufacture Portland cement 19 



because such provisions purport to alter the jurisdiction of federal courts to assess liability and 20 



impose penalties for violations of those limits in private civil enforcement cases. NMED Exhibit 21 



13, pp. 15-16; NRDC, 749 F.3d at 1063. The EPA believes that the reasoning of the court in 22 



NRDC indicates that the states also have no authority in SIP provisions to alter the jurisdiction of 23 
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federal courts to assess penalties for violations of CAA requirements through affirmative defense 1 



provisions. See NMED Exhibit 14, 80 Fed. Reg. 33840, 33851. If states lack authority under the 2 



CAA to alter the jurisdiction of the federal courts through affirmative defense provisions in SIPs, 3 



then the EPA lacks authority to approve any such provision in a SIP. Id. 4 



 5 



IV. AFFIRMATIVE DEFENSE  6 



The affirmative defense process allows an emitter to claim a defense from civil penalties 7 



for an excess emission, i.e., a violation of its emissions limits allowed under the facility permit or 8 



under an applicable regulation. For example, an emitter might claim that the excess emissions 9 



were due to unavoidable malfunction of equipment at the facility. The Bureau reviews the 10 



information submitted by the emitter to determine if the excess emissions meet the criteria for an 11 



affirmative defense specified in Part 7. If it does, the Bureau approves the affirmative defense 12 



and would not assess a penalty for the excess emission, even though it is still considered a 13 



violation of the facility permit. Under the current regulatory process, there is no automatic 14 



affirmative defense approval and not all affirmative defenses claims are approved. Only those 15 



which meet all the criteria specified in 20.2.7 NMAC for affirmative defense may be approved, 16 



and the Bureau retains the ability to enforce compliance pursuant to 20.2.7.116 NMAC. 17 



 18 



V. DETERMINATION FOR 20.2.7 NMAC 19 



EPA granted the Sierra Club’s Petition regarding the three provisions in the New Mexico 20 



SIP that provide affirmative defenses for excess emissions that occur during malfunctions 21 



(20.2.7.111 NMAC), startup and shutdown (20.2.7.112 NMAC), and emergencies (20.2.7.113 22 



NMAC). NMED Exhibit 14, 80 Fed. Reg. 33840, 33967 – 68. The Sierra Club objected to the 23 
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inclusion of these provisions in the SIP based on its view that affirmative defense provisions are 1 



always inconsistent with CAA requirements. NMED Exhibit 9, pp 54-55. The Sierra Club also 2 



argued that each of these affirmative defenses is generally available to all sources, which is in 3 



contravention of the EPA’s recommendation in the SSM Policy that affirmative defenses should 4 



not be available to “a single source or groups of sources that has the potential to cause an 5 



exceedance of the NAAQS.” Id. Finally, the Sierra Club argued that the affirmative defense 6 



provision applicable to emergency events is impermissible because it was modeled after the 7 



EPA’s Title V regulations, which are not meant to apply to SIP provisions. Id. at pg. 55. The 8 



EPA found that all three of these provisions are inconsistent with CAA sections 110(a)(2)(A), 9 



110(a)(2)(C) and 302(k), and with respect to CAA sections 113 and 304. NMED Exhibit 14, 80 10 



Fed. Reg. 33840, 33967 – 68. 11 



The EPA also found that the affirmative defenses for all three sections limited the 12 



jurisdiction of the federal court in an enforcement action and limited the authority of the court to 13 



impose monetary penalties as contemplated in CAA sections 113 and 304. NMED Exhibit 14, 80 14 



Fed. Reg. 33840, 33846. The EPA believes that each of these provisions interferes with the 15 



intended enforcement structure of the CAA through which parties may seek to bring enforcement 16 



actions for violations of SIP emission limits and courts may exercise their jurisdiction to 17 



determine what, if any, relief is appropriate. Id. Particular to each identified section in Part 7, the 18 



EPA stated the following: 19 



 20 



20.2.7.111 NMAC: The EPA reasoned that this provision is inconsistent with the CAA because 21 



it neither limits the defense to only those sources that do not have the potential to cause 22 



exceedances of the NAAQS or PSD increments nor requires sources to make an “after the fact” 23 
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showing that no such exceedances actually occurred as an element of the affirmative defense. 1 



This section also limits the jurisdiction of the federal court in an enforcement action and limited 2 



the authority of the court to impose monetary penalties. NMED Exhibit 10, 78 Fed. Reg. 12460, 3 



12523 (February 22, 2013). 4 



To clarify the Department’s intent of Section 111 of Part 7, the Department stated in its 5 



interpretive letter to EPA that: 6 



To the extent section 111 may be interpreted as ambiguous, the AQB hereby clarifies that 7 
it will not grant an affirmative defense to a source or group of sources whose excess 8 
emissions had the potential to cause an exceedance of the NAAQS or PSD increments. 9 
(Nor has the AQB done so in the past.) To verify that the NAAQS and PSD increments 10 
were not threatened by an excess emission event, the AQB will, as necessary, (1) use its 11 
authority to request additional information, pursuant to 20.2.7.111.B NMAC; (2) base its 12 
determination on any relevant information, including but not limited to that submitted by 13 
the source or obtained through inspection, pursuant to 20.2.7.115 NMAC; and (3) treat an 14 
exceedance of a NAAQS or PSD increment as an “appropriate reason” to take an 15 
enforcement action pursuant to 20.2.7.116 NMAC, notwithstanding any prior 16 
determination regarding an assertion of affirmative defense. 17 
NMED Exhibit 12, pg. 2. 18 



It has never been, nor will it ever be, the intent of the Department to limit private civil suits or 19 



the authority of federal courts to impose penalties with respect to affirmative defenses as stated 20 



clearly in 20.2.7.115 NMAC. 21 



20.2.7.112 NMAC: The EPA interpreted this section to allow an affirmative defense for excess 22 



emissions that occur during planned events such as startup and shutdown which is contrary to the 23 



EPA’s current interpretation of the CAA to allow such affirmative defenses only for events 24 



beyond the control of the source, i.e., during malfunctions. NMED Exhibit 10, 78 Fed. Reg. 25 



12460, 12523. This section also limits the jurisdiction of the federal court in an enforcement 26 



action and limited the authority of the court to impose monetary penalties. NMED Exhibit 14, 80 27 



Fed. Reg. 33840, 33852. 28 



  29 
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The Department’s interpretive letter states with respect to section 112 of Part 7: 1 



The State of New Mexico’s SIP submittal for 20.2.7 NMAC submitted to EPA on October 2 
7, 2008, clearly states that the intent and AQB’s interpretation of 20.2.7.112 NMAC is that 3 
all routine and predictable emissions resulting from startup, shutdown, and scheduled 4 
maintenance must be addressed in the permit process, thus limiting what may be claimed 5 
as an excess emission during startups and shutdowns to those emissions that are not 6 
predictable or routine. 7 
 8 
The permitting requirements for emissions related to predictable or routine startups and 9 
shutdowns are outlined under 20.2.7.15 NMAC. Both Sections 15 and 112 were developed 10 
based on written and verbal correspondence from EPA Region VI, who advised the AQB 11 
that all predictable or routine startup, shutdown and scheduled maintenance emissions 12 
should be subject to permit limitations. Sections 15 and 112 provide the AQB with the 13 
necessary provisions to ensure that only those excess emissions that occur during 14 
unpredictable or non-routine startup and shutdown events are afforded the opportunity to 15 
claim an affirmative defense. To the extent that Section 112 is ambiguous, the AQB hereby 16 
clarifies that it will not grant an affirmative defense to a source for a planned startup or 17 
shutdown, nor has it done so in the past. 18 



 NMED Exhibit 12, pp. 2-3. 19 



20.2.7.113 NMAC: The EPA stated that this provision is an impermissible affirmative defense 20 



because it does not explicitly limit the defense to monetary penalties; it establishes criteria that 21 



are inconsistent with those in the EPA’s SSM Policy; and it can be read to create different or 22 



additional defenses from those that are provided in underlying federal technology-based 23 



emission limitations. NMED Exhibit 10, 78 Fed. Reg. 12460, 12523. This section also limits the 24 



jurisdiction of the federal court in an enforcement action and limited the authority of the court to 25 



impose monetary penalties. NMED Exhibit 14, 80 Fed. Reg. 33840, 33852. 26 



In addressing section 113 of Part 7, the Department’s interpretive letter states that: 27 



AQB interprets 20.2.7.113 NMAC as follows: (1) The affirmative defense requirements in 28 
Section 113 do not explicitly limit the defense to civil penalties; however, it was not the intent 29 
nor has it been the practice of the AQB to extend this defense to injunctive relief. (2) The 30 
affirmative defense requirements in Section 113 are not as thorough as those for startup, 31 
shutdown and malfunction; however, Subsection C under Section 113 establishes that in any 32 
enforcement proceeding, the owner or operator seeking to establish the occurrence of an 33 
emergency has the burden of proof. In addition, Subsection D under Section 113 establishes 34 
that the AQB has the authority to require additional information if deemed necessary. (3) The 35 
New Mexico Environmental Improvement Board is generally prohibited by the New Mexico 36 
Air Quality Control Act from adopting regulations that are more or less stringent than 37 
comparable federal regulations, thus prohibiting additional defenses beyond those already 38 
provided in federal technology based standards. To the extent that Section 113 is ambiguous, 39 
the AQB hereby clarifies that it will not grant an affirmative defense to a source for an 40 
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emergency claim for injunctive relief, nor will the AQB consider any additional defenses 1 
beyond those already provided in federal technology based standards. 2 
NMED Exhibit 12, pg. 3. 3 



 4 



VI. REGULATORY ALTERNATIVES 5 



The EPA allows the state broad discretion concerning how to revise its SIP. NMED 6 



Exhibit 14, 80 Fed. Reg. 33840, 33847. There are several approaches that would be consistent 7 



with the CAA. Id. at 33844, 47. The EPA suggested some alternatives to addressing the 8 



deficiencies including approaches that revolve around repealing and/or revising provisions. 9 



Under one approach, the Department could repeal Part 7 in its entirety (both from the SIP and 10 



from state-only requirements), thereby eliminating the ability of affected sources to assert an 11 



affirmative defense in all types of enforcement actions. Under another approach, the Department 12 



could remove Sections 111, 112, and 113 in their entirety from the SIP but retain them as state-13 



only requirements, thereby eliminating the ability of affected sources to assert an affirmative 14 



defense in federal proceedings initiated by either the EPA or a citizen. Under a third approach, 15 



the Department could replace all references to affirmative defenses in Sections 111,112, and 113 16 



with provisions that provide an enforcement discretion approach. Under this approach, rather 17 



than providing an affirmative defense, the same criteria contained in the current sections would 18 



be applied on a case-by-case basis to govern the exercise of enforcement discretion by 19 



Department staff when considering whether to assess penalties for excess emission during SSM. 20 



Finally, under a fourth approach the Department could develop alternative emission limitations 21 



— either numerical, work practice standards, or a combination thereof — that apply during SSM 22 



events. 23 



Ultimately, in order to be approvable, special provisions regarding the treatment of 24 



excess emissions during SSM must not preclude federal courts from determining whether 25 











 
10 



 



violations occurred or imposing appropriate penalties. After reviewing the EPA’s directive in the 1 



SIP Call, the effect on the enforcement program, and public comments, the Department chose an 2 



approach that removes the affected sections of Part 7 from the SIP as well as other sections or 3 



language that mention affirmative defense or reference any sections that have to do with 4 



affirmative defense provisions. See NMED Exhibit 5. 5 



 6 



VII. REVISIONS TO 20.2.7 NMAC - EXCESS EMISSIONS 7 



NMED proposes that the follow sections of 20.2.7 NMAC be removed from the SIP in 8 



response to the corrective action as outlined in the SIP Call: 9 



•    111-Affirmative Defense for an Excess Emission During Malfunction 10 



•    112-Affirmative Defense for an excess emission During Startup or Shutdown 11 



•    113-Affirmative defense for an Emergency 12 



In addition to the affected sections above, the Department proposes to remove any 13 



language from Part 7 that either mentions or refers to any sections for affirmative defense in Part 14 



7. The following are also proposed to be removed/repealed from the SIP: 15 



• Section 106 subsection B 16 



• Section 110 Subsection B Paragraph 15 17 



• Section 115 18 



The Department maintains that the underlying reasoning behind the sections and 19 



their compliance with the 1999 guidance is sound. Enforcement of these provisions 20 



establishes a practical procedure for emitters to use when addressing excess emission 21 



violations. The only change since these sections were enacted has been EPA’s 22 



interpretation of the CAA as seen in its Final Action of June 2015. Removing these 23 
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sections from the SIP will allow the state to maintain an effective enforcement program 1 



for permitted facilities without impeding civil or federal actions for violations associated 2 



with SSMs. The Department further proposes to denote which portions of Part 7 have 3 



been removed from the SIP through annotations following each section. 4 



The Department submitted the draft Part 7 revisions to EPA for review and comments. 5 



On May 25, 2016, the EPA responded that, “As proposed,…an approach of retaining affirmative 6 



defense-related provisions of the Excess Emissions Rule as a matter of state law, outside of the 7 



SIP…, would be consistent with CAA requirements, and consistent with the EPA’s guidance in 8 



the [SSM] Policy.” NMED Exhibit 15, pg. 1. 9 



 10 



VIII. WHAT IF THE EIB DOES NOT ADOPT THE PROPOSED REVISIONS? 11 



Should the EIB choose not to adopt the proposed revisions discussed above, New Mexico 12 



runs the risk of failing to maintain consistency with federal requirements and creating regulatory 13 



uncertainty for affected sources. If the state fails to submit its corrective SIP revisions by the 14 



November 22, 2016, deadline, then the EPA could, after issuing a Finding of Failure, impose a 15 



federal implementation plan (“FIP”). NMED Exhibit 14, 80 Fed. Reg. 33840, 33848. In addition, 16 



if the State fails to make the required SIP revision, or the EPA disapproves the state’s plan, either 17 



event can trigger a mandatory 18-month or 24-month sanctions clock pursuant to Section 179 of 18 



the CAA. The two sanctions that apply under CAA Section 179(b) are restrictions on highway 19 



funding or 2-to-1 emissions offset for all new and modified major sources subject to the 20 



nonattainment new source review (“NSR”) program. 21 



  22 
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IX. PUBLIC NOTICE AND OUTREACH 1 



The Department developed the proposed SIP revisions through a stakeholder process. 2 



Prior to the draft SIP revisions to Part 7, the Department met with industry and held three public 3 



information meetings in December of 2015 to allow the general public and industry the 4 



opportunity to provide input on the SIP revisions.  5 



Summary of Initial Public Outreach Comments 6 



• Some stakeholders did not understand the proposal, and others opined that the 7 



Department should fight the SIP Call. 8 



• Interested parties asked which direction the Department intended to follow and if 9 



there had been any discussions on this point. 10 



• Others asked what the Department would need to do to gain EPA approval for a 11 



revised rule. 12 



• If the Department proposed any changes to the rule, would the Department work 13 



with industry on guidance for any revisions? 14 



• Some stated that the Department would be doing a disservice to the regulated 15 



community if it proposed to remove the affirmative defense provisions. 16 



• Finally, some comments suggested removing the affirmative defense provisions 17 



from the SIP and keeping them as state-only provisions. 18 



Once the Department had the draft revisions to Part 7, the Department held three more 19 



meetings in April of 2016 to allow the general public and industry the opportunity to provide 20 



comments on the draft SIP revisions. 21 



  22 
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Summary of Public Meeting Comments 1 



Comments received during the public comment meetings on the draft SIP revisions were 2 



positive, with those in attendance in favor of the Department’s proposal to remove the affected 3 



sections from the SIP while maintaining them as state-only provisions. While the Department 4 



does not propose a rule change, SIP revisions must still meet the public notice and hearing 5 



requirements of the CAA. Therefore, the Department requested this hearing, and a public notice 6 



of the proposed SIP revisions was published in the Albuquerque Journal, in both English and 7 



Spanish, on July 11, 2016. NMED Exhibit 16. 8 



X. CLOSING 9 



It was never, nor will it ever be, the intent of Part 7 to preclude an enforcement action by 10 



the federal government or a citizen suit pursuant to the CAA, as explicitly stated in 20.2.7.115 11 



NMAC. The excess emissions rule essentially affects all regulated sources and the public within 12 



the state. Out of the options available to the state to address the SIP Call, the Department decided 13 



that removing the affected sections from Part 7 was the best fit for the state. Removing the 14 



sections above from the SIP will allow the state to maintain enforcement over the permitted 15 



facilities without impeding civil or federal actions for violations associated with SSMs. There 16 



will not be any regulatory change associated with the SIP revisions. The proposed revisions to 17 



Part 7 will not have adverse effects on small businesses since, practically speaking, nothing is 18 



changing; the proposed revisions will not increase the regulatory burden on regulated facilities; 19 



they will not cause any increase in emissions from regulated facilities; and technical 20 



practicability and economic reasonableness will not be at issue since the regulation itself has not 21 



changed. The Department respectfully requests that the Board approves the proposed SIP 22 



revisions to Part7. Thank you. 23 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 



Ms. Mary Uhl 
Bureau Chief 
Air Quality Bureau 



1445 ROSS AVENUE, SUITE 1200 
DALLAS, TX 75202-2733 



.;!.:,_·~ .• 



New Mexico Environment Department (NMED) 
130 l Siler Road, Building B 
Santa Fe, NM 87507 



Dear Ms. Uhl: 



We are writing this Jetter in support of the proposed revisions to the New Mexico 
Administrative Code, Title 20, Chapter 2, Part 7 regulation, dated March 25, 2008, 
concerning Excess Emissions. After review of the proposed rule, Region 6 would like to 
offer the following comments on the proposed revisions. 



EPA Region 6 fully supports the proposed addition of20.2.7.l l3 NMAC titled 
"Root Cause and Corrective Action Analysis." A root cause analysis, by definition, 
causes a company to identify the underlying reason(s) for an excess emission event 
providing the basis for preventing a similar event from occurring in the future. Since 
excess emissions are violations, a root cause analysis and corrective action plan should 
provide additional assurance to NMED and the public that a source is taking the 
necessary steps to improve performance. We have found that the root cause analysis 
provisions contained in the consent decrees ofEPA's National Petroleum Refinery 
Initiative have been effective in reducing the amount of excess sulfur dioxide emissions 
at petroleum refineries. 



In addition, we believe the addition of a root cause analysis section to the Excess 
Emissions rule will have the following added benefits: a) the root cause analysis will 
serve as a framework for the decision-making process associated with the review of 
excess emissions reports; b) NMED field personnel will know what information to ask or 
look for, and the owner or operator will know what information he/she is expected to 
make available when asserting an affirmative defense to a specific excess emissions 
scenario; c) the NMED can more efficiently tailor its resources to larger or more frequent 
excess emissions releases for better protection of air quality; d) having sector or location
specific action plans in place for ce1tain pollutants (e.g., plans devised to minimize 
releases of ozone precursors often associated with the oil and gas operations in the Four 
Corners an;a) could assist the area from slipping into nonattainment for ozone, 
particularly with the recent Federal adoption of a more stringent ozone standard; and 
e) implementing such measures should bring in consistency and transparency to the 
review process associated with excess emissions reports. 
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With respect to the proposed addition of20.2.7.14 NMAC titled "Determination 
and Requirements Regarding Emissions During Startup, Shutdown, and Maintenance," 
we applaud NMED's efforts to ensure that all emissions from a source are properly 
permitted, including routine emissions occurring during periods of startup, shutdown, and 
maintenance activities. The requirement for all sources to establish, maintain, and 
jmplement a plan to minimize emissions during startup, shutdown, and scheduled 
maintenance should be especially useful for reducing unnecessary emissions during these 
periods. The rule should require the plans to include emission limitations or other 
enforceable limitations on operations. We understand that the goal of'NMED is to 
incorporate such plans into source permits in a manner that ensures that the plan 
requirements are enforceable both as a legal and practical matter. To that end, we would 
like to discuss with NMED how it intends to accomplish these goals as it implements the 
new rule. 



from our discussions with your staff, we understand that a number of sources 
may need to apply for and obtain a different type of air permit due to emissions 
associated with stmiup, shutdown and maintenance; however, we·are concerned that the 
proposed language of 20.2.7.14.B. l .b.iii. NMAC could be interpreted as providing an 
exemption from compliance for situations that would otherwise constitute a violation. 
EPA does not believe it can approve such a limitation on NMED's enforcement authority. 
We see two options for addressing this problem: (1) removal of this provision from the 
rule; or (2) rewording the provision to provide for an affirmative defense for the limited 
purpose and period of time contemplated by the original proposal. Alternative language, 
which may be considered acceptable, would include changing 20.2.7.14.B.3.b.iii to read: 



"In any action brought by the department for excess emissions occurring 
during the pendency of the authorization, the owner or operator of such 
source may assert an affirmative defense to civil penalties for not having 
originally filed the correct notice or obtained the correct pe1111it under 
20.2.73 NMAC- Notices ofintent and Emissions Inventory 
Requirements, or 20.2. 72 NMAC - Construction Permits, 20.2.70 NMAC 
- Operating Permits, 20.2. 74 NMAC -- Permits - Prevention of Significant 
Deterioration (PSD), or 20.2.79 NMAC-Permits -Nonattainment Areas, 
solely on the basis of excess emissions during startup, shutdown, and 
schedule millntenance. Nothing is this subsection shall be construed to 
affect the liability of a source for penalties or injunctive relief associated 
with excess emissions covered by 20.2.7.109 NMAC." 



Should NMED decide to remove 20.2.7.14.B.3.b.iii. NMAC from the proposed rule, we 
offer om assistance to NMED as it creates policy or guidance related to the appropriate 
use of enforcement discretion. 



Finally, we suggest the addition of the words "implemented or" into 
20.2.7.113.A.2. NMAC of the proposed rule, so that the rule would read: "Analysis of the 
corrective actions implemented or available to reduce .... " Likewise, we would suggest 
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the substitution of the word "identified" for "required" in 20.2.7.113.J\.2.f. NMAC of the 
proposed rule, so that the rule would read: "If one or more corrective actions are 
identified, a schedule .... " We feel these changes support the intent of the rule and 
strengthen it. 



Thank you for the opportunity to provide comments on this proposed rule and we 
look for to working with you to ensure its implementation is consistent with both state 
and federal law. Should you have any questions regarding this letter, please feel free to 
contact me at (214) 665-7242, or Mr. Alan Shar at (214) 665-6691. 



Sincerely, 



Guy Donaldson 
Chief 
Air Planning Section 
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For the OCS off the . . . Apply to . . . 



(c) States of California, Oregon, Washington, 
Hawaii, or U.S. territories in the Pacific 
Ocean.



Regional Supervisor for Resource Evaluation, Minerals Management Service, Pacific OCS Re-
gion, 770 Paseo Camarillo, Camarillo, CA 93010. 



§ 280.80 [Amended] 



■ 33. In § 280.80(e), remove the words 
‘‘Mail Stop 4230,’’ and add, in their 
place, ‘‘Mail Stop 5438,’’. 



PART 291—OPEN AND NON- 
DISCRIMINATORY ACCESS TO OIL 
AND GAS PIPELINES UNDER THE 
OUTER CONTINENTAL SHELF LANDS 
ACT 



■ 34. The authority citation for part 291 
is revised to read as follows: 



Authority: 31 U.S.C. 9701, 43 U.S.C. 1334. 



§ 291.1 [Amended] 



■ 35. In § 291.1(e), remove the words 
‘‘Mail Stop 4230,’’ and add, in their 
place, ‘‘Mail Stop 5438,’’. 



§ 291.103 [Amended] 



■ 36. In § 291.103 introductory text, 
remove the words ‘‘Mail Stop 4230,’’ 
and add, in their place, ‘‘Mail Stop 
5438,’’. 



§ 291.106 [Amended] 



■ 37. In § 291.106(a), remove the words 
‘‘Mail Stop 4230,’’ and add, in their 
place, ‘‘Mail Stop 5438,’’. 



§ 291.107 [Amended] 



■ 38. In § 291.107(a), remove the words 
‘‘Mail Stop 4230,’’ and add, in their 
place, ‘‘Mail Stop 5438,’’. 



[FR Doc. E9–22027 Filed 9–11–09; 8:45 am] 
BILLING CODE 4310–MR–P 



DEPARTMENT OF HOMELAND 
SECURITY 



Coast Guard 



33 CFR Part 117 



[Docket No. USCG–2009–0684] 



Drawbridge Operation Regulation; 
Three Mile Slough, Rio Vista, CA 



AGENCY: Coast Guard, DHS. 
ACTION: Notice of temporary deviation 
from regulations. 



SUMMARY: The Commander, Eleventh 
Coast Guard District, has issued a 
temporary deviation from the regulation 
governing the operation of the California 
Route 160 Drawbridge across Three Mile 
Slough, mile 0.1, near Rio Vista, CA. 



The deviation is necessary to allow 
Caltrans to conduct drawbridge 
maintenance. This deviation allows the 
bridge to remain in the closed-to- 
navigation position during the 
maintenance period. 
DATES: This deviation is effective from 
7 a.m. on September 14, 2009 through 
4:30 p.m. on September 14, 2009. 
ADDRESSES: Documents mentioned in 
this preamble as being available in the 
docket are part of docket USCG–2009– 
0684 and are available online by going 
to http://www.regulations.gov, inserting 
USCG–2009–0684 in the ‘‘Keyword’’ 
box and then clicking ‘‘Search.’’ This 
material is also available for inspection 
or copying at the Docket Management 
Facility (M–30), U.S. Department of 
Transportation, West Building Ground 
Floor, Room W12–140, 1200 New Jersey 
Avenue, SE., Washington, DC 20590, 
between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
FOR FURTHER INFORMATION CONTACT: If 
you have questions on this rule, call or 
e-mail David H. Sulouff, Chief, Bridge 
Section, Eleventh Coast Guard District; 
telephone 510–437–3516, e-mail 
David.H.Sulouff@uscg.mil. If you have 
questions on viewing the docket, call 
Renee V. Wright, Program Manager, 
Docket Operations, telephone 202–366– 
9826. 
SUPPLEMENTARY INFORMATION: Caltrans 
requested a temporary change to the 
operation of the California Route 160 
Drawbridge, mile 0.1, Three Mile 
Slough, near Rio Vista, CA. The 
drawbridge navigation span provides a 
vertical clearance of 12 feet above Mean 
High Water in the closed-to-navigation 
position. The draw opens on signal as 
required by 33 CFR 117.5. Navigation on 
the waterway is commercial and 
recreational. 



The drawspan will be secured in the 
closed-to-navigation position from 7 
a.m. through 4:30 p.m. Monday through 
Friday, from August 31, 2009 through 
September 14, 2009, to allow Caltrans to 
replace the industrial staircase leading 
to the control house. At all other times 
during this period, and on September 7, 
2009, Labor Day, the drawspan will 
open on signal as required by 33 CFR 
117.5. This temporary deviation has 
been coordinated with commercial and 
recreational waterway users. There is no 



anticipated levee maintenance during 
this deviation period. No objections to 
the proposed temporary deviation were 
raised. 



Vessels that can transit the bridge, 
while in the closed-to-navigation 
position, may continue to do so at any 
time. 



In the event of an emergency the 
drawspan can be opened with 4 hours 
advance notice. 



In accordance with 33 CFR 117.35(e), 
the drawbridge must return to its regular 
operating schedule immediately at the 
end of the designated time period. This 
deviation from the operating regulations 
is authorized under 33 CFR 117.35. 



Dated: August 28, 2009. 
J.R. Castillo, 
Rear Admiral, U.S. Coast Guard Commander, 
Eleventh Coast Guard District. 
[FR Doc. E9–21979 Filed 9–11–09; 8:45 am] 
BILLING CODE 4910–15–P 



ENVIRONMENTAL PROTECTION 
AGENCY 



40 CFR Part 52 



[EPA–R06–OAR–2008–0815; FRL–8954–7] 



Approval and Promulgation of 
Implementation Plans; New Mexico; 
Excess Emissions 



AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule. 



SUMMARY: The EPA is approving 
revisions to the New Mexico State 
Implementation Plan (SIP) submitted by 
the Governor of New Mexico on behalf 
of the New Mexico Environment 
Department (NMED) in a letter dated 
October 7, 2008 (the October 7, 2008 SIP 
submittal). The October 7, 2008 SIP 
submittal concerns revisions to New 
Mexico Administrative Code Title 20, 
Chapter 2, Part 7 Excess Emissions 
(20.2.7 NMAC—Excess Emissions) 
occurring during startup, shutdown, and 
malfunction related activities. We are 
approving the October 7, 2008 SIP 
submittal because the revisions to 20.2.7 
NMAC are consistent with the Clean Air 
Act (the Act). This action is in 
accordance with section 110 of the Act. 
DATES: This direct final rule will be 
effective November 13, 2009 without 
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further notice unless EPA receives 
relevant adverse comments by October 
14, 2009. If adverse comments are 
received, EPA will publish a timely 
withdrawal of the direct final rule in the 
Federal Register informing the public 
that the rule will not take effect. 
ADDRESSES: Submit your comments, 
identified by Docket No. EPA–R06– 
OAR–2008–0815, by one of the 
following methods: 



• Federal e-Rulemaking Portal: 
http://www.regulations.gov. 



• Follow the online instructions for 
submitting comments. 



• EPA Region 6 ‘‘Contact Us’’ Web 
site: http://epa.gov/region6/ 
r6comment.htm. Please click on ‘‘6PD 
(Multimedia)’’ and select ‘‘Air’’ before 
submitting comments. 



• E-mail: Mr. Guy Donaldson at 
donaldson.guy@epa.gov. Please also 
send a copy by e-mail to the person 
listed in the FOR FURTHER INFORMATION 
CONTACT section below. 



• Fax: Mr. Guy Donaldson, Chief, Air 
Planning Section (6PD–L), at fax 
number 214–665–7242. 



• Mail: Mr. Guy Donaldson, Chief, 
Air Planning Section (6PD–L), 
Environmental Protection Agency, 1445 
Ross Avenue, Suite 1200, Dallas, Texas 
75202–2733. 



• Hand or Courier Delivery: Mr. Guy 
Donaldson, Chief, Air Planning Section 
(6PD–L), Environmental Protection 
Agency, 1445 Ross Avenue, Suite 1200, 
Dallas, Texas 75202–2733. Such 
deliveries are accepted only between the 
hours of 8 a.m. and 4 p.m. weekdays, 
and not on legal holidays. Special 
arrangements should be made for 
deliveries of boxed information. 



Instructions: Direct your comments to 
Docket No. EPA–R06–OAR–2008–0815. 
The EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through www.regulations.gov 
or e-mail. The www.regulations.gov Web 
site is an ‘‘anonymous access’’ system, 
which means EPA will not know your 
identity or contact information unless 
you provide it in the body of your 
comment. If you send an e-mail 
comment directly to EPA without going 
through www.regulations.gov your e- 
mail address will be automatically 
captured and included as part of the 



comment that is placed in the public 
docket and made available on the 
Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD–ROM 
you submit. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters, any form 
of encryption, and be free of any defects 
or viruses. 



Docket: All documents in the docket 
are listed in the www.regulations.gov 
index. Although listed in the index, 
some information is not publicly 
available, e.g., CBI or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, will be publicly 
available only in hard copy. Publicly 
available docket materials are available 
either electronically in 
www.regulations.gov or in hard copy at 
the Air Planning Section (6PD–L), 
Environmental Protection Agency, 1445 
Ross Avenue, Suite 700, Dallas, Texas 
75202–2733. The file will be made 
available by appointment for public 
inspection in the Region 6 FOIA Review 
Room between the hours of 8:30 a.m. 
and 4:30 p.m. weekdays except for legal 
holidays. Contact the person listed in 
the FOR FURTHER INFORMATION CONTACT 
paragraph below to make an 
appointment. If possible, please make 
the appointment at least two working 
days in advance of your visit. There will 
be a fee of 15 cents per page for making 
photocopies of documents. On the day 
of the visit, please check in at the EPA 
Region 6 reception area at 1445 Ross 
Avenue, Suite 700, Dallas, Texas. 



The State submittal is also available 
for public inspection during official 
business hours, by appointment, at the 
State Air Agency listed below during 
official business hours by appointment: 
NMED, Air Quality Bureau, 1301 Siler 
Road, Building B, Santa Fe, NM 87507. 
FOR FURTHER INFORMATION CONTACT: Mr. 
Alan Shar, Air Planning Section (6PD– 
L), Environmental Protection Agency, 
Region 6, 1445 Ross Avenue, Suite 700, 
Dallas, Texas 75202–2733, telephone 
(214) 665–6691, fax (214) 665–7263, e- 
mail address shar.alan @epa.gov. 
SUPPLEMENTARY INFORMATION: 
Throughout this document, ‘‘we,’’ ‘‘us,’’ 
and ‘‘our’’ refer to EPA. 



Outline 



I. Background 
A. What action are we taking in this 



document? 



B. What documents did we use in our 
evaluation of the October 7, 2008 SIP 
submittal? 



C. Why are we approving the October 7, 
2008 SIP submittal? 



II. Final Action 
III. Statutory and Executive Order Reviews 



I. Background 



A. What action are we taking in this 
document? 



We are approving revisions to 20.2.7 
NMAC—Excess Emissions occurring 
during startup, shutdown, and 
malfunction related activities as 
revisions to the New Mexico SIP. We 
received this submittal with an October 
7, 2008 letter from the Governor of New 
Mexico on behalf of the NMED. 



We are approving the repeal of the 
existing EPA-approved 20.2.7—Excess 
Emissions, and replacing it with the 
revised version of 20.2.7 NMAC as 
contained in the October 7, 2008 SIP 
submittal. The existing 20.2.7 NMAC— 
Excess Emissions rule was approved by 
EPA on September 26, 1997 (62 FR 
50518) at 40 CFR 52.1620(c)(66). See 
Chapter A of our Technical Support 
Document (TSD) prepared in 
conjunction with this rulemaking action 
for more information. The TSD is a part 
of the docket and available for public 
review. 



The October 7, 2008 submittal also 
included proposed revisions to NMAC 
20.2.70—Operating Permits. We are not 
taking action on those revisions as part 
of today’s rulemaking action. The 
revisions to NMAC 20.2.70 are part of 
the Title V program approval, and will 
be handled in a separate rulemaking 
action. 



B. What documents did we use in our 
evaluation of the October 7, 2008 SIP 
submittal? 



The EPA’s interpretation of the Act on 
excess emissions occurring during 
periods of startup, shutdown, and 
malfunction is set forth in the following 
documents: A memorandum dated 
September 28, 1982, from Kathleen M. 
Bennett, Assistant Administrator for 
Air, Noise, and Radiation, entitled 
‘‘Policy on Excess Emissions During 
Startup, Shutdown, Maintenance, and 
Malfunctions’’ (1982 Policy); EPA’s 
clarification to the above policy 
memorandum dated February 15, 1983, 
from Kathleen M. Bennett, Assistant 
Administrator for Air, Noise, and 
Radiation (1983 Policy); EPA’s policy 
memorandum reaffirming and 
supplementing the above policy, dated 
September 20, 1999, from Steven A. 
Herman, Assistant Administrator for 
Enforcement and Compliance Assurance 
and Robert Perciasepe, Assistant 
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Administrator for Air and Radiation, 
entitled ‘‘State Implementation Plans: 
Policy Regarding Excess Emissions 
During Malfunctions, Startup, and 
Shutdown’’ (1999 Policy); EPA’s final 
rule for Utah’s sulfur dioxide control 
strategy (Kennecott Copper), April 27, 
1977 (42 FR 21472); EPA’s final rule for 
Idaho’s sulfur dioxide control strategy, 
November 8, 1977 (42 FR 58171); and 
the latest clarification of EPA’s policy 
issued on December 5, 2001 (2001 
Policy). You can find the 2001 Policy at: 
http://www.epa.gov/ttn/oarpg/ 
t1pgm.html (URL dating July 22, 2008). 
The EPA’s interpretation of the Act 
related to exclusions from emission 
limitations for sources in certain 
startup, shutdown, or malfunction 
situations was upheld by the United 
States Court of Appeals for the Sixth 
Circuit in Michigan Mfrs. Ass’n v. 
Browner, 230 F.3d 181 (6th Cir. 2000). 



C. Why are we approving the October 7, 
2008 SIP submittal? 



Under section 110(a) of the Act, EPA 
views all excess emissions as violations 
of the applicable emission limitation 
because excess emissions have the 
potential to interfere with attainment 
and maintenance of the National 
Ambient Air Quality Standards, or with 
the protection of Prevention of 
Significant Deterioration increments. 
However, EPA recognizes that 
imposition of a penalty for sudden and 
unavoidable malfunctions, startups or 
shutdowns caused by circumstances 
entirely beyond the control of the owner 
or operator may not be appropriate. The 
EPA has provided guidance on two 
approaches for addressing excess 
emissions, the use of enforcement 
discretion and providing an affirmative 
defense to actions for civil penalties. 
Neither approach waives liability or 
reporting requirements for the violation. 
Excess emissions occurring during 
periods of startup, shutdown, 
maintenance, and malfunction must be 
included in determining compliance 
with SIP emission limitations. States are 
not required to provide an affirmative 
defense approach, but if they choose to 
do so, EPA will evaluate the State’s SIP 
rules for consistency with our policy 
and guidance documents listed in 
section B of this document. Our reasons 
for approval of the October 7, 2008 SIP 
submittal are as follows: 



The NMED’s October 7, 2008 SIP 
submittal adopts an affirmative defense 
approach to address excess emissions. 
This approach is permissible under the 
1999 Policy. 



The NMED’s October 7, 2008 SIP 
submittal clearly states that operation 
resulting in an excess emission is a 



violation of the air quality regulation or 
permit, and may be subject to potential 
enforcement action. This statement is 
consistent with the 1999 Policy. 



The NMED’s October 7, 2008 SIP 
submittal adequately sets forth 
notification and reporting requirements 
for the owner or operator of a source 
having an excess emission. We believe 
that notification and reporting, 
including implementation of corrective 
action(s) when needed, of excess 
emissions will assist with the 
management of excess emissions and 
will enhance the New Mexico SIP by 
reducing the amount or frequency of 
future potential excess emissions. 



The NMED’s October 7, 2008 SIP 
submittal contains criteria to be 
considered when asserting an 
affirmative defense for an excess 
emission during startup or shutdown to 
claims for a civil penalty (not injunctive 
relief) that are similar, if not identical, 
to those in the 1999 Policy. We believe 
the criteria for asserting an affirmative 
defense are consistent with our 
guidance documents and should be 
approved. 



The NMED’s October 7, 2008 SIP 
submittal contains criteria to be 
considered when asserting affirmative 
defense for an excess emission during a 
malfunction to claims for a civil penalty 
(but not the injunctive relief) that are 
similar, if not identical, to those in the 
1999 Policy. We believe the criteria for 
asserting an affirmative defense are 
consistent with our guidance documents 
and should be approved. 



The NMED’s October 7, 2008 SIP 
submittal clearly states that NMED’s 
determinations concerning an owner or 
operator’s assertion of the affirmative 
defense shall not preclude EPA or 
citizens’ enforcement authority under 
the Act. This statement is consistent 
with 42 U.S.C. 7413 and 7604. 



Neither section 20.2.7.111 NMAC nor 
section 20.2.7.112 NMAC of the October 
7, 2008 SIP submittal makes an 
affirmative defense available to an 
owner or operator of a source having an 
excess emission due to maintenance 
related activities. We believe that 
maintenance activities are predictable 
events that are subject to planning to 
minimize releases, unlike malfunctions 
or upsets, which are sudden, 
unavoidable or beyond the control of 
owner or operator. The owner or 
operator of a source should be able to 
plan maintenance that might otherwise 
lead to excess emissions to coincide 
with maintenance of production 
equipment or other facility shutdowns. 
This position is consistent with EPA’s 
interpretation of section 110 of the Act, 
and with our guidance documents. 



The NMED’s October 7, 2008 SIP 
submittal narrowly defines an 
emergency situation. An owner and 
operator may assert an affirmative 
defense for an emergency if certain 
criteria are met. See 20.2.7.113(B)(1) 
through (4) NMAC for these criteria. In 
any enforcement proceeding, the owner 
or operator seeking to establish the 
occurrence of an emergency has the 
burden of proof. In addition, NMED may 
require additional information reported 
within the time period specified by the 
department. See 20.2.7.113(C) and (D) 
NMAC. We believe this approach is 
consistent with our guidance 
documents. 



For a section-by-section evaluation of 
the October 7, 2008 SIP submittal see 
Chapter B of our TSD. The TSD is a part 
of the docket and available for public 
review. For these reasons we are 
approving 20.2.7 NMAC into New 
Mexico SIP. 



In addition, we are approving the 
repeal and replacement of the existing 
EPA-approved 20.2.7 NMAC Excess 
Emissions rule with the revised 20.2.7 
NMAC contained in the October 7, 2008 
SIP submittal. The existing EPA- 
approved 20.2.7 NMAC Excess 
Emissions rule provided for frequent 
startup and shutdowns, and exempted 
certain facilities from notification 
requirements. See Chapter A of the TSD. 
The existing EPA-approved 20.2.7 
NMAC Excess Emissions rule did not 
conform with the 1999 Policy. The 
revised 20.2.7 NMAC contained in the 
October 7, 2008 SIP submittal conforms 
with the 1999 Policy, and its approval 
will enhance the New Mexico SIP. See 
Chapter B of the TSD. 



II. Final Action 
Today, we are approving revisions to 



New Mexico Administrative Code Title 
20, Chapter 2, Part 7 Excess Emissions 
(20.2.7 NMAC—Excess Emissions) 
occurring during startup, shutdown, and 
malfunction related activities into New 
Mexico SIP. We are approving the 
repeal of the existing 20.2.7 NMAC, and 
replacing it with the revised 20.2.7 
NMAC contained in the October 7, 2008 
SIP submittal. 



III. Statutory and Executive Order 
Reviews 



Under the Clean Air Act, the 
Administrator is required to approve a 
SIP submission that complies with the 
provisions of the Act and applicable 
Federal regulations. 42 U.S.C. 7410(k); 
40 CFR 52.02(a). Thus, in reviewing SIP 
submissions, EPA’s role is to approve 
state choices, provided that they meet 
the criteria of the Clean Air Act. 
Accordingly, this action merely 
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approves state law as meeting Federal 
requirements and does not impose 
additional requirements beyond those 
imposed by state law. For that reason, 
this action: 



• Is not a ‘‘significant regulatory 
action’’ subject to review by the Office 
of Management and Budget under 
Executive Order 12866 (58 FR 51735, 
October 4, 1993); 



• Does not impose an information 
collection burden under the provisions 
of the Paperwork Reduction Act (44 
U.S.C. 3501 et seq.); 



• Is certified as not having a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.); 



• Does not contain any unfunded 
mandate or significantly or uniquely 
affect small governments, as described 
in the Unfunded Mandates Reform Act 
of 1995 (Pub. L. 104–4); 



• Does not have Federalism 
implications as specified in Executive 
Order 13132 (64 FR 43255, August 10, 
1999); 



• Is not an economically significant 
regulatory action based on health or 
safety risks subject to Executive Order 
13045 (62 FR 19885, April 23, 1997); 



• Is not a significant regulatory action 
subject to Executive Order 13211 (66 FR 
28355, May 22, 2001); 



• Is not subject to requirements of 
Section 12(d) of the National 



Technology Transfer and Advancement 
Act of 1995 (15 U.S.C. 272 note) because 
application of those requirements would 
be inconsistent with the Clean Air Act; 



• Does not provide EPA with the 
discretionary authority to address, as 
appropriate, disproportionate human 
health or environmental effects, using 
practicable and legally permissible 
methods, under Executive Order 12898 
(59 FR 7629, February 16, 1994); 



• Does not have tribal implications as 
specified by Executive Order 13175 (65 
FR 67249, November 9, 2000), because 
the SIP is not approved to apply in 
Indian country located in the state, and 
EPA notes that it will not impose 
substantial direct costs on tribal 
governments or preempt tribal law; and 



• Is not a ‘‘major rule’’ as defined by 
5 U.S.C. 804(2) under the Congressional 
Review Act, 5 U.S.C. 801 et seq., added 
by the Small Business Regulatory 
Enforcement Fairness Act of 1996. A 
major rule cannot take effect until 60 
days after it is published in the Federal 
Register. This action is not a ‘‘major 
rule.’’ Under section 307(b)(1) of the 
Clean Air Act, petitions for judicial 
review of this action must be filed in the 
United States Court of Appeals for the 
appropriate circuit by November 13, 
2009. Filing a petition for 
reconsideration by the Administrator of 
this final rule does not affect the finality 
of this action for the purposes of judicial 
review nor does it extend the time 



within which a petition for judicial 
review may be filed, and shall not 
postpone the effectiveness of such rule 
or action. This action may not be 
challenged later in proceedings to 
enforce its requirements (See section 
307(b)(2) of the Act.) 



List of Subjects in 40 CFR Part 52 



Environmental protection, Air 
pollution control, Hydrocarbons, 
Incorporation by reference, 
Intergovernmental relations, Nitrogen 
oxide, Reporting and recordkeeping 
requirements, Ozone, Volatile organic 
compounds. 



Dated: August 28, 2009. 
Lawrence E. Starfield, 
Acting Regional Administrator, Region 6. 



■ 40 CFR part 52 is amended as follows: 



PART 52—[AMENDED] 



■ 1. The authority citation for part 52 
continues to read as follows: 



Authority: 42 U.S.C. 7401 et seq. 



Subpart GG—New Mexico 



■ 2. The table in § 52.1620(c) entitled 
‘‘EPA Approved New Mexico 
Regulations’’ is amended by revising the 
entry for ‘‘Part 7’’ to read as follows: 



§ 52.1620 Identification of plan. 



* * * * * 
(c) * * * 



EPA APPROVED NEW MEXICO REGULATIONS 



State citation Title/subject 
State 



approval/ 
submittal date 



EPA approval date Comments 



New Mexico Administrative Code (NMAC) Title 20—Environmental Protection 



Chapter 2—Air Quality 



* * * * * * * 
Part 7 ............................. Excess Emissions ........ 7/10/2008 9/14/2009 [Insert FR page number where docu-



ment begins].



* * * * * * * 
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* * * * * 
[FR Doc. E9–21827 Filed 9–11–09; 8:45 am] 
BILLING CODE 6560–50–P 



DEPARTMENT OF THE INTERIOR 



Fish and Wildlife Service 



50 CFR Part 17 



[FWS–R8–IA–2007–0021; 96100–1671– 
0000–B6] 



RIN 1018–AV21 



Endangered and Threatened Wildlife 
and Plants; Listing the Chatham Petrel, 
Fiji Petrel, and Magenta Petrel as 
Endangered Throughout Their Ranges 



AGENCY: Fish and Wildlife Service, 
Interior. 
ACTION: Final rule. 



SUMMARY: We, the U.S. Fish and 
Wildlife Service (Service), determine 
endangered status for three petrel 
species (order Procellariiformes)— 
Chatham petrel (Pterodroma axillaris) 
previously referred to as (Pterodroma 
hypoleuca axillaris); Fiji petrel 
(Pseudobulweria macgillivrayi) 
previously referred to as (Pterodroma 
macgillivrayi); and the magenta petrel 
(Pterodroma magentae)—under the 
Endangered Species Act of 1973, as 
amended (Act). This rule implements 
the Federal protections provided by the 
Act for these three species. 
DATES: This rule becomes effective 
October 14, 2009. 
ADDRESSES: Comments and materials we 
receive, as well as supporting 
information used in the preparation of 
this rule, are available for public 
inspection, by appointment, during 
normal business hours at the U.S. Fish 
and Wildlife Service, Division of 
Scientific Authority, 4401 N. Fairfax 
Drive, Suite 110, Arlington, VA 22203. 
FOR FURTHER INFORMATION CONTACT: 
Monica A. Horton, Biologist, Division of 
Scientific Authority (see ADDRESSES); 
telephone 703–358–1708; facsimile 
703–358–2276; e-mail 
ScientificAuthority@fws.gov. If you use 
a telecommunications device for the 
deaf (TDD), call the Federal Information 
Relay Service (FIRS) at 800–877–8339. 
SUPPLEMENTARY INFORMATION: 



Background 



Section 4(b)(3)(A) of the Act (16 
U.S.C. 1531 et seq.) requires us to make 
a finding (known as a ‘‘90-day finding’’) 
on whether a petition to add a species 
to, remove a species from, or reclassify 
a species on the Federal Lists of 



Endangered and Threatened Wildlife 
and Plants has presented substantial 
information indicating that the 
requested action may be warranted. To 
the maximum extent practicable, the 
finding must be made within 90 days 
following receipt of the petition and 
must be published promptly in the 
Federal Register. If we find that the 
petition has presented substantial 
information indicating that the 
requested action may be warranted (a 
positive finding), section 4(b)(3)(A) of 
the Act requires us to commence a 
status review of the species if one has 
not already been initiated under our 
internal candidate assessment process. 
In addition, section 4(b)(3)(B) of the Act 
requires us to make a finding within 12 
months following receipt of the petition 
(‘‘12-month finding’’) on whether the 
requested action is warranted, not 
warranted, or warranted but precluded 
by higher priority listing. Section 
4(b)(3)(C) of the Act requires that a 
finding of warranted but precluded for 
petitioned species should be treated as 
having been resubmitted on the date of 
the warranted but precluded finding, 
and is, therefore, subject to a new 
finding within 1 year and subsequently 
thereafter until we publish a proposal to 
list or a finding that the petitioned 
action is not warranted. The Service 
publishes an annual notice of 
resubmitted petition findings (annual 
notice) for all foreign species for which 
listings were previously found to be 
warranted but precluded. 



Previous Federal Actions 
On November 28, 1980, we received 



a petition (1980 petition) from Dr. 
Warren B. King, Chairman of the 
International Council for Bird 
Preservation (ICBP), to add 60 foreign 
bird species to the List of Endangered 
and Threatened Wildlife (50 CFR 
17.11(h)), including two species (the 
Chatham petrel and magenta petrel) that 
are the subject of this final rule. Two of 
the foreign species identified in the 
petition were already listed under the 
Act; therefore, in response to the 1980 
petition, we published a substantial 90- 
day finding on May 12, 1981 (46 FR 
26464), for 58 foreign species and 
initiated a status review. On January 20, 
1984 (49 FR 2485), we published a 12- 
month finding within an annual review 
on pending petitions and description of 
progress on all pending petition 
findings. In that notice, we found that 
all 58 foreign bird species from the 1980 
petition were warranted but precluded 
by higher priority listing actions. On 
May 10, 1985, we published the first 
annual notice (50 FR 19761) in which 
we continued to find that listing all 58 



foreign bird species from the 1980 
petition was warranted but precluded. 
We published additional annual notices 
on the 58 species included in the 1980 
petition on January 9, 1986 (51 FR 996), 
July 7, 1988 (53 FR 25511), December 
29, 1988 (53 FR 52746), April 25, 1990 
(55 FR 17475), November 21, 1991 (56 
FR 58664), and May 21, 2004 (69 FR 
29354). These notices indicated that the 
Chatham petrel and the magenta petrel, 
along with the remaining species in the 
1980 petition, continued to be 
warranted but precluded. 



On May 6, 1991, we received a 
petition (1991 petition) from ICBP to 
add an additional 53 species of foreign 
birds to the List of Endangered and 
Threatened Wildlife, including the Fiji 
petrel. In response to the 1991 petition, 
we published a substantial 90-day 
finding on December 16, 1991 (56 FR 
65207), for all 53 species, and initiated 
a status review. On March 28, 1994 (59 
FR 14496), we published a 12-month 
finding on the 1991 petition, along with 
a proposed rule to list 30 African birds 
under the Act (15 each from the 1980 
petition and 1991 petition). In that 
document, we announced our finding 
that listing the remaining 38 species 
from the 1991 petition, including the 
Fiji petrel, was warranted but precluded 
by higher priority listing actions. We 
made a subsequent warranted-but- 
precluded finding for all outstanding 
foreign species from the 1980 and 1991 
petitions, including the three species 
that are the subject of this final rule, as 
published in our annual notice of 
review (ANOR) on May 21, 2004 (69 FR 
29354). 



Per the Service’s listing priority 
guidelines (September 21, 1983; 48 FR 
43098), in our April 23, 2007, Annual 
Notice on Resubmitted Petition 
Findings for Foreign Species (72 FR 
20184), we determined that listing six 
seabird species of the family 
Procellariidae, including the three 
species that are the subject of this final 
rule, was warranted. In selecting these 
six species from the list of warranted- 
but-precluded species, we took into 
consideration the magnitude and 
immediacy of the threats to the species, 
consistent with the Service’s listing 
priority guidelines. 



On December 17, 2007 (72 FR 71298), 
we published in the Federal Register a 
proposal to list the Chatham petrel, Fiji 
petrel, and the magenta petrel as 
endangered under the Act, and the 
Cook’s petrel, Galapagos petrel, and the 
Heinroth’s shearwater as threatened 
under the Act. We implemented the 
Service’s peer review process and 
opened a 60-day comment period to 
solicit scientific and commercial 
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